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JANE  E.  KENNEDY  v.  M.  A.  CROMWELL,  AdmV,  et  aL 
Statute  of  Limilations — Guardian  and   Ward. 

1.  Where  the  cause  of  action  againat  an  executor,  adminiBtrator  or 

guardian  is  for  a  breach  of  the  bond,  it  is  barred  as  to  the  sureties 
after  three  Tears  from  the  breach  complained  of.  The  Codej 
155  (6). 

2.  Where  the  cause  of  action  id  to  recover  the  balance  admitted  to  be 

due  by  the  final  account,  it  is  barred  as  to  sureties  on  the  bond 
after  six  years  from  auditing  and  filing  such  final  account.  The 
Code,  154  (2). 

'6.  Whether  such  final  account  is  or  is  not  filed,  if  there  is  a  demand  and 
refusal,  the  action  is  barred  as  to  both  the  principal  and  sureties 
on  said  bond  in  three  years. 

4.  When  such  final  account  is  filed,  and  there  is  no  demand  and  refusal: 
Quere,  whether  the  action  as  to  the  executor,  administrator  or 
guardian  himself  is  barred  in  six  years  or  ten  years. 
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5.  When  there  is  no  Anal  account  Aled :  Semble^  that  the  statute  begins 

to  run  from  the  arrival  of  the  ward  of  age,  but  whether  in  such 
case  three  years  or  ten  years  bars,  quere. 

6.  Wlien  the  statute  begins  to  run  the  subsequent  marriage  of  the  feme 

plaintiff  will  not  stop  it. 

Civil  action,  tried  before  \Vhitake^\  J.,  at  Fall  Term,  1890, 
of  Edgecombe  Stperior  Court. 

The  facts  appear  in  the  opinion 

Judgment  for  plaintilf,  and  overruling  the  plea  of  the 
statute  of  limitations.     Appeal  by  defendant. 

Mr,  J.  L.  BridgerSy  for  plaintiff. 

Messrs.  G.  }f.  T.  Fountain,  H.  L.  Stoion,  for  di-fendant. 

Clark,  J.:  The  Code,  154  (2),  bars  an  action  against  an 
executor,  administrator  or  guardian  on  his  official  bond 
within  six  years  after  filing  his  audited  final  account,  while 
by  The  Code,  165  ((>),  an  action  against  the  sureties  on  such 
bond  is  barred  within  three  years  after  breach  complained  of. 

As  the  action  on  the  official  bond  necessarily  embraces  the 
sureties,  it  would  seem  that  the  distinction  is,  that  where  the 
final  account  is  filed  admitting  a  balance  to  be  due,  but 
no  breach  is  alleged,  such  balance  as  to  the  sureties  is  con- 
clusively presumed  to  be  paid  over  after  the  lapse  of  six 
years  if  the  statute  of  limitations  is  pleaded  ;  whereas,  if  a 
breach  is  alleged  before  or  after  filing  final  account,  as  a 
devastavit,  a  failure  to  file  final  account,  a  demand  and 
refusal  to  pay  balance  due  by  final  account,  or  any  other 
breach  of  the  bond,  the  sureties  are  discliarged  by  a  delay  to 
sue  for  more  than  three  years  after  the  breacii  which  is  com- 
plained of  as  the  cause  of  action.  Norman  v.  Walker,  101 
N.  C,  24. 

When  the  executor,  administrator  or  guardian  files  his 
final  account,  and  there  is  a  demand  and  refusal,  the  action  as 
to  him  is  barred  in  three  years.    Wyrick  v.  Wyrick,  106  N.  C,  84. 
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When  he  files  such  final  account,  and  there  is  no  demand  and 
refusal,  whether  the  action  is  barred  as  to  him  in  six  years 
under  The  Code,  154  (2)  {Vavghan  v.  Hines^  87  N.  C,  445),  or 
in  ten  years  by  virtue  of  The  Codey  158  ( Wyrick  v.  Wyrick^ 
supra),  we  are  not  called  on  to  decide  in  the  present  case. 
Here,  though  one  annual  account  was  filed,  no  other  was 
subsequently  filed,  nor  any  final  account.  Under  such  cir- 
cumstances, whether  or  not  there  is  an  unclosed  express 
trust  against  which  no  statute  runs,  was  left  an  open  ques- 
tion by  Peaksox,  J.,  in  Hamlin  v.  Mebane,  1  Jones'  Eq.,  18, 
but  Smith,  C.  J.,  intimates  strongly  in  Hf>dg€8  v.  Covncil,  80 
N.  C,  186,  that  even  in  such  case  the  cause  of  action  accrued 
upon  the  ward  becoming  of  age,  and  that  it  would  be  at 
least  barred  by  the  lapse  of  ten  years  (The  Code,  §  158).  and 
possibly  in  three  years,  citing  Angell  on  Lim.,  sections  174, 
178.  In  Wyrick  v.  Wyrick^  supra,  the  Cnurt  (Shepherd.  J.) 
say  that  *  it  was  the  evident  purpose  of  The  Code  to  prescribe 
a  period  of  limitations  to  all  actions  whatever,  and  thus 
make  it  a  complete  statute  of  repose,"  whether  the  limita- 
tion is  three  years  or  ten  years  from  the  ward's  majority, 
when  no  final  account  has  been  filed  and  there  has  been  no 
demand  and  refusal.  In  the  present  case  tliere  was  a  demand 
and  refusal.  This  put  an  end  to  the  trust  of  itself,  if  it  was 
not  before  terminated  by  the. ward's  becoming  of  age  and 
capable  of  suing.  Hy  the  demand  and  refusal  the  relation 
of  the  parties  became  adversary,  and  it  is  clear  that  the 
action  would  be  barred  bv  a  delay  to  sue  within  three  years 
thereafter.  Robertson  v.  Duim,  87  N.  C,  191 ;  Patterson  v. 
lAUy,  90  N.  C,  82;  Woody  v.  Brooks,  102  N.  C,  334;  County 
Board  of  Education  v.  State  Board  of  Education,  107  N.  G.,  366. 
In  the  present  case  the  facts  as  found  by  the  referee  and 
the  findings  approved  by  the  Court  are,  that  the  guardian 
qualified  in  1861,  made  his  returns  in  1862,  has  made  none 
since,  and  filed  no  final  account.     The  ward,  the  plaintiff. 
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married  in  1872,  and  became  of  age  in  August,  187^^  before 
which  time  her  husband  had  died.  She  married  again  in 
1879.  In  September  an<l  October,  1877,  the  plaintiff  wrote 
her  former  guardian,  saying,  in  substance,  that  she  hoped 
something  was  due  her,  and  asking  him  to  send  it.  To 
these  letters  the  guardian  replied  that  he  had  expended  for 
her  more  than  was  due  her.  This  was  a  demand  and  refusal, 
a  denial  of  any  liability  or  trust  in  respect  to  the  plaintiff. 
This  action  was  begun  24ih  September,  1888.  This  was 
more  than  fifteen  years  after  the  plaintiff  became  of  age, 
being  then  discovert,  and  more  than  ten  years  after  the 
demand  and  refusal.  The  statute  having  begun  to  run, 
could  not  be  stopped  by  the  subsequent  marriage  of  the 
plaintiff.     The  Code,  §  169. 

In  any  aspect  of  the  case,  the  claim  of  the  plaintiff  was 
barred  by  the  statute  of  limitations,  and  the  Court  below 
should  have  dismis-sed  the  action. 

Merbimon,  C.  J.,  dissenting :  I  am  of  opinion  that  the 
plaintiff's  cause  of  action  is  not  barred  by  any  statute  of 
limitation.  The  intestate  of  the  defendant  was  her  guardian, 
a  trustee  <»f  an  express  trust,  which  has  never  been  closed  as 
required  by  the  statute  pertinent  {The  Code,  §§  1617, 1619), 
or  otherwise,  nor  did  the  intestate  at  any  time  deny  or  dis- 
avow the  trust.  In  f-uch  case,  no  statute  of  limitation  applies. 
In  Gravt  v.  Hughes,  94  N.  C,  231,  the  Court  say:  "The 
action  is  not  brought  upon  the'  official  bond  as  administra- 
tor of  the  testator  of  the  defendant  It  is  brought  to  compel 
an  account  and  settlement  of  the  estate  of  the  intestate  of  the 
plaintiff  in  his  hands  in  his  life-time.  He  was  a  trustee  of 
an  express  trusty  and  the  statute  of  limitations  did  not  apply." 

This  case  was  afterwards  cited  in  Woody  v.  Brooks,  102 
N.  C,  334,  with  approval,  and  the  late  Chief  Justice  Smith 
said,  among  other  things,  "  Until  a  final  account  is  filed  and 
audited,  there  can  be  no  bar;  nor  is  there  any  as  to  a  balance 
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admilted  to  be  due  by  such  final  account,  unless  the  execu- 
tor or  administrator  can  show  that  he  has  disposed  of  it  in 
some  way  authorized  by  law,  or  unless  there  has  been  a 
demand  and  refusal  to  pay  »uch  admitted  balance,  in  which 
case  the  action  is  barred  in  three  years  after  such  demand 
and  refusal."  In  this  case,  the  intestate  never  accounted  by 
filing  any  final  account;  there  was  no  admitted  balance,  nor 
did  he  ever  come  to  an  account  or  settlement  in  any  wav 
with  the  plaintiff.  This  expres^s  tiust  remains  to  this  day 
unclosed.  Other  decisions  to  the  like  effect  might  be  cited. 
Furthermore,  in  my  judgment,  there  was  nr>  sufficient 
evidence — none  that  should  be  treated  as  evidence — of  a 
demand  on  the  part  of  the  plainiiff  upun  the  intestate,  her 
guardian,  that  he  come  to  an  account  and  settlement  with 
her,  and  a  refusal  on  his  part  to  do  S".  The  intestate  of  the 
defendant  was  the  plaintiff's  guardian,  and  her  uncle;  he 
bad  never  accounted  as  such,  had  neglected  to  state  and  file 
accounts  as  the  statute  required.  Twice  she  wrote  him,  say- 
ing, in  substance,  that  she  hoped  there  was  something  due 
her  as  his  ward.  He  simply  said,  hastily,  in  reply,  that  she 
had  already  received  more  than  was  due  her.  What  she 
thus  said  could  not  fairly,  especially  in  view  of  the  relations 
of  the  parties,  be  treated  as  a  demand  for  a  settlement,  nor 
what  the  intestate  said  a  refusal  to  account.  The  parties 
had  not  reached  the  point  of  demand  on  one  side  and  refusal 
on  the  other.  The  plaintiff  did  not  say,  or  mean  to  say, 
"  You  owe  me,  and  I  demand  a  settlement,"  nor  did  the 
guardian  say,  or  intend  to  say,  "  I  do  not  owe  you,  I  will  not 
account  with  you,  seek  your  legal  remedy,"  or  the  substance 
of  that.  The  language  was  not  fairly  that  of  demand  and 
refusal.  In  such  cases  the  demand  and  refusal  should  be  clear 
and  unmistakable.  Here  the  plaintiff  was  the  niece  of  her 
guardian.  She  simply  made  a  timid  inquiry  and  request  of 
the  latter.  He  did  not  say,  "I  am  ready  to  account  with 
you,"  as  he  ought  to  have  done,  and   was  bound  to  do,  no 
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doubt  because  he  did  not  understand  that  a  demand  of  set- 
tlement was  made  upon  him.  The  guardian  was  derelict, 
never  accounted;  the  plaintiff  was  trustful  and  confiding, 
and  hence  loses  anv  sum  due  her!  I  do  not  think  the  law 
so  intends. 

Per  Curiam.  Error. 


CHANEY  ASHBY  v.  JAMES  H.  PAGE. 

Apprentice — Parent  and  Child — Appeal — Res  Judicata — 

Pi  actice. 

From  a  judgment  of  the  Superior  Court  affirming  an  order  of  the  Clerk 
apprenticing  and  awarding  the  custody  of  a  child,  the  mother 
appealed  to  the  Supreme  Court,  where  the  judgment  was  held  to 
be  erroneous,  upon  the  ground  that  the  facts  found  did  not  war- 
rant it.  When  the  matter  came  again  before  the  Superior  Court 
upon  the  certificate  of  the  Supreme  Court,  additional  evidence 
was  heard,  which  brought  the  case  within  the  statute:  Held — 

1.  The  judgment  of  the  Supreme  Court  wa«*  not  res  judicata,  and  that 

it  was  proper  for  the  Court  below  to  hear  the  matter  de  novo. 

2.  It  was  competent  for  the  Judge  to  determine  the  matter  without 

sending  it  back  to  the  Clerk. 

3.  Where  it  is  found  that  the  mother  is  a  person  of  bad  character,  and 

unfit  to  have  the  care  of  her  child,  it  may  be  apprenticed  by  the 
Clerk  to  another  person,  under  the  statute  (ch.  169,  Laws  1889). 

Appeal  from  judgment  of  McCorkie,  /.,  at  Fall  Term, 
181)0,  of  Stokes  Superior  Court. 

This  case  was  brought  here  by  a  former  appeal,  and  is 
reported  in  lOG  N.  C,  o2S,  when  this  (.\)urt  found  err<r  in 
the  ruling  below. 

On  21st  of  May,  1800,  soon  after  said  opinion  had  been 
filed,  and  before  the  next  succeeding  term  of  Stokes  Superior 
Court,  the  plaintiff  sued  out  a  petition  of  habeas  corpus,  which 
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defendant  answered  26th  Ma}',  but,  by  successive  continu- 
ances, the  matter  went  over  to  the  Fall  Term,  at  which  time 
the  Court  heard  additional  affidavits  Irom  the  defendant,  the 
plaintiff  excepting.  Counter-affidavits  were  then  offered  by 
the  plaintiff.  The  Court  found  as  facts,  that  the  plaintiff  had 
three  bastard  children  (one  of  them  the  child  in  controversy) 
before  her  present  marriage;  that  she  had  placed  the  child 
with  the  defendant  when  it  was  small,  and  he  had  reared  it; 
that  she  is  a  w-oman  of  bad  character  for  virtue  and  mor- 
ality, and  that  she  is  not  a  fit  person  to  have  the  custody  of 
the  child ;  that  the  defendant  is  a^man  of  good  moral  char- 
acter and  a  suitable  person  to  have  the  custody  of  it,  and 
remanded  it  to  him  by  virtue  of  the  apprenticeship  here- 
tofore made  by  the  Clerk  of  the  Superior  Court. 
The  defendant  appealed,  and  assigned  as  error — 

1.  That  the  Court  erred  in  heariug  additional  evidence,  as 
the  matter  was  res  judicata, 

2.  That,  by  virtue  of  the  decision  of  the  Supreme  Court, 
the  plaintiff  was  entitled  to  judgment  directing  the  child  to 
be  delivered  to  her. 

3.  That  the  child  did  not  come  under  any  of  the  provisions 
of  chapter  109,  Acts  1880,  and  plaintiff  was  entitled  to  its 
custody. 

4.  That,  by  virtue  of  said  act,  and  in  the  status  of  the  cause, 
the  Court  had  no  jurisdiction  to  pass  upon  the  right  and  pro- 
priet}  of  allowing  the  defendant  to  hold  the  custody  of  the 
chihl. 

The  cause  was  submilted  in  this  Court  on  printed  briefs, 
without  oral  argument  by  counsel,  under  Rule  10. 

Mr.  A.  M  Stack  (by  brief),  for  plaintiff. 
Mr.  W.  W.  Kivg  (by  bri^f ),  for  defendant. 

Clark,  J. — after  stating  the  case:  The  decision  of  this 
Court  on  the  former  hearing  (106  N.  C,  328)  was,  that  there 
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was  error,  because  the  facts  as  found  by  the  Court  below  did 
not  bring  the  case  within  any  of  the  five  classes  which  the 
Clerk  was  authorized  to  apprentice  by  chapter  169,  Acts  1889. 
There  was  no  final  judgment  here,  and  the  cause  stood  on 
the  docket  of  the  Court  below  for  a  new  trial  at  the  first  term 
held  after  the  certificate  was  sent  down  from  this  Court.  Acts 
1887,  ch.  192,  §3.  The  attempted  habeas  corpus  proceeding 
was  irregular,  as  the  defendant  had  possession  of  the  child 
under  the  order  of  the  Court  ( Ths  Code^  §§  1645,  1646),  and, 
though  this  Court  had  held  there  was  error,  no  judgment 
had  been  given  for  plaintiff  on  the  merits,  and  the  matter 
stood  for  proper  action  at  the  next  terra.  The  hahets  corpus 
proceeding  seems  to  have  been  in  the  nature  of  a  petition  in 
the  cause.  It  could  serve  no  purpose,  and  may  be  treated  as 
mere  surj»lu8age.  The  plaintiff  contends,  however,  that  the 
opinion  of  this  Court  was  a  finality,  and  that  it  was  error  in 
the  Court  below  to  hear  additional  testimony.  To  this  we 
do  not  assent.  This  Court  decided  that  the  facts  found  did 
not  warrant  the  judgment  that  the  plaintiff  was  not  entitled 
to  the  custody  of  the  child.  It  was  competent  for  the  Court 
below  to  hear  any  additional  testimony,  and  it  was  its  duty 
to  find  the  facts  before  entering  its  judgment.  In  Jones  v. 
Swepsoriy  the  Court  had,  on  the  former  appeal  (79  N.  C,  510), 
held  that  there  was  error,  and  the  Court  on  the  second 
appeal  (94  N.  C.,  700),  say  (Smith,  C.  J.),  in  passing  upon  the 
same  point  now  before  us,  **\Ve  think  it  clear  that  a  new 
trial  awarded  for  some  vitiating  illegal  ruling  which  may 
be  reasonably  supposed  to  have  influenced  the  verdict 
re-opens  the  controversy  for  the  admission  of  any  evidence 
that  is  itself  competent  and  ought  to  have  been  received,  if 
offered,  at  the  first  trial.  This  is  e(jually  true  when  the 
Judge  assumes  the  function  of  jKissing  upon  the  evidence 
and  determining  the  f.icts  uj)on  which  the  jud^unent  is 
founded."  The  decision  of  this  Court  that  there  was  error 
had  the  effect  to  set  aside  the  former  decision,  and  the  cause 
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stood  for  trial  on  the  merits  de  novo.  The  present  case  and 
the  one  just  cited  differ,  therefore,  somewhat  from  Jones  v. 
Thome,  80  N.  C.,72;  Sanderson  v.  Daily,  83  N.  C,  67;  Mahry 
V.  Henry,  ibid.,  298 ;  Roulhac  v.  Brown,  87  N.  C ,  1 ;  Pasour 
V.  Lineberger,  90  N.  C,  159 ;  Wingo  v.  Watson,  98  N.  C,  482, 
and  the  like.  In  those  cases  certain  interlocutory  orders  as 
to  refusing  injunctions,  appointing  receivers,  vacating  attach- 
ments, and*the  like,  were  held  to  be  res  judicata,  unless  affida- 
vits were  presented  sliowing  additional  facts  subsequently 
transpiring,  or  at  least  facts  making  an  entirely  different 
ground  for  the  relief  already  refused.  Here  the  Court,  on 
appeal,  has  adjudged  that  the  facts  found  did  not  warrant 
the  judgment,  and  on  the  new  trial  the  appellee  has  made 
out  a  stronger  case. 

The  present  finding  of  the  Court  below  upon  the  addi- 
tional evidence  offered  is,  that  the  plaintiff*  is  a  woman  of 
bad  character,  and  not  a  fit  person  to  have  the  custody  of 
the  child,  who  is  without  a  father.  This  brings  the  case 
within  the  fourth  class  of  section  2,  eh.  169,  Acts  1889,  and 
the  Clerk  w^as  authorized  to  apprentice  the  child  to  the 
defendant. 

This  being  an  appeal  to  the  Superior  Court  from  the  Clerk, 
it^  was  competent  for  the  Judge,  instead  of  sending  the  case 
back  to  the  Clerk,  to  proceed  to  hear  and  determine  the  mat- 
ters in  controversy  himself     Acts  1887,  ch.  276. 

'  Affirmed. 
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C.  J.  HUDSON  V.  D.  B.  JORDAN. 

Witness — Parties  to  Actions — Comments  of  Counsel — Registra- 
tion— Evidence — Fraud. 

1.  The  fact  that  a  party  to  an  action,  who  is  present  at  the  trial,  does 

not  become  a  witness  in  explanation  of  suspicious  circumstances 
affecting  the  integrity  of  his  conduct,  and  about  which  he  has 
peculiar  means  of  information,  is  a  legitimate  subject  for  com- 
ment by  counsel,  notwithstanding  the  deposition  of  such  party, 
made  on  the  application  of  his  adversary,  has  been  introduced  by 
himself.    (Merrimon,  C.  J.,  dissenting.) 

2.  As  between  the  parties,  there  being  no  question  of  title  arising  from 

prior  registration  of  junior  deeds,  a  deed  registered  after  the  com- 
mencement of  an  action  is  admissible  in  evidence. 

3.  Although  the  vendor  at  the  time  of  the  alleged  fraudulent  convey- 

ance retained  property  sufficient  to  pay  his  indebtedness,  and 
although  the  vendee  paid  the  pure  base- money,  yet  if  the  convey- 
ance was  made  with  the  intent  to  defraud  creditors,  and  this  was 
known  lo  and  participated  in  by  the  vendee,  the  deed  is  void  as  to 
the  creditors. 

Civil  action,  tried  .'^t  February  Term,  1S91,  of  Sampson 
Superior  Court,  G/*aiy.S',  J.,  presiding. 

This  action  is  to  recover  the  land  described  in  the  com- 
plaint. The  title  was  in  issue.  On  the  trial,  the  plaintiff 
put  in  evidence  a  deed  to  liim  from  the  Sheriff  of  Wayne 
County,  dated  Mnrch  10th.  181)0.  The  land  embraced  by 
this  deed  is  the  same  as  that  the  subject  of  this  action,  and 
was  sold  to  satisfy  certain  judgments  for  money  against  E.  B. 
Jordan.  Those  judgments,  the  executions  issued  upon  the 
same,  and  the  returns  by  the  Sheriff  thereof,  were  also  put 
in  evidence.  "  In  order  to  estop  defendant,  plaintiff  intro- 
duced in  evidence  a  certifi^^d  copy  of  a  deed  from  E.  B.  Jor- 
dan (above  named)  and  wife  to  D.  B.  Jordan,  tlie  defendant, 
dated  February  9th,  1889,  and  duly  proved  and  recorded  in 
the  office  of  Register  of  Deeds  of  Wayne  County,  which  was 
admitted  to  cover  the  land  in  controversy,  which  deed  recites 
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a  consideration  of  $1,500."  The  plaintiff  alleged  that  this 
deed  was  fraudulent,  made  by  the  defendant  in  the  judg- 
ments above  mentioned  to  the  present  defendan',  his  son,  to 
defraud  the  creditors  of  the  former,  and  he  produced  evi- 
dence tending  to  prove  such  fraudulent  purpose,  and  that 
the  defendant  paid  nothing  for  the  land,  &c. 

Defendant  then  introdu«:ed  his  examination  had  before 
the  Clerk  of  the  Superior  Court  of  Wayne  County,  at  the 
instance  of  the  plaintiff,  under  sections  581  and  582  of  The 
Code. 

Defendant  introduced  in  his  behalf  his  mother,  who  testi- 
fied, among  other  things,  that  the  money  for  the  land  was 
paid  by  D.  B.  Jordan  to  E.  B.  Jordan  in  her  presence,  no 
one  except  herself,  her  husband  and  son  being  present;  that 
it  was  paid  in  a  bundle  and  was  not  counted,  and  she  could 
not  say  how  much  there  was,  but  she  heard  him  say  there 
was  81,100  or  $1,200;  that  she  took  the  money  and  put  it 
in  her  hand-satchel  and  carried  it  home,  and  that  night 
gave  it  to  her  husband,  and  has  not  seen  it  since. 

In  reply,  plaintiff  introduced  evidence  tending  to  prove 
that  the  defendant  had  been  in  Pender  County  only  one 
year  before  the  deed  was  executed  by  him,  and  that  he  was 
insolvent  when  he  went  to  Pender. 

E.  B.  Jordan  was  present  in  Court  during  the  whole  of  the 
trial,  as  was  also  the  defendant,  and  neither  of  them  was 
introduced  as  a  witness.  During  the  progress  of  the  argu- 
ment, one  of  plaintiff's  counsel  was  proceeding  to  comment 
on  the  failure  of  E.  B.  Jordan  and  D.  B.  Jordan  to  take  the 
stand  as  witnesses,  when  the  defendant  objected  that  it  was 
improper  to  comment  on  his  failure  to  take  the  stand. 

His  Honor  overruled  the  objection,  and  defendant 
excepted. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  and 
the  defendant  appealed. 
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Messrs.  C.  B.  Aycock  and  G.  V.  Strong,  for  plaintiff. 
Messrs,  George  Rountree  and  H.  L.  Stevens,  for  defendant. 

Clark,  J  :  The  first  three  exceptions  were  without  merit, 
and  were  abnndoned  on  the  argument. 

The  fourth  exception  was:  "The  defendant  was  present  in 
Court  during  the  whole  of  the  trial.  The  plaintiff's  counsel 
was  proceeding  to  comment  on  the  failure  of  the  defendant 
to  take  the  stand  as  a  witness,  when  defendant  objected  that 
it  was  improper  to  comment  on  his  failure  to  take  the  stand. 
The  Court  overruled  the  objection,  and  defendant  excepted." 
There  is  no  exception  to  the  nature  of  the  comments  of 
counsel  as  being  an  abuse  of  tlie  privilege  of  counsel,  and  an 
exception  of  that  kind  must  be  made  at  the  time,  or  it  is 
waived.  State  v.  Suggs,  89  N.  C,  527 ;  State  v.  Lewis,  93  N.  C, 
581 ;  State  v.  Powell,  106  N.  C,  635. 

The  point  presented  is  the  right  to  comment  on  the  fact 
that  the  opposite  parly  in  a  civil  action  does  not  go  upon 
the  stand  as  a  witness  in  his  own  behalf.  The  Code,  §  1353, 
prohibits  such  comment  as  to  the  defendant  in  a  criminal 
action,  but  there  is  no  such  inhibition  in  regard  to  parties 
in  civil  actions.  Whatever  mav  have  been  the  intimations 
of  the  Court  in  tlie  earlier  cases,  when  the  statute  allowing 
parties  tocivil  actions  to  testify  (T/i6  Code,  §  1350)  was  fresh  and 
considered  almost  revolutionary,  there  was  never  any  statute 
prohibiting  such  comments  in  civil  cases;  and  it  has  been  set- 
tled in  Gqodrnan  v.  Sapp,  102  N.  C.,477,  that  tlie  introduction 
or  non-introduction  of  a  party  as  a  witness  in  his  own  behalf 
is  the  subject  of  comment  exactly  as  the  introduction  or  non- 
introduction  of  anv  other  witness  would  be.  There  was  evi- 
dence  tending  to  show,  and  which  the  jury  found  did  show, 
fraud  on  the  part  of  the  defendant.  He  was  in  Court  and 
heard  it.  The  truth  of  the  facts  was  peculiarly  within  his 
knowledge,  and  he  was  a  competent  witness.  That  he  failed 
to  go  upon  the  stand  and  contradict  evidence  affecting  him 
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so  nearly  was  a  pregnant  circumstance  which  the  jury 
might  well  consider,  and  which  counsel,  within  proper  lim- 
its, might  call  to  their  attention. 

It  is  contended,  however,  that  while  this  is  generally  true, 
this  case  is  an  exception,  because  the  plaintiff  had  caused 
the  examination  of  the  defendant  to  be  taken  prior  to  the 
trial,  as  authorized  by  The  Gode,  §§  581,  582.  That  proceed- 
ing is  a  substitute  for  the  bill  of  discovery  under  the  former 
practice  (§  579),  and  the  plaintiff  could  have  rebutted  his 
deposition  on  the  trial  by  adverse  testimony  (§  583).  Besides, 
the  deposition  was  put  in  evidence  by  the  defendant  himself, 
and  the  plaintiff  "  did  not  make  one  his  witness  by  taking 
his  deposition  which  he  declined  to  read  "  Pearson,  J.,  in 
NeU  V.  ChiMs,  10  Ired.,  195. 

Everyone  knows  that,  as  a  matter  of  practice,  the  evidence 
of  a  witness  viva  voce  is  usually  more  effective  with  a  jury  than 
the  reading  of  a  deposition ;  and  again,  one  of  the  recognized 
aids  to  a  jury  in  arriving  at  the  truth  of  controverted  facts, 
is  the  bearing  of  a  witness  on  the  stand,  his  manner  in  giving 
in  his  testimony,  his  frankness  or  efforts  at  concealment,  and 
the  like.  That  the  defendant,  w^ho  was  in  Court  when  his 
character  for  truth  and  honesty  was  so  strongly  impeached, 
should  prefer  lo  put  in  his  deposition  and  deprive  himself 
of  the  benefit  of  his  viva  voce  testimony,  and  the  jury  of  the 
advantage  of  seeing  his  bearing  and  manner  on  the  stand, 
was  surely  a  subject  of  legitimate  comment.  It  was  open  to 
his  counsel  to  argue  that  it  proceeded  from  delicacy  and  a 
sense  of  propriety,  but  that  did  not  deprive  the  plaintiff's 
counsel  from  calling  attention,  in  a  proper  waj',  to  the  fact 
that  the  defendant  preferred  giving  the  jury  his  deposition 
instead  of  the  benefit  of  a  personal  examination  before  them. 
There  was  no  exception  that  the  comments  of  plaintiff's 
counsel  were  of  a  nature  to  be  an  abuse  of  the  privilege. 
Besides,  there  was  brought  out  on  the  trial  for  the  first  time 
the  material  testimony  that  the  money  was  handed  over*in 
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a  package  uncounted,  the  plaintiff's  nnother,  who  was  relied 
on  as  a  witness  to  prove  the  payment  of  money,  not  knowing, 
therefore,  how  much  it  was;  and  further,  that  the  defendant 
went  to  Pender  only  one  year  before  the  deed  was  executed 
to  him,  and  that  he  was  insolvent  when  he  went  there. 
That  t!ie  defendant  <li«l  n-t  explain  these  circumstances, 
which  did  not  appear  in  the  «lepos»ition,  of  itself  made  it 
legitimate  to  comment  upon  his  failure  to  go  upon  the  stand 
It  is  not  always  proper  to  comment  upon  the  fact  thai  any- 
one does  not  go  upon  the  .'•tand.  When,  however,  the  wit- 
ness is  in  Court,  and  can  give  imporiani  information  to  the 
Court  and  jury  in  their  search  after  the  truth,  the  fact  that 
he  i.s  not  called  by  the  pariy  who  should  put  him  on  the 
stand  is  a  bubject  of  proper  criticism,  and  it  makes  no  differ- 
ence (in  a  civil  case)  that  such  witness  is  a  party  to  the  suit. 

The.  fifth  exception  is,  that  plaintiff's  deed,  though  exe- 
cuted before  action  brought,  was  not  registered  till-  the  same 
day  the  summons  was  issued.  The  plaintiff  had  the  equita- 
ble title  without  registration,  and  could  introduce  the  deed  as 
evidence  if  registered  the  very  day  of  the  trial.  There  is  no 
question  here  of  the  prior  registration  of  a  junior  deed  which 
would  defeat  plaintiff's  claim.     Acts  1885,  ch.  147. 

The  sixth  exception  is,  that  the  Court  charged  the  jury 
"  If  they  should  find  that  E.  B.  Jordan  (the  father  of  the 
defendant  and  the  grantor  in  the  deed)  reserved  sufficient, 
ample  and  available  pro|)erty  to  pay  all  his  debts  existing  at 
the  time  of  the  execution  of  the  deed  to  the  delendant,  and 
if  they  should  als)  find  that  the  purchnsf-money  was  paid 
by  the  defendant,  yet,  if  they  should  find  that  E.  B.  Jordan 
made  said  deed  with  intent  to  defraud  his  creditors,  and 
that  intent  was  known  to  and  participated  in  by  the  defend- 
ant, the  deed  would  be  void  "  This  charge  is  supported  by 
Savage  v.  Knight,  92  N.  C,  493:  Woodrvffy.  Bowles,  104  N.  C., 
197. 
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Merrimox,  C.  J.  (dissenting):  Generally,  a  party  to  an 
action  ma}%  but  he  is  not  bound  to,  become  a  witness  in  his 
own  behalf  on  the  trial,  an<l  that  he  does  not  ordinarily 
creates  no  presumption  (o  his  prf-judice,  nor  is  the  fact  that 
he  does  not  the  pro[)er  subject  of  comment  lo  the  jury  by 
counsel  in  his  argument  to  them  upon  the  evidence.  But 
when  the  evidence  tends  to  prove  material  facts  to  the  preju- 
dice of  a  party  as  to  facts,  matters  and  things  apparently 
within  his  knowledge,  or  that  ought  so  to  be,  and  he  could 
contradict,  modify  or  e;cplain  such  adverse  evidence,  and  he 
is  present  at  the  trial,  or  might  conv*  niently  be,  and  he  fails 
to  testify,  as  he  might  do,  that  he  does  not,  is  a  subject  ftiirly 
to  be  commented  upon  by  the  opposing  party  If  a  party 
can,  and  has  opportunity  to,  contradict,  nio«lify  or  explain 
any  evidence  produced  on  the  trial  to  his  prejudice,  and  he 
will  not,  the  fair  and  reasonable  inference  is  that  he  cannot, 
such  inference  being  more  or  less  strong,  according  to  the 
attending  circumstances.  A  parly  should,  in  justice  to  the 
Court  and  jury,  as  well  as  to  himself,  produre  c«»mpetent 
evidence  to  prove  his  side  of  the  case  as  clearly  a  id  strongly 
as  he  well  can,  without  regard  to  a  very  nice  or  fanciful  sense 
of  delicacy  on  his  part  as  to  becoming  a  witness  in  his  own 
behalf.  A  judicial  trial  is  [>ractical  and  earnest,  and  the 
purpose  is  to  truly  ascertain  the  material  facts  in  issue,  and 
to  this  end  all,  certainly  sutiicient,  competent  evidence  should 
be  produced,  whether  the  witnesses  be  the  parlies  or  other- 
wise. It  is  strong  circumstantial  evidence  against  a  party 
that  he  (»miis  to  give  evidence  to  repel  circums'ances  and 
evidence  to  his  prejudice  which  he  has  power  lo  produce  and 
will  not,  and  il  is  not  otherwise  when  he  may  do  so  by  him- 
self as  a  witness  and  will  not  What  I  have  thus  said  is 
fully  sustained  by  what  is  decided  an<l  said,  pertinent  here, 
in  Goodman  v.  Sapp^  102  N.  C  ,  477;  Clinmhers  v.  Greenwood, 
68  N.  C,  274;  Grag^f  v.  Wofjner,  77  N.  C  ,  2iiy,  Black  v.  Wright, 
9  Ired.,  447. 
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In  this  case,  I  am  of  opinion  that  the  failure  of  the  defend- 
ant to  become  a  witness  in  his  own  behalf  would  have  been 
a  subj«  ct  of  fair  comment  but  for  the  important  fact  tliat  the 
plaintiff  himself  examined  him  before  the  trial,  as  allowed 
by  the  statute  {The  Code,  §§581,  582),  and  his  examination 
was  duly  filed  by  the  Clerk  before  whom  the  same  was  taken. 
That  examination  was  very  thorough  and  searching,  embrac- 
ing, substantially  and  very  fully,  the  matters  and  things  as 
to  which  the  plaintiff's  counsel  complained  he  had  not  tes- 
tified about  on  the  trial,  as  he  might  have  done.  The  plain- 
tiff did  not  put  such  examination  in  evidence  on  the  trial, 
as  he  had  the  right  to  do,  but  the  defendant  did,  as  he  might 
do.  The  statute  (The  Code^  §582)  expressly  provides  that 
such  examination  "  may  be  read  by  either  party  on  the  trial." 
It  was  evidence  for  the  defendant,  subject  to  be  rebutted  by 
adverse  testimony  of  the  plaintiff,  and  commented  upon  by 
counsel  to  the  jury.  While  the  defendant  was  not  examined 
before  the  jury,  he  was  examined  in  a  way  allowed  by  law, 
and  his  evidence  was  before  them  for  all  pertinent  purposes. 
Nevertheless,  the  plaintiff's  counsel  was  allowed  to  make 
strong  and  prolonged  comments,  not  simply  upon  his  testi- 
mony as  given,  but  as  well  upon  the  fnct  that  he  was  not 
again  examined,  and  in  the  presence  of  the  jury.  He  and 
his  counsel,  no  <loubt,  thought  that  the  examination  of  him 
by  the  plaintiff  was  full  and  sufficient. 

Inasmuch  as  the  defendant  had  thus  been  examined,  I 
think  the  Court  erred  in  all«»wing  the  counsel  to  complain 
and  comment  and  lay  great  stress  upon  the  fact  that  he  was 
not  examined,  at  his  own  instance,  in  the  presence  of  a  jury. 
It  is  altogether  probable  that  the  very  forcible  comment  had 
undue  weight  with  them.  The  clear  tendency  of  it  was  to 
strongly  incline  and  prejudice  them  against  the  defendant 
because  he  had  not  been  re-examined  before  them,  when,  in 
facr,  he  had  been  examined  very  thoroughly  by  the  plaintiff 
in  a  way  he  chose,  and  that  examination  was  before  them 
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to  be  commented  upon  by  counsel.  It  might  be  that  if  the 
plaintiff  had,  before  the  introduction  of  evidence  on  the  trial 
was  closed,  notified  the  defendant  his  counsel  would  com- 
ment on  the  fact  that  he  abstained  from  going  on  the  witness- 
stand  before  the  jury,  that  the  c.tse  would  be  different.  But 
that  case  i:5  not  presented 

Per  Curiam.  Affirmed. 


CALVIN  McKESSON,  Adm'r  of  Wesley  McKesson,  v.  G.  C.  SMART  et  al. 

Evidence,  Secondary — Lost  Records — "  Diligent  Search.'* 

1.  If  an  officer  charged  with  the  custody  of  records  and  papers  testifies 

that  he  made  ''diligent  search''  for  but  could  not  find  them,  a 
presumption  arises  that  the  search  was  made  in  the  places  where 
the  documents  were  usually  kept,  or  likely  to  be  found,  and  it  is 
not  essential  the  Court  should  inquire  into  the  particulars  of  the 
search  before  admitting  secondary  evidence  of  the  contents  of  the 
missing  papers.  It  seems  the  rule  is  different  where  the  witness 
was  not  specially  intrusted  with  the  documents. 

2.  Where  a  Justice  of  the  Peace  testified  he  had  made  diligent  search 

for  certain  records  of  his  office,  but  could  not  find  them:  JHeW, 
that  thereupon  secondary  evidence  of  their  contents  became  com- 
petent. 

This  was  a  civil  action,  tried  before  Byiium,  J.,  on  an 
appeal  from  a  Justice's  Court,  at  Spring  Term,  1890,  of 
Mitchell  Superior  Court. 

The  plaintiff  complained  upon  an  account  of  sixty-three 
dollars.  The  defendant  denied  the  indebtedness,  and  also 
plead  as  an  estoppel  that  the  same  cause  of  action  had  been 
sued  upon  in  another  and  different  action  before  a  Justice  of 
the  Peace,  based  upon  the  same  cau>e  of  action,  and  deter- 
mined in  favor  of  the  defendant,  and  that  from  such  judg- 
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ment  the  plaintiff  did  not  appeal.  In  support  of  this  plea 
the  defendant  introduced  J.  M.  Riddle,  who  testified  that 
"he  was  an  acting  Justice  <»f  the  Peace  in  1889,  and  that 
during  his  term  of  oflSce  the  plaintiff's  intestate  brought  an 
action  against  the  defendant  before  him,  and  that  he  tried 
and  determined  the  same."  Defendant  then  asked  witness 
where  were  the  records  of  the  trial  referred  to.  To  this,  wit- 
ness replied  "  that  he  had  his  docket,  but  the  case  had  never 
been  put  upon  it;  the  other  records  of  the  trial  were  lost  or 
destroyed;  that  he  had  made  dilig^iut  search  for  them,  but 
could  not  find  them."  Defendant  then  proposed  to  prove  by 
witness  the  contents  of  the  lost  records.  To  this,  plaintiff 
objected.  The  objection  was  sustained  by  the  Court,  and  the 
defendant  excepted. 

The  Court  charged  the  jury  at  this  p<>int,  that  there  was 
no  evidence  of  a  former  trial  of  this  action,  and  that  they 
would  not  consider  this  question  or  plea.  Judgment  for 
plaintiff.     Appeal  by  defendant. 

Mr.  W.  B,  Council,  for  plaintiff. 
No  counsel  for  defendant 

Avery,  J. :  The  witness,  a  Justice  of  the  Peace,  had  failed 
to  enter  the  case  upon  his  docket,  and  testified  that  he  had 
made  "  diligent  search"  for  the  other  papers  and  could  not 
find  them,  and  that  they  were  lost  or  destroyed.  He  was 
the  custodian  of  these  quasi  records,  the  contents  of  which 
were  important  to  show  a  former  trial  and  ju«!graent  which 
would  operate  as  an  estoppel  against  the  [)laintift'  in  this 
action.  The  inevitable  inference  is,  that  being  an  officer, 
entrusted  by  the  State  of  North  Carolina  WMth  judicial  power 
and  the  custody  of  the  process  and  papers  pertaining  to  his 
position,  he  had  sufficient  knowledge  of  the  language  used 
in  every-day  life  to  know  that  he  could  not  make  diligent 
search  for  these  particular  documents  among  the  papers  of 
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another  person,  or  in  any  place  except  where  he  usually 
kept  his  own  official  papers,  or  actually  knew  that  they  had 
been  deposited.  Making  diligent  search  could  not  imply 
less  than  a  careful  hunting  for  them  there;  it  might  have 
meant  more,  that  in  addition  he  had  examined  some  other 
locality  where  he  had,  contrary  to  his  usual  custom,  left 
them.  When  the  Clerk  of  a  Court  testifies  that  he  has  made 
diligent  search  for  a  record  belonging  to  the  Court,  the  testi- 
mony ex  vi  termini  implies  an  examination  in  the  place 
where  he  usually  deposits  such  a  paper  The  Judge  is  not 
expected  to  inquire,  or  require  counsel  to  ask,  how  long  a 
time  the  officer  consumed  in  the  search,  in  what  corner  of  the 
room  he  usually  kept  the  paper,  how  many  packages  he 
opened,  whether  he  had  adopted  a  good  system  of  classifica- 
tion and  arrangement  of  documents,  and  so  on  ad  infiaitura, 
in  order  to  satisfy  himself  from  this  detailed  statement  that 
the  search  was  in  truth  diligent,  because  every  corner  of  an 
apartment,  or  every  pigeon-hole  in  a  desk,  was  ransacked. 
The  preliminary  inquiry  addressed  to  the  Court  is,  whether 
the  evidence  raises  a  reasonable  presumption  that  the  instru- 
ment has  been  lost.  Best  on  Ev.,  451;  Gillis  v.  Railroad^ 
decided  at  this  term.  In  order  to  raise  this  presumption,  it 
would  not  have  been  sufficient  to  have  asked  some  person  who 
did  not  appear  to  be  charged  by  the  law  witli  the  custody  of 
the  papers  whether  he  had  made  diligent  search,  and  to  have 
received  the  answer  that  he  had.  But,  if  the  custodian  had 
even  stated  how  he  searched  the  usual  depository  and  failed 
to  find  the  papers,  and  had  also  said  that  A.  B.  had  some 
time  before  the  search  taken  them  to  his  house  and  had  not, 
so  far  as  he  knew,  returned  them,  it  would  have  become 
necessary  to  call  and  examine  A.  B,     Taylor  on  Evidence. 

The  witness  testified  that  the  papers  had  been  in  existence 
and  in  his  care;  that  he  still  had  his  docket,  upon  which  he 
had  failed  to  enter  the  case.  If  his  Honor  had  admitted 
the  evidence,  it  still  remained  for  the  jury  to  pass  upon  its 
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sufficiency  to  show  the  contents.  The  finding  by  the  Judge 
upon  the  preliminary  question  no  more  establishes  the  suflB- 
ciency  of  the  evidence  to  show  the  actual  existence  and  con- 
tents of  the  document,  than  does  the  preliminary  finding 
upon  which  the  declaration  of  an  alleged  conspirator  is 
admitted,  establishes  the  conspiracy. 

In  Yount  v.  Mill^,  91  N.  C,  332,  the  plaintiff  proved  "  by 
M.  O.  Sherrill,  former  Clerk  of  the  Court  of  Pleas  and  Quar- 
ter Sessions,  that  the  original  papers  in  the  case  of  Elizabeth 
Yount,  widow  of  John  Yount,  against  the  heirs  of  John 
Yount,  had  been  searched  for  by  him,  and  had  been  lost." 
This  was  all  of  the  preliminary  proof  offered  in  that  case. 
The  officer  did  not  testify  that  he  had  searched  diligently, 
as  in  our  case,  nor  did  he  intimate  where  he  searched.  He 
was  formerly  the  custodian  as  Clerk  of  the  Court  of  Pleas 
and  Quarter  Sessions,  and  then  as  Clerk  of  the  Superior 
Court  had  them  in  charge. 

After  objection,  the  Court  admitted  secondary  evidence  in 
that  case  upon  the  idea,  of  course,  that  sufficient  proof  of  the 
loss  had  been  offered.  It  would  seem  useless  to  add  anv 
other  case  from  our  own  Reports. 

We  thinkfithat  it  was  error  to  refuse  to  admit  the  testi- 
mony,  and  allow  the  jury,  with  proper  instruction,  to  con- 
sider it  asjbearing  upon  the  issues.  The  defendant  is  enti- 
tled to  a  new  trial. 

Error. 
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Calvin  vestal  ▼.  j.  m.  wicker  et  ai. 

Contractf  Parol — Evidence — Judgment,  Satisfaction  of. 

A  judgment  debtor  conveyed  to  his  creditor  a  tract  of  land,  and  there- 
upon the  latter  executed  to  the  former  a  bond  conditioned  to 
convey  the  title  to  the  samp  land  whenever  the  sum  therein  men- 
tioned— being  identical  with  the  amount  due  upon  the  judgment — 
was  paid:  Held,  that  parol  evidence  was  admissible  to  show  that 
the  deed  was  executed  in  full  payment  and  dischi^rge  of  the  judg- 
ment. 

This  was  a  motion  for  leave  to  issue  execution,  made  before 
the  Clerk  of  the  Superior  Court  of  Moore  County,  on  the 
15th  day  of  August,  1887,  after  notice  to  the  defendants. 

The  judgment  was  recovered  in  the  Superior  Court  of 
said  county  on  the  10th  day  of  February,  1879. 

The  defendant  Wicker  filed  a  written  answer  to  the  motion, 
in  which  he  alleged  that  he  had  paid  the  judgment  in  full. 
Thereupon,  an  issue  of  fact  having  been  raised,  the  cause 
was  transferred  to  the  civil  issue  docket  for  trial. 

The  issue  was  tried  at  October  Term,  1890,  of  Moore 
Superior  Court,  before  Graves^  X  It  was.  admitted  on  the 
trial  that  S.  H.  Buchanan,  a  surety,  paid  the  amount  of 
said  judgment  to  the  plaintiff  Vestal,  and  had  the  same 
assigned  to  one  Joseph  Buchanan  for  his  benefit  on  the 
4th  day  of  August,  1879,  and  that  said  S.  H,  Buchanan 
now  is,  and  has  ever  since  been,  the  beneficial  owner  of 
said  judgment;  that  thereafter,  to-wit,  on  the  26th  day  of 
January,  1880,  the  defendant  Wicker  executed  and  deliv- 
ered a  warranty  deed  to  said  S.  H.  Buchanan  for  a  certain 
interest  in  a  tract  of  land  in  Chatham  County  in  consid- 
eration of  $413.73,  and  on  the  same  day  the  said  S.  H. 
Buchanan  executed  and  delivered  to  said  Wicker  a  bond  for 
title  to  said  land,  agreeing  to  execute  to  him  a  deed  upon 
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the  payment  of  the  above-named  amount,  with  interest. 
Said  deed  and  bond  for  title  were  introduced  in  evidence 
and  read.  The  defendant  proposed  to  prove  that  it  was 
agreed  between  Wicker  and  Buchanan  at  the  the  time  said 
deed  was  executed  and  delivered  that  said  deed  was  given 
in  full  payment  of  the  amount  that  Buchanan  had  paid  to 
Vestal  in  satisfaction  of  his  judgment. 

The  plaintiff  objected.  Evidence  allowed.  Plaintiff  ex- 
cepts. 

All  the  issues  were  found  in  favor  of  the  defendants,  and 
from  the  judgment  thereon  the  plaintiff  appealed. 

Mr,  J.  C.  Black,  for  plaintiff. 

Mr.  John  W,  Hinsdale,  for  defendant. 

Clark,  J. :  It  was  admitted  that  the  defendant  Wicker,  the 
judgment  debtor,  had  executed  to  S.  H.  Buchanan,  to  whose 
use  the  judgment  had  been  assigned,  a  deed  for  a  certain 
tract  of  land,  which  deed  recited  as  its  consideration  the 
exact  amount  due  by  the  judgment.  It  did  not  tend  to  vary 
or  contradict  the  deed  in  any  way  to  admit  parol  evidence 
that  the  deed  was  given  in  consideration  of  the  satisfaction 
of  the  judgment.  It  was,  however,  further  in  evidence  that 
Buchanan,  the  beneficial  owner  of  the  judgment,  had,  on 
the  same  dav  the  said  deed  was  executed  to  him  bv  Wicker, 
executed  a  bond  to  Wicker  to  make  title  back  for  the  said 
tract  upon  payment  of  a  sum  which  was  the  same  as  that 
named  as  the  consideration  in  the  deed,  and  which  was  also 
the  amount  of  the  judgment.  It  was,  therefore,  contended 
that,  taking  the  deed  and  bond  for  title  together,  the  legal 
effect  was  the  same  as  if  a  mortgage  had  been  executed  by 
the  judgment  debtor  to  the  owner  of  the  judgment. 

We  cannot  see  that  it  makes  any  difference  whether  it  was 
an  absolute  deed,  a  conditional  sale,  or  a  mortgage.  If  the 
agreement  between  the  parties  was  that  the  mortgage  (treat- 
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ing  it  as  such)  was  taken  in  full  satisfaction  of  the  judgment, 
this  could  be  shown  by  parol.  Whether  it  was  taken  as 
additional  security,  as  partial  satisfaction,  or  in  full  satisfac- 
tion of  the  judgment,  was  a  question  of  fact  for  the  jury. 
Such  agreement  to  cancel  a  judgment  is  not  required  to  be 
in  writing,  nor  is  it  essential  that  the  cancellation  should  be 
entered  on  the  judgment  docket,  if,  in  fact,  the  agreement  to 
cancel  and  the  payment  of  the  consideration  therefor  are 
proven.  A  judgment  creditor,  rather  than  embarrass  his 
debtor  by  having  a  judgment  lien  on  all  his  realty,  might 
consent  to  accept  in  satisfaction  a  mortgage  for  the  same 
amount  on  one  single  tract;  or,  if  doubtful  of  the  sufficiency 
of  his  debtor's  realty  above  the  homestead,  he  might  prefer 
the  mortgage  on  part  of  the  realty  as  a  better  security;  or 
other  motives  might  move  the  parties.  The  question  is  sim- 
ply one  of  fact  for  the  jury  to  determine  whether  or  not  the 
transaction  and  agreement  were  a  novation  of  the  debt  and 
satisfaction  of  the  judgment. 

The  bond  to  make  title  recites  that  the  deed  was  executed 
to  secure  to  Buchanan  the  amount  of  the  judgment,  and  if 
the  land  should  sell  for  more  than  enough  to  pay  the  judg- 
ment, interest  and  costs  of  sale,  the  surplus  to  be  paid  to 
Wicker.  But  it  is  not  stated  therein  whether  such  security 
was  additional  to  or  in  satisfaction  of  the  judgment.  It  was 
not  necessary  that  such  collateral  agreement  should  be  in 
writing,  and  when  this  is  so,  if  only  part  of  the  agreement 
is  reduced  to  writing,  the  other  part  can  be  shown  by  parol. 
Terry  v.  Railroad^  91  N.  C,  236;  Camming  v.  Barber,  99 
N.  C,  332.  It  is  true  that  in  all  such  cases  the  presumption 
is  that  the  conveyance  is  intended  as  additional  security,  and 
not  in  satisfaction  of  the  preceding  debt.  Hyman  v.  Devereux^ 
63  N.  C,  624.  But  there  is  no  exception  to  the  instructions 
to  the  jury.  The  sole  question  presented  is  as  to  the  admissi- 
bility of  parol  testimony. 

Affirmed. 
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STATE  ex  rA.  W.  T.   HODGE  v.  THE  MARIETTA  AND  NORTH 

GEORGIA  RAILROAD. 

Penalty —  Party —  Conatitviio n — A  mendment — School  Fund. 

1.  The  penalty  prescribed  by  The  Code,  §  1960,  against  corporations  for 

failure  t<>  make  the  returns  required  by  the  preceding  section  can 
only  b(^  recovered  in  an  action  brought  by  the  State.  A  private 
relator  cannot  maintain  the  action. 

2.  While  an  amendment  substituting  parties  can  be  allowed  in  the 

Supreme  Ck>urt,  it  will  not  be  permitted  when  it  will  put  the 
opposite  party  to  a  disadvantage. 

3.  In  this  case  the  motion  to  substitute  the  County  Board  of  Education 

of  Wake  as  party  plaintiff  is  denied.  The  State  alone  is  author- 
ized to  sue. 

Civil  action,  tried  before  A/acfiae,/,  at  April  Term,  1890, 
of  Wakk  Superior  Court. 

The  defendant  failed  to  make  the  annual  report  to  the 
Governor  required  by  the  statute  (The  Code,  §  1959)  for  the 
year  ending  the  30th  day  of  September,  188S.  The  relator 
brought  this  action  in  the  name  of  the  State  to  recover  the 
penalty  of  $500  prescribed  and  allowed  by  the  statute  ( The 
Code,  §  I960)  in  case  of  such  failure. 

The  defendant  demurred  to  the  complaint,  and  assigned 
as  grounds  of  demurrer — 

"1.  That  said  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  in  this:  That  upon  the  facts 
herein  stated  no  cause  of  action  hath  accrued  to  the  said 
W.  T.  Hodge  under  the  laws  of  North  Carolina  to  demand 
and  have  of  this  defendant  the  sum  of  §500,  but  that  upon 
said  facts  a  cause  of  action  hath  accrued  to  the  State  of  North 
Carolina  to  demand  and  have  of  this  defendant  the  said  sum 
of  $500,  to  be  faithfully  appropriated  for  establishing  and 
maintaining  free  public  schools  in  the  proper  county  or 
counties  of  this  State,  under  section  5,  Art.  9  of  the  Consti- 
tution of  said  State. 


FEBRUARY  TERM,  1891.  25 

HODQB  V.  RAIUtOAD. 

"2.  That  it  appears  upon  the  face  of  said  complaint  that 
W.  T.  Hodge  is  not  the  proper  relator  of  the  plaintiff,  and 
that  this  action  cannot  be  maintained  by  the  State  of  North 
Carolina  upon  the  relation  of  said  W.  T.  Hodge." 

The  Court  sustained  the  demurrer  and  dismissed  the 
action.    The  relator,  having  excepted,  appealed  to  this  Court. 

In  this  Court  "the  County  Board  of  Education  for  the 
county  of  Wake"  moved  that  it  be  made  a  party  plaintiff. 

Messrs.  Arw.isUad  Jones  and  R.  0.  Burton,  Jr.,  for  Hodge. 

Messrs,  S.  G.  Ryan  and  J.  N.  Holding,  for  County  Commis- 
sioners. 

Messrs,  R,  H.  Battle,  T.  C.  Fuller,  A.  W,  Haywood,  George  V, 
throng,  F.  H.  Busbce,  John  Devereifx,  Jr.,  and  J.  W.  Hinsdale, 
for  defendant. 

Clark,  J.:  We  concur  in  the  conclusion  reached  l»y  the 
learned  Judge  who  tried  this  cause  below. 

The  statute  prescribing  the  penalty  sued  for  in  this  action 
{The  Code,  §  1960)  is  as  follows :  "Any  such  corporation  (rail- 
road) which  i-hall  neglect  to  make  the  report  as  prov  icled  in 
the  preceding  section  (1959)  shall  be  liable  to  a  penalty  of 
five  hundred  dollars,  to  be  sued  for  in  the  name  of  the  State 
of  North  Carolina  in  the  Superior  Court  of  Wake  County." 
The  Constitution,  Art.  9,  §5,  provides  that  "the  clear  pro- 
ceeds of  all  penalties  and  forfeitures,"  &c.,  shall  be  "faithfully 
appropriated  for  establishing  and  maintaining  free  public 
schools  "  It  is  immaterial  as  to  this  action  whether,  by  this 
clause  of  the  Constitution,  all  penalties  and  forfeitures  are 
appropriated  to  the  public  schools  without  power  in  the  Leg- 
islature to  give  the  penalty  in  any  case  to  "the  party  suing 
for  the  same,"  or  to  "the  party  aggrieved,"  or  whether  the 
true  construction  is  that  the  constitulional  provision  devotes 
to  the  school  fund  such  penalties?  and  forfeitures  only  as  by 
the  several  statutes  imposing  them  shall  accrue  to  the  State, 
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as  was  held  in  Katzeiisiein  v.  Railroad^  84  N.  C,  688,  and  we 
leave  that  question  open.  However  that  may  be,  the  penalty 
here,  in  any  event,  goes  to  the  State.  The  act  creating  it 
[The  Code,  §  1890,  sxvpra),  does  not  contemplate  that  any  pri- 
vate person  may  sue  for  and  recover  the  penalty.  The  act 
is  to  enforce  a  duty  in  which  the  public  generally  is  inter- 
ested, and  as  to  which  there  could  be,  properly,  no  "person 
aggrieved."  It  requires  the  penalty  "  to  be  sued  for  in  the 
name  of  the  State  of  North  Carolina  in  the  Superior  Court 
of  Wake  County."  This  is  a  clear  expression,  as  it  seems  to 
us,  of  the  legislative  intent  that  the  penalty  should  be  sued 
for  and  recovered  by  the  State.  If,  on  the  contrary,  it  had 
been  intended  to  give  the  penalty  to  any  person  who  would 
sue  therefor,  the  statute  would  either  have  so  stated  or  would 
have  imposed  the  penalty  without  further  provision.  In  the 
latter  case,  there  might  have  been  ground  for  the  plaintiff's 
contention  that,  by  virtue  of  The  Code,  §  1212,  he  is  entitled 
to  recover  it.  That  section  enacts  that,  when  the  act  impos- 
ing a  penalty  does  not  provide  "to  what  person  the  penalty 
is  given,  it  may  be  recovered  by  anyone  wlio  will  sue  for 
the  same,  and  for  his  own  use."  But  here  the  statute 
imposing  the  penalty  provides  for  its  recovery  by  the  State, 
and  the  Constitution  devotes  such  penalties  and  forfeitures 
to  the  school  fund. 

In  this  Court,  the  County  Board  of  Education  of  Wake 
asked  to  be  substituted  as  relator,  or  as  party  plaintiff,  under 
the  provisions  of  The  Code,  §965.  This  Court  has  power  to 
make  such  substitution  of  parties  in  proper  cases  {Grant  v 
Rogers,  94  N.  C,  755;  WUsoii  v.  Pearson,  102  N.  C,  290)» 
provided  the  opposite  party  is  put  to  no  disadvantage.  Jns- 
tic€8  of  Tyrrell  v.  Simmons,  3  Jones,  187;  Grant  v.  Rogers, 
supra.  The  amendment  cannot  be  allowed,  because  the  law 
confers  no  right  upon  the  County  Board  of  Education  of 
Wake  to  maintain  the  action.  That  right  is  vested  solely  in 
the  State,  and  it  has  not  asked  to  be  substituted  as  a  party. 
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The  demurrer  to  the  complaint  having  been  sustained, 
the  usual  course  is  to  dismiss  the  action,  unless  plaintiff 
asks  and  is  allowed  to  amend.  Neiherion  v.  Candler,  78  N.  C, 
88.  This  Was  not  the  case  here.  The  judgment  dismissing 
the  action  is  affirmed. 

Avery,  J.,  concurring:  I  concur  in  the  opinion  of  the 
Court,  but  I  do  not  wish  to  be  misunderstood  as  endorsing  the 
principle  laid  down  in  Kaizenstein  v.  Railroad,  84  N.  C,  688. 
Should  a  case  be  presented  involving  the  question,  whether 
the  whole  of  a  penalty  can  be  given  by  statute  to  an  informer, 
I  should  be  in  favor  of  overruling  the  doctrine  established 
in  that  case.  I  am  not  willing  to  concede  that  a  constitu- 
tional provision,  made  by  the  people  in  Convention  assem- 
bled, can  be  restricted  in  its  application  because  of  the  terms 
of  some  pre-existing  statute;  and,  if  the  point  should  be 
raised  in  future,  I  should  feel  it  my  duty  to  give  at  length 
my  reasons  for  withholding  my  assent  to  such  a  principle. 
For  the  present,  I  am  content  to  state  my  legal  conclusions. 

I  think  that  the  Legislature  may  give  one-half,  or  some 
other  proportion  deemed  reasonable,  as  a  reward  to  an 
informer,  and  the  residue  would  then  be  the  net  proceeds 
which  the  Constitution  devotes  to  the  school  fund  of  the 
counties.  I  think  that  the  net  proceeds  of  all  penalties  col- 
lected in  the  Courts  of  Justices  of  the  Peace,  Criminal  and 
Superior  Courts,  should  be  paid  over  to  the  treasurers  of  the 
counties,  to  constitute  a  part  of  their  school  fund,  while  the 
penalties  collected  under  town  ordinances  do  not  come  within 
the  constitutional  provision,  and  may  be  given  by  law  for 
the  support  of  a  city  or  town. 

Merrimon,  C.  J.,  concurring:  The  statute  {The  Code, 
§  1959)  requires  every  railroad  company  to  make  annual 
report  to  the  Governor  of  certain  matters  and  things  as 
therein  prescribed ;  and  it  further  provides  [The  Code,  §  1960), 
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that  "  Any  such  corporation  which  shall  neglect  to  make 
the  report  as  provided  in  the  preceding  section,  shall  be 
liable  to  a  penalty  of  five  hundred  dollars,  to  be  sued  for  in 
the  name  of  the  State  of  North  Carolina  in  the  Superior 
Court  of  Wake  County." 

The  relator  contends  that  the  penalty  tl»us  prescribed  is 
not  allowed  in  favor  of  any  particular  person,  or  to  be  devo- 
ted to  any  specified  purpose,  but  is  allowed  to  any  person 
who  shall  first  sue  for  the  same,  and,  therefore,  he  is  entitled 
to  maintain  this  action.  He  relies  upon  the  statute  {The 
Code,  §  1212),  which  prescribes  that  "  When  a  penalty  may 
be  imposed  by  any  law  passed,  or  hereafter  to  be  passed,  and 
it  shall  not  be  provided  to  what  person  the  penalty  is  given, 
it  may  be  recovered  by  anyone  who  will  sue  for  the  same, 
and  for  his  own  use." 

On  the  other  hand,  the  defendant  contends  that  such  p>en- 
alty  belongs  to  the  State,  to  be  devoted  to  the  support  of 
public  schools,  as  required  and  directed  by  the  Constitution 
(Art.  IX,  sec.  5),  which  provides  as  follows:  "  All  moneys, 
stocks,  bonds  and  other  property  belonging  to  a  county 
school  fund  ;  also  the  net  proceeds  from  the  sale  of  estrays; 
also  the  clear  proceeds  of  all  penalties  and  forfeitures,  and  of 
all  fines  collected  in  the  several  counties  for  any  breach  of 
the  penalty  or  military  laws  of  the  State;  and  all  moneys 
which  shall  be  paid  by  persons  as  an  equivalent  for  exemp- 
tion from  military  duty,  shall  belong  to  and  remain  in  the 
several  counties,  and  shall  be  faithfully  appropriated  for 
establishing  and  maintaining  free  public  schools  in  the  sev- 
eral counties  of  this  State:  Provided,  that  the  amount  col- 
lected in  each  county  shall  be  annually  reported  to  the 
Superintendent  of  Public  Instruction." 

It  is  to  be  observed  that  the  statute  {The  Code,  §  1960) 
above  recited,  does  not  simply  impose  the  penalty  as  therein 
provided;  it  provides  further,  that  it  is  "  to  be  sued  for  in 
the  name  of  the  State  of  North  Carolina  in  the  Superior 
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Court  of  Wake  County."  This  provision  is  peculiar  and 
unusual.  It  is  not  casual  and  meaningless;  on  the  contrary, 
it  is  intended  to  serve  an  important  public  purpose.  It  fairly 
implies  that  the  penalty,  being  intended  to  compel  the  per- 
formance of  a  duty  imposed  on  railroad  companies,  affecting 
the  State  itself  and  its  purposes,  and,  therefore,  public  in  its 
nature,  must  be  sued  for  in  the  name  of,  and  for  the  pur- 
poses of  the  State,  in  the  county  where  civil  actions  in  which 
the  Slate  is  solely  interested  are  ordinarily  brought  and 
prosecuted.  The  statute  is  to  be  treated  and  understood  as 
imposing  the  penalty  and  directing  an  action  to  be  brought 
in  the  name  of  and  for  the  State  by  its  proper  oflBcer  when 
a  railroad  company  shall  incur  such  penalty.  The  penalty 
is  prescribed  by  the  section  of  the  statute  next  after  that  pre- 
scribing important  duties  to  be  discharged  by  railroad  com- 
panies; and  as  to  the  action  to  recover  the  same,  the  lan- 
guage is  not  simply  permissive,  as  that  the  penalty  "  may  be 
sued  for,"  but  the  pertinent  words  employed  are  directory, 
in  a  sense  mandatory,  to- wit,  "to  be  sued  for,"  &c.  It  is  not 
contemplated  or  intended  that  a  private  person — any  per- 
son— who  will  sue  for  it,  may  have  the  pf  nalty.  If  it  had 
been  so  intended,  the  ttatute  would  simply  have  imposed 
the  penalty  without  further  provision,  and  the  general  statu- 
tory provision  {The  Code,  §  1213),  which  provides  that  "when 
any  penalty  shall  be  given  by  any  statute,  and  it  is  not  pre- 
scribed in  whose  name  suit  therefor  may  be  commenced,  the 
same  shall  be  brought  in  the  name  of  the  State,"  would  apply. 
If  the  statute  had  simply  prescribed  the  penalty,  omitting 
the  signiticant  words,  "  to  be  sued  for,"  &c.,  the  contention 
of  the  relator  might  have  force.  But  those  words,  the  pro- 
vision embodied  by  them,  cannot  be  treated  as  mere  sur- 
plusage, without  meaning;  they  are  reasonably  capable  of 
the  meaning  attributed  to  them  above,  and  thus  they  serve 
an  important  public  purpose.    It  must  be  taken  that  the 
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Legislature  intended  that  the  penalty  should  be  sued  for  in 
the  name  of  and  for  the  State. 

The  Court,  therefore,  properly  held  that  the  relator  could 
not  maiittain  this  action. 

It  is  further  to  be  observed  that  the  clause  of  the  Consti- 
tution above  recited  does  not  prescribe  f»enalties  and  for- 
feitures— it  has  reference  to  them  as  they  are  prescribed  by 
legislative  enactments.  Nor  does  that  clause  in  terras,  or  by 
necessary  implication,  purport  to  repeal  or  modify  all  such 
statutes  and  statutory  provisions  as  i)rescribe  them,  so  far  as 
to  require  that  such  penalties  and  forfeitures  shall  all  "  belong 
to  and  remain  in  the  several  counties,  and  shall  be  faithfuUj'' 
appropriated  for  establishing  and  maintaining  free  public 
schools  in  the  several  counties  of  this  State";  nor  does  this 
clause  declare  that  all  penalties  and  forfeitures  shall  accrue, 
belong  or  go,  in  whole  or  in  part,  to  the  several  counties, 
and  thus  clearly  express  the  purpose  to  modify  existing  per- 
tinent statutes  and  control  all  future  like  ones.  It  is  organic 
in  its  nature  and  {mrpose,  not  legislative;  it  does  not  intend 
to  enlarge,  abridge,  or  at  all  interfere  with  the  power  of  the 
Legislature  in  respect  to  penalties  and  forfeitures,  or  to  repeal 
or  modify  statutes — it  simph'  declares,  and  only  intends  to 
declare,  what  shall  constitute  the  fund  in  the  several  coun- 
ties of  the  State  **for  establishing  and  maintaining  free  public 
schools"  therein;  what  moneys,  stocks,  bonds  and  other 
property,  and  what  sources  of  revenue  in  and  of  the  several 
counties  that  belong  to  them,  must  and  shall  continually 
and  perpetually  constitute  the  fund  to  be  devoted  to  ihe 
purposes  specified.  Such  provision  embraces  all  such  pen- 
alties and  forfeitures,  and  only  such  as  by  law  accrue,  belong 
and  go  to  the  several  counties  and  the  count}'  school  funds, 
and  there  are  many  such.  The  words,  ''  Also  the  clear  pro- 
ceeds of  all  penalties  and  forf.  itures,"  of  the  clause  in  ques- 
tion, refer  to  and  embrace  ouly  such  as  by  some  statute  are 
given  to  the  county  or  the  county  school  fund. 
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The  whole  purpose  of  the  clause  in  question  is  to  establish 
and  provide  for  a  certain  permanent  fund  for  "  establishing 
and  maintaining  free  public  schools  in  the  several  counties," 
and  to  provide  such  fund  out  of  such  funds  and  resources  as 
by  law  belong,  or  may  belonu,  to  the  counties.  At  the  time 
this  clause  was  adopted  as  part  of  the  Constitution,  numer- 
ous statutes  prescribed  penalties  and  forfeitures,  giving  the 
same  to  counties  and  countv  school  funds,  while  numerous 
other  statutes  prescribed  and  jjave  the  like  to  divers  other 
classes  of  persons.  If  the  purpose  of  this  provision  had  been 
to  repeal  or  modify  such  statutes,  it  would  and  ought  to  have 
done  so  by  appropriate  reference  and  pertinent  word-^  of 
repeal  or  modification.  But  such  words  do  not  appear — 
simply  reference  is  made  to  "all  penalties  and  forfeitures" 
These  words,  taken  in  connection  with  other  words  preced- 
ing and  following  them,  and  the  purpose  of  the  clause  of 
which  they  are  part,  reasonably  imply  "all  penalties  and 
forfeitures"  given  to  the  county  and  the  county  school  fund 
by  the  statutes  prescribing  them. 

Moreover,  in  the  absence  of  express  words  or  necessary 
implication  in  some  way  arising  to  the  contrary,  and  in  view 
of  the  purposes  to  be  accomplished  by  penalties  and  forfeit- 
ures in  many  cases,  it  is  altogether  improbable  that  there 
was  any  intent  in  framing  the  Constitution  to  devote  all 
penalties  and  forfeitures  to  the  single  purpose  of  free  public 
schools.  To  so  devote  them  in  all  cases  would  defeat,  in 
large  measure,  the  ends  usually  sought  to  be  accomplished 
by  them  in  the  enforcement  of  statutes  and  the  rights  of 
individuals. 

In  Kafzenslein  v.  Railroad^  84  N.  C,  688,  this  Court  expressly 
held  that  the  penalty  sued  for  did  not  belong  or  go  to  the 
county  school  fund,  under  the  Constitution,  Art.  9,  §5  (the 
clause  now  under  consideration);  and  in  numerous  cases 
where  the  action  was  brought  by  a  party  suing  in  his  own 
name,  or  in  the  name  of  the  State  on  his  relation,  as  for  a 
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penalty  given  by  statute  to  him,  or  to  whomsoever  might  sue 
for  the  same,  this  Court  has  uniformly  given  effect  to  the 
statute,  thus,  in  effect,  interpreting  the  clause  of  the  Consti- 
tution in  question  as  I  have  done  here.  Branch  v.  Railroad^ 
77  N.  C,  347;  Keeter  v.  Railroad,  8G  N.  C,  34«;  Whikhead  v. 
Railroad,  87  N.  C,  255;  McGowan  v.  Railroad,  95  N.  C,  417; 
McGwigan  v.  Railroad,  95  N.  C,  428;  Williams  v.  Hodges,  101 
N.  C,  300;  Cole  v.  Lans,  104  N.  C,  t)51 ;  and  there  are  many 
other  like  casts. 

Then,  as  the  Legislature  may  give,  by  statute,  penalties 
and  forfeitures  to  persons  and  particular  purposes  as  in  its 
wisdom  it  may  deem  proper,  it  fairly  follows  that  counties 
and  county  school  funds  are  entitled  to  have  only  such  of 
them  as  are  given  to  them  by  statute,  and  that  the  interpre- 
tation I  have  given  the  clause  of  the  Constitution  under 
consideration  is  the  correct  one.  If  the  words  **all  penalties 
and  forfeitures,"  as  employed  in  this  clause,  are  to  be  limited 
at  all  (and  I  have  shown  they  must  be),  then  it  is  difficult  to 
see  how  they  can  apply  to  and  embrace  any  such  penalties 
.  and  forfeitures  given  by  statute,  otherwise  than  to  counties 
and  county  school  funds.  How,  at  what  point  and  by  what 
authority  can  the  Courts  find  or  lay  down  a  line  of  demarka- 
tion  in  the  face  of  express  statutory  enactments?  Tliere  is 
no  classification  of  the  penalties  and  forfeitures  referred  to 
in  or  embraced  by  the  clause.  It  must  be  construed  to 
embrace  all  penalties  in  the  most  comprehensive  sense,  or 
only  all  given  to  counties  by  statute. 

The  Constitution  of  the  State  of  Missouri  contained  a 
clause  (Art.  11,  §8)  altogether  in  substance  and  very  much 
in  terms  like  that  of  this  State  in  question,  and  the  question 
whether,  under  it,  oil  penalties  belonged  and  went  to  the 
county  scl.ool  fund  was  directly  presented  to  the  Supreme 
Court  of  that  State  for  its  decision  in  Bennett  v.  Railroad,  68 
Mo.,  434,  and  that  Court  decided  that  the  Legislature  had 
power  to  prescribe  to  whom  or  to  what  purpose  penalties 
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should  go  or  be  devoted,  and  hence,  that  the  penalty  sued 
for  in  that  case  did  not  belong  or  go  to  the  county  school 
fund  by  virtue  of  the  constitutional  provision,  thus  adopting 
the  interpretation  I  have  adopted  as  the  true  one  in  this 
case.  The  case  just  cited  was  afterwards  cited  and  approved 
in  Spdhnan  v.  Railroad,  71  Mo.,  434,  and  several  other  cases. 
Thus  my  view  is  fully  sustained  by  a  Supreme  Court  of  great 
respectability,  as  well  as  by  reason  and  principle. 

I  may  add  that  the  legislative  interpretation  of  the  clause 
in  question,  in  numerous  enactments,  is  not  to  be  ignored  or 
treated  lightly.  Indeed,  such  enactments  are  presumed  to 
be  consistent  with  and  warranted  by  the  Constitution,  but 
not  conclusively  so.  The  Courts,  however,  will  be  slow  to 
declare  and  adjudge  the  contrary  ;  they  will  not  do  so,  unless 
the  inconsistency  is  clear  and  plain.  The  Legislature,  at 
every  one  of  its  sessions  since  the  adoption  of  the  Constitu- 
tion, has  passed  numerous  statutes  prescribing  penalties  and 
forfeitures,  giving  the  Fame  to  parties  and  purposes  other 
than  counties  and  county  school  funds,  and  it  seems  never  to 
have  questioned  or  doubted  its  power  and  authority  to  do  so. 

I  am,  therefore,  of  opinion  that  neither  any  county  nor 
any  t-chool  fund  is  entitled  to  the  penalty  sued  for  in  this 
action,  notwithstanding  the  relator  is  not  entitled  to  the 
same. 

"  The  County  Board  of  Education  for  the  County  of  Wake'^ 
moved  in  this  Court  that  it  be  made  a  party  plaintiff.  The 
motion  cannot  be  allowed.  It  does  not  appear  that  that 
Board  has  anv  interest  in  the  action.  If  it  be  taken  that  it 
represents  the  county  named  and  the  school  fund  thereof, 
for  I  he  reasons  already  stated,  it  has  no  interest  in  the  pen- 
altv  sued  for.  But  if  it  had  such  interest  as  it  claims,  and 
this  Court  has  power  to  allow  its  motion,  it  would  be  unjust 
to  do  so,  and  thus  render  the  judgment  appealed  from  erro- 
neous, when,  otherwise,  it  would  not  be  so.  If  that  Board 
had  any  interest  in  the  action  that  entitled  it  to  be  made  a 
108—3 
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party  thereto,  it  should  have  moved  in  apt  time  in  the  Court 
below  to  be  made  such.  No  reason  is  shown  why  it  failed 
to  do  so.  In  such  case,  this  Court  will  not  allow  the  motion. 
Justices  of  Tyrrell  v.  Slmmohs,  3  Jones,  187  ;  Wilcox  v.  Haw- 
kins, 3  Hawks,  84 ;  Allen  v.  Jackson y  86  N.  C,  321 ;  Orarit  v. 
Rogers,  94  N.  C,  755. 

It  is  suggested  that  the  Stale  is  entitled  to  the  penalty  sued 
for,  that  the  relator  should  be  treated  as  merelv  an  unnec- 
essary  and  improper  party,  and  that  the  SUite  should  be 
allowed  to  further  prosecute  the  action  for  its  own  benefit. 
But  the  State  does  not  ask  to  be  allowed  to  do  this.  There 
may  be  reasons  why  it  ought  not,  and  would  not,  bring  and 
prosecute  an  action  for  such  purpose.  Beside**,  this  action 
was  not  brought  by  or  for  the  State.  The  relator  br<iught  it 
in  the  name  of  the  State,  as  he  insisted  he  had  the  right  to  do, 
for  his  own  benefit,  and  on  his  own  account.  This  appears 
from  the  record.  The  com{>laint  is  framed  and  contains 
pertinent  allegations  for  this  purpose.  The  action  is  that  of 
the  relator,  and  must  be  so  treated.  State  v.  Mangum,  Phil., 
177. 

JPer  Curiam,  .  Affirmed. 


FAULCON  BROWNE  v.  THE  RALEIGH  AND  GASTON  RAILROAD 

eOMPANY. 

Common  Carrier — Passengers — Railroads — Reasonable  Regula- 
tions— Evidence — Burden  of  Proof — Negligence, 

1.  A  rule  of  a  railroad  company  that  passengers  desiring  to  travel  in  a 

coach  attached  to  a  freight  train  shaU  enter  the  car  at  a  point 
other  than  the  station  or  place  where  persons  traveUng  in  the 
ordinary  passenger  trains  are  received  is  not  an  unreasonable 
regulation,  provided  the  way  by  which  the  passenger  is  required 
to  pass  from  the  place  tickets  are  furnished  to  the  point  of  embark- 
ing is  kept  in  proper  condition. 

2.  The  general  rule  is,  that  passengers  who  are  injured  while  getting  on 

or  off  moving  trains  cannot  recover  for  such  injuries. 


FEBRUARY  TERM,  1891.  35 

Browne  v.  Railroad. 

8.  The  act  of  getting  on  or  off  a  moving  train  is  evidence  of  contributory 
negligence,  and  impoees  upon  one  who  is  injured  in  doing  so  the 
burden  of  proving  that  the  peculiar  circumstances  of  the  case  jus- 
tified him  in  such  course. 

4.  A  common  carrier  of  passengers  is  under  no  obligation  to  delay  the 
departure  of  its  trains,  or  to  look  after  the  safety  of  persons  who 
attempt  Co  enter  them,  when  they  have  been  stopped  long  enough 
to  allow  passengers  to  embark  and  disembark;  but  it  may  be  liable 
for  injuries  incurred  by  one  who,  by  the  invitation  or  command 
of  persons  in  charge  of  the  trains,  attempts  to  get  on  or  off  while 
the  cars  are  in  motion. 

This  was  a  civil  action,  brought  to  recover  damages  for 
an  injury  received  while  getting  on  defendant's  train,  tried 
at  i?eptember  Term,  1890,  of  the  Superior  Court  of  Warren 
County,  before  Whitaker,  J. 

The  plaintiff  testified  thht  he  was  at  Macon  depot  on  or 
about  the  25th  of  November,  1889,  and  purchased  a  ticket 
from  Macon  to  Vaughan  from  Rodwell,  agent  of  the  defend- 
ant. "In  a  few  minutes  the  local  freight  came  to  Macon. 
Rodwell  asked  me  if  I  was  going  off  on  that  train,  and  I 
told  him  I  was.  He  said  to  me  that  I  had  better  get  on; 
that  the  train  would  leave  pretty  soon.  I  asked  Rodwell  if 
it  was  not  the  duty  of  the  company  to  pull  the  passenger 
coach  to  the  platform  The  conductor  (Lassiter)  said  if  I 
rode  on  that  train  at  all  I  would  have  to  go  where  the  pas- 
senger coach  was  then  standing  and  get  on,  or  I  would  be 
left.  Then  the  conductor  went  to  the  passenger  coach  and 
waved  his  engineer  to  go  ahead.  When  I  reached  the  coach 
it  was  slowly  moving.  After  stepping  on  the  coach  and 
having  a  good  footing,  the  sudden  jerk  of  the  train,  with 
the  weight  of  a  valise  in  my  right  han«l,  threw  me  off  my 
balance  and  caused  my  injury.  I  struck  my  leg  against 
some  part  of  the  car  step.  The  jerk  of  the  train  was  caused 
by  the  engineer's  putting  on  steam.  I  was  incapacitated 
from  mv  business  for  about  five  months.  The  coach  was 
barely  moving.     I  di<lnH  think  there  was  any  danger.     I 
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knew  that  if  a  man  jumped  on  a  moving  train  it  was  at  the 
risk  of  his  life." 

Robert  Fisher,  a  witness  for  the  plaintiff,  testified :  "  I  was 
at  Macon  depot  on  the  day  the  injury  occurred.  I  saw  the 
conductor,  agent  and  plaintiff,  and  heard  conversation 
between  depot  agent  and  plaintiff.  Rodwell,  the  agent,  said 
to  plaintiff,  *Are  you  going  down  on  this  train?*  Plaintiff 
said,  *  Yes.'  Rodwell  said,  *  You  had  better  be  getting  on, 
as  it  is  going  away.*  Plaintiff  said  to  agent  Rodwell,  that 
he  thought  that  it  was  the  duty  of  the  company  to  pull  the 
passenger  coach  up  to  the  depot;  that  he  did  not  feel  dis- 
posed to  walk  fifty  or  a  hundred  yards  to  get  on  the  coach 
in  the  mud.  The  conductor  being  present,  said  to  the  plain- 
tiff, *If  you  are  going  on  this  train  you  had  better  go  ahead 
and  get  on.  We  are  going  away.*  Plaintiff  started  up  the 
track  to  the  coach,  and  when  he  was  in  two  or  three  cars  of 
the  passenger  coach  the  conductor  waved  the  engineer  ahead, 
and  signaled  him  to  go  away.  The  conductor  got  on  the 
train  while  it  was  moving.  When  the  plaintiff  got  on  the 
passenger  coach  the  train  had  moved  the  length  of  two  or 
three  cars.  The  conductor  got  on  the  rear  end  of  the  coach, 
and  he  was  not  hurt.  I  saw  the  plaintiff  at  the  time  he 
stepped  on  the  coach.  The  engine  at  this  time  gave  a  sud- 
den jerk  and  increased  its  speed.  I  saw  plaintiff  get  on  the 
train,  and  the  train  go  to  the  next  station.  The  passenger 
coach  was  seventy-five  or  one  hundred  yards  from  the  pas- 
senger station.** 

John  Harris,  a  witness  for  the  plaintiff,  testified :  "I  was 
at  Macon  the  day  of  the  occurrence.  Saw  the  conductor  and 
the  agent  of  the  defendant  company.  Plaintiff  told  the  con- 
ductor he  wanted  to  go  to  Vaughan  station  on  the  freight. 
The  conductor  told  the  plaintiff  that  he  was  a  little  behind, 
and  to  go  back  and  get  on  the  coach.  Plaintiff  made  for 
the  coach.  I  did  not  see  him  get  on  the  coach.  The  passen- 
ger coach  was  fifty  or  sixty  yards  from  the  passenger  plat- 
form.    It  was  a  long  train,  the  local  freight.** 
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It  was  admitted  that  the  train  was  a  mixed  one,  with  pas- 
senger coach  attached. 

Fred.  Yancey,  a  witness  for  the  plaintiff,  testified:  "  I  was 
at  Macon  depot  the  time  plaintiff  was  injured.  I  saw  the 
plaintiff  there,  and  heard  the  conductor  tell  the  plaintiff  if 
he  was  going  it  was  time  he  was  getting  on  the  car.  The 
plaintiff  asked  if  the  passenger  coach  was  coming  any  nearer. 
The  conductor  told  him  no.  The  plaintiff  went  toward  the 
passenger  coach,  but  I  did  not  see  him  get  on.  He  had 
gotten  within  two  or  three  car  lengths  of  the  passenger  coach 
when  the  train  began  to  move." 

This  was  all  the  evidence  for  the  plaintiff  as  to  the  manner 
in  which  the  accident  occurred. 

J.  W.  Lassiter,  a  witness  for  the  defendant,  testified:  "I 
am  a  conductor  of  the  defendant.  On  November  25th  last, 
I  was  a  conductor  on  the  local  freight  train,  which  has  a 
passenger  coach  attached.  The  passenger  coach  on  the 
freight  train  is  in  the  rear  of  the  train.  It  does  not  stop  at 
the  passenger  platform,  as  this  would  take  four  or  five  min- 
utes at  each  depot,  and  there  are  nineteen  depots  on  the 
road.  I  recollect  the  day  on  which  the  plaintiff  claims  to 
have  been  injured.  The  passenger  coach  was  seven  or  eight 
car  lengths  from  the  platform.  The  train  stopped  at  Macon 
that  day  not  less  than  fifteen  minutes.  Just  as  soon  as  we 
load  and  unload  the  train,  we  leave  just  as  soon  as  possi- 
ble, so  as  to  make  the  schedule.  It  is  a  hard  schedule  to 
make.  I  did  not  swear  at  or  use  bad  language  to  the  plain- 
tiff. When  I  hallooed  *  all  right'  to  the  hands,  my  attention 
was  called  to  the  fact  that  a  passenger  was  to  go.  The  hands 
signaled  the  engineer  ahead.  I  said  to  the  passenger  that 
we  had  been  there  fifteen  minutes;  time  enough  to  get 
aboard  the  train.  He  got  up.  I  do  not  remember  any  other 
conversation  with  the  passenger.  I  got  on  the  front  end  of 
the  car,  the  plaintiff  on  the  rear  end.  The  plaintiff  was  at 
the  freight  platform  when  I  saw  him.  He  said  nothing  to 
me  of  being  injured.     I  told  the  plaintiff  that  I  would  not 
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stop  any  more  after  starting.  When  I  got  on  the  train  I 
felt  no  jerk  more  than  common.  I  think  that  I  can  state 
positively  the  train  did  not  jerk.  To  the  best  of  my  recol- 
lection it  did  not.  I  never  saw  posted  any  rule  that  passen- 
ger coach  on  the  local  freight  would  not  stop  at  the  passenger 
platform." 

John  E.  Rodwell  testified:  '*I  am  agent  of  the  defendant 
at  Macon.  The  passenger  coach  on  the  local  freight  train 
stops  at  no  particular  place.  It  does  not  pull  up  to  the  pas- 
senger platform  for  passengers  to  get  on.  I  have  sold  tickets 
to  the  plaintiff  to  go  as  a  passenger  on  the  local  freight  train 
before  the  accident.  I  remember  the  day  the  plaintifi^  claims 
to  have  been  injured.  The  train  came  there  a  little  late,  and 
after  loading  the  train,  which  took  some  fifteen  minutes, 
plaintiff  said  that  he  wanted  to  go  on  that  train.  The  con- 
ductor said  to  plaintifi^  that  if  he  wanted  to  go  on  that  train 
he  had  better  get  on.  The  passage-way  between  the  point 
where  plaintiff  was  and  the  passenger  coach  was  in  good 
condition.  There  were  no  obstructions  in  the  way.  I  have 
frequently,  prior  to  the  time  of  the  alleged  accident,  sold 
tickets  to  the  plaintiff  to  travel  on  the  local  freight  train. 
On  these  occasions  I  cannot  state  positively  that  the  passen- 
ger coach  did  not  pull  up  to  the  passenger  platform." 

J.  L.  Coleman,  a  witness  for  the  defendant,  testified:  "I 
remember  the  time  that  plaintiff  says  that  he  was  hurt.  I 
saw  the  plaintiff  get  on  the  train.  It  was  moving  as  fast  as 
an  ordinary  man  would  run.  I  did  not  see  Robert  Fisher 
there.  Plaintiff  apparently  got  on  the  train  very  well.  I 
did  not  see  him  stumble.  When  plaintiff  got  on  the  train 
it  was  going  at  a  right  good  rate  of  speed.  He  had  his  valise 
in  his  hand." 

The  following  prayers  for  instructions  were,  among  others, 
submitted  by  defendant: 

"That  there  is  no  evidence  of  negligence,  and  the  jury 
will  answer  the  first  issue  *  No.' "  This  was  refused,  and  the 
defendant  excepted,  and  assigned*  the  refusal  as  error. 
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"That  upon  the  whole  evidence  the  plaintiff  has  contrib- 
uted, by  his  negligence,  to  the  injury,  and  the  jury  will 
answer  the  second  question  *  Yes.' "  This  was  refused,  and 
the  defendant  excepted,  and  assigned  such  refusal  as  error. 

"That  if  the  jury  believe  from  the  evidence  that  the 
plaintiff  was  under  the  influence  of  liquor  when  the  accident 
occurred,  and,  for  that  reason,  was  not  as  well  able  to  provide 
for  his  safety,  and  that  the  accident  would  not  have  occurred 
had  the  plaintiff  been  entirely  sober,  then  he  has  contributed 
to  the  injury,  and  the  jury  will  answer  the  second  issue 
'  Yes.' "  This  was  not  given  in  this  form,  and,  as  the  defend- 
ant contends,  not  in  substance,  and  the  defendant  excepted, 
and  assigned  the  same  as  error. 

"That  even  if  it  had  been  the  duty  of  the  defendant  to 
stop  its  trains  at  the  |)latform,  and  although  the  jury  should 
find  that  it  failed  in  that  duty,  yet  the  plaintiff  was  not  jus- 
tified in  attempting  to  board  the  moving  train,  but  he  should 
have  remained  at  the  station ;  that,  by  attempting  t<»  board 
the  moving  train,  the  plaintiff  took  all  the  risk  of  injury, 
and  cannot  recover  in  this  action."  This  was  refused,  and 
the  defendant  excepted,  and  assigned  the  same  as  error. 

"That  if  the  jury  shall  believe  that  the  cars  of  the  defend- 
ant stopped  at  the  station  long  enough  for  the  plaintiff  to 
have  gotten  on  board  while  they  were  stationary,  and  that 
the  passage-way  from  the  depot  building  to  the  car  was  open 
and  safe,  and  that,  instead  of  getting  on  the  car,  the  plaintiff 
loitered  around  the  station  until  the  cars  were  in  motion, 
and  then  attempted  to  get  on  them  while  the  train  was  going 
as  fast  or  faster  than  a  man  could  walk,  then  he  has  con- 
tributed to  his  injury,  and  the  jury  will  answer  the  second 
issue  *Yes.'"  This  was  not  given  in  this  form,  and  the 
defendant  excepted,  because  it  contends  that  it  was  not  sub- 
stantially given,  and  assigns  the  same  as  error. 

"  That  while  getting  on  a  moving  train  is  not  negligent 
under  all  circumstances,  yet  the  plaintiff  must  show  that, 
under  th6  circumstances,  it  did  not  appear  dangerous,  and 
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must  also  show  some  good  reason  for  doing  so,  and  for  not 
getting  on  the  train  while  it  was  stationary."  This  was 
refused,  and  the  defendant  excepted,  and  assigned  the  same 
as  error. 

"That  there  is  no  evidence  in  this  case  of  such  facts  and 
circumstances  as  would  warrant  the  plaintiff  in  getting  on 
the  moving  train."  This  was  refused,  and  the  defendant 
excepted,  and  assigned  such  refusal  as  error. 

In  lieu  of  the  charge  asked,  the  Judge  instructed  the  jury 
as  follows: 

"If  you  should  find  from  the  evidence  that  the  conductor 
of  this  train  was  told  by  the  plaintiff  that  he  wished  to  go 
on  that  train,  and  that,  upon  being  so  told  by  the  plaintiff, 
he  (the  conductor)  told  him  to  go  and  get  upon  the  f)assenger 
coach;  that  thereupon  the  plaintiff  proceeded  to  do  as 
directed,  but  before  he  could  get  to  and  on  the  coach  the 
conductor  signaled  the  engineer  to  go  ahead,  and  the  train 
was  thus  put  in  motion  before  the  plaintiff  could  get  on  the 
coach,  an«i  the  plaintiff  was  injured  in  the  attempt  to  get  on, 
then  the  defendant  would  be  guilty  of  negligence  "  To  this 
charge  the  defendant  excepted,  and  assigned  the  same  for 
error.  "It  was  the  duty  of  the  defendant  to  stop  its  train 
at  the  depot  a  sufficient  time  to  enable  passengers  to  get  on 
its  passenger  coach,  but  if  the  defendant's  (rain  had  already 
been  at  the  depot  a  sufficient  time  for  this  purpose,  it  was 
not  under  any  legal  obligation  to  remain  any  longer  for  this 
purpose,  although  passengers  might  arrive  and  give  notice 
of  an  intention  to  get  on  board. 

"If  you  should  find  that  the  defendant's  train,  having 
been  at  Macon  depot  a  sufficient  time  to  take  on  passengers, 
upon  the  plaintiff's  notifying  the  conductor  that  he  desired 
to  take  passage  on  this  train,  the  conductor  told  him  that  he 
would  not  delay  or  stoj)  the  train,  and  thereupon  gave  the 
signal  for  the  train  to  move,  then,  nothing  else  appearing, 
the  defendant  would  not  be  guilty  of  negligence. 
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"If  you  should  find  from  the  evidence  that  the  plaintiflF 
got  on  the  coach  under  the  directions  of  the  conductor,  and, 
after  getting  on  the  platform  of  the  coach,  was  injured  by  a 
sudden  and  unusual  jerking,  then  the  defendant  would  be 
guilty  of  negligence."  To  this  charge  the  defendant  excepted, 
and  assigned  the  same  as  error. 

"  If  you  find  from  the  evidence  that  the  conductor  directed 
the  plaintiff'  to  get  on  the  moving  train,  then,  if  the  phiintiff 
was  injured  in  obeying  such  instruction,  then  the  defendant 
was  guilty  of  negligence."  To  this  instruction  the  defendant 
excepted,  and  assigned  the  same  as  error. 

*If  the  jury  should  find  that  the  plaintiff^  was  injured 
while  attempting  to  get  on  a  moving  train,  the  plaintiff  is 
guilty  of  contributory  negligence,  unless  the  jury  shall  find 
that  the  conductor  of  the  defendant  directed  him  to  do  so,  or 
unless  they  shall  find  that  there  was  no  such  apparent  dan- 
ger as  would  prevent  a  pruden'  and  sensible  man  from  so 
attempting  to  get  on."  To  the  qualifications  of  this  charge 
the  defendant  excepted,  and  assigned  the  same  as  error. 

There  was  a  verdict  for  the  plaintiff,  and  the  defendant 
appealed. 

Mr.  W.  R.  Henry,  for  plaintiff 

Messrs  J,  B.  Batchelor  and  John  Deverevx,  Jr.,  for  defendant. 

Avery,  J.,  after  stating  the  fjicts:  At  the  request  of  the 
defendant,  the  Ci'Urt  instructed  the  jury  that  the  failure  and 
refusal  of  the  conductor  to  cause  its  passenger  coach  attached 
to  its  freight  train  to  be  drawn  up  to  a  point  o[)posite  the 
passenger  platform,  was  not  negligence.  The  plaintiff  did 
not  except,  and  it  is  insisted  that  the  question  whether  it 
was  a  reasonable  regulation  to  require  passengers  to  get  on 
board  the  train  at  a  point  j-o  remote  from  the  {)lace  used  for 
passenger  trains  is  now  so  far  eliminated  in  the  discussion 
of  the  defendant's  appeal  that  it  cannot  be  considered  even 
in  determining  whether,  on  the  one  hand  there  was,  as 
insisted  by  the  defendant,  no  evidence  of  negligence  on  tlie 
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part  of  its  agents  or  servants,  or  whether,  on  the  other,  there 
was  undisputed  testimony  showing  that  the  proximate  cause 
of  the  plaintiff's  injury  was  his  own  contributory  negligence. 
This  case  must  be  distinguished  from  Rose  v.  Railroad  (106 
N.  C,  168)  and  Pickens  v.  Railroad  (104  N.  C,  312),  because 
the  defendant  company  relies,  among  others,  upon  two 
exceptions,  the  consideration  of  either  of  which  necessarily 
involves  a  review  of  all  of  the  evidence  tending  to  show  neg- 
ligence on  the  part  of  the  defendant  compaiy.  We  cannot 
determine  whether  there  was  an>  evidence  of  negligence  on 
the  part  of  the  defendant  and  eliminate  from  the  discus- 
sion the  question  whether,  in  the  exercise  of  ordinary  care, 
the  passenger  coach  should  have  been  drawn  up  to  the  plat- 
form, because  the  plaintiff  contends  that  the  CJourt  should 
have  instructed  the  jury  that  the  defendant  was  negligent  in 
failing  to  give  passengers  an  opportunity  to  get  on  at  the 
platform.  In  passing  upon  the  other  exception  also,  it  is 
insisted  for  the  plaintiff  that,  though  it  may  have  appeared 
that  he  was  negligent  in  waiting  till  the  train  was  in  motion 
before  attempting  to  get  on  it,  still  the  injury  would  have 
been  avoided  if  the  passenger  c  ach  had  been  stopped  at  the 
station.  Deans  v.  Railroad^  107  N.  C,  686.  In  both  of  the 
cases  mentioned,  the  exceptions  considered  were  addressed 
to  questions  growing  out  of  particular  portions  of  the  testi- 
mony— not  to  the  whole  of  it — and  raised  only  the  point 
whether  there  was  undue  force  used  in  expelling  a  passenger. 
It  was  not  an  unreasonable  regulation  of  the  company  to 
require  passengers  to  be  received  upon  a  coach  attached  to  a 
freight  train  at  some  point  other  than  the  station  or  plat- 
form from  which  they  usually  enter  its  passenger  cars,  con- 
stituting a  part  of  its  passenger  trains,  but  the  space  or  route 
ordinarily  traversed  from  the  oflBce  where  the  ticket  is  pro- 
cured to  the  place  appointed  for  embarking  should  be  kept 
in  safe  condition  for  transit,  and  passengers  have  a  right  to 
act  upon  the  presumption  that  such  way  may  be  traversed 
without  danger  due  to  its  defects.     2  Wood  R.  L.,  p.  1128 
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{§  305);  Hurlhuri  v.  Railroad,  40  N.  Y.,  145;  Green  v.  Erie 
K  Co.,  11  Hun.  (N.  Y.),  333. 

Our  statute  {The  Code,  §  1963)  is,  in  so  far  as  it  aflfects  this 
question,  an  affirmance  of  the  general  principle,  as  it  requires 
railroad  companies  to  run  their  trains  of  cars  for  the  trans- 
portation of  passengers  and  property  at  regular  times,  to  be 
fixed  by  public  notice,  and  carry  such  passengers  as  shall  be 
offered  "  within  a  reasonable  time"  at  "  the  place  of  starting,  the 
junctions  of  other  roads,  and  the  usual  stopping  places  established 
for  receiving  and  discharging  way  passengers  and  freights  for  that 
train"  In  the  plainest  terms  the  law  recognizes  the  right  of 
the  companies  to  determine  their  places  of  receiving  and 
discharging  passengers  for  each  train,  subject  only  to  the 
proviso  attached  by  law  to  which  we  have  adverted.  If  the 
plaintiff's  injury  was  not  caused  by  the  failure  of  the  defend- 
ant to  use  ordinary  care  in  looking  after  the  condition  of  the 
way  from  the  ticket  office  to  the  cars,  it  incurred  no  liability 
by  refusing  to  receive  the  plaintiff  at  the  platform. 

The  general  rule  is  that  passengers  who  are  injured  while 
attempting  to  get  on  or  off  a  moving  train,  cannot  recover 
for  the  injury.  Phillips  v.  Railroad  Co,,  49  N.  Y.,  177;  2 
Beach  L.  R.,  §  987.  But  of  course  this,  like  all  other  general 
rules,  is  subject  to  some  exceptions  Where  a  train  is  stopped 
at  a  station,  and,  after  passengers  are  told  to  go  aboard, 
it  is  suddenly  started  before  they  have  had  time  to  do  so, 
and  when,  without  unreasonable  delay,  they  are  trying  to 
get  upon  it,  if  a  passenger  who  is  in  the  act  of  getting  upon 
the  platform  is  injured  by  the  sudden  jerk  of  starting  with- 
out a  signal,  the  Court  may  submit  the  question  of  negli- 
gence to  the  jury,  but  the  company  is  under  no  obligation 
to  delay  the  departure  of  the  train  beyond  the  usual  time 
because  a  passenger  has  purposely  or  negligently  deferred 
getting  on  it  till  the  last  moment,  though  he  has  had  abun- 
dant time  to  do  so  while  it  was  standing  still.  Thompson 
on  Cor.  and  Par.,  p.  225,  §  16. 
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In  running  its  trains,  the  officers  of  a  company  ought 
always  to  be  mindful  of  the  fact  that  in  order  to  insure  the 
safety  and  subserve  the  interests  of  its  patrons  and  accom- 
plish the  ends  for  which  it  was  created,  the  corporation  must 
move  its  trains,  as  far  as  possible,  regularly  and  systemati- 
cally. Hence,  the  statute  which  we  have  already  cited 
affirms  another  common  law  principle  in  limiting  the  obli- 
gation to  receive  passengers  to  those  who  are  offered  or  offer 
themselves  within  reasonable  time. 

The  company  would,  in  any  event,  be  liable  for  an  injury 
wantonly  or  purposely  inflicted  by  its  officers.  If  the  con- 
ductor saw  the  plaintiff  approaching  the  train  at  his  sugges- 
tion or  invitation,  and  purposely  gave  the  signal  to  move 
when  he  was  in  the  act  of  ascending  the  steps  (»f  the  plat- 
form, the  company  was  liable  for  any  injury  sustained  by 
the  latter.  But  when  the  train  had  been  stopped  for  the 
usual  time,  unless  the  number  of  passengers  who  debarked 
or  embarked  at  the  station  was  so  great  as  to  require  a  longer 
stop  in  order  to  insure  the  safety  of  its  patrons,  the  conductor, 
though  he  had  told  a  dilatory  passenger  that  he  must  not 
get  on  at  a  certain  point,  whs  not  bound,  in  order  to  relieve 
the  company  of  liiibility,  to  look  after  his  movements  and 
refrain  from  giving  the  signal  to  the  engineer  lo  move  until 
assured  that  he  was  seated  on  board  the  train. 

We  think  that  there  was  error  in  the  failure  of  the  Court, 
in  respottvSe  to  the  request  of  the  defendant,  to  present  clearly 
to  the  jury  the  well  established  principle  that,  after  holding 
the  train  long  enough  to  disembark  and  receive  passengers, 
the  conductor  was  not  bound  to  look  to  the  safety  of  the 
plaintiff  (though  he  may  have  told  him  he  ought  to  get  on) 
and  to  delay  giving  the  signal  till  he  saw  the  plaintiff  enter 
the  coach. 

The  company  would  have  been  liable,  unquestionably,  if 
the  invitation  of  the  conductor  to  get  on  the  train  had  been 
extended  when  the  train  was  already  in  motion  instead  of 
before  giving  the  signal  to  leave  at  the  usual  time.     It  is 
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equally  clear  that  the  jury  might  have  been  misled  by  the 
statement  of  the  law  in  reference  to  contributory  negligence 
by  the  Court.  The  Judge  should  have  told  them,  as  requested, 
that  the  fact  of  getting  on  a  moving  train  was,  as  a  general 
rule,  evidence  of  contributory  negligence,  and  that  proposi- 
tion should  have  been  stated  without  qualification  other  than 
such  as  was  manifestly  suggested  by  and  applicable  to  the 
evidence  in  the  case  at  bar.  2  Beach  R.  L.,  §  987 ;  2  Wood's 
R.  K,  1154;  Wharton  on  Neg,  §369.  From  the  plaintiff's 
own  testimony  it  appears  that  he  was  first  warned  by  Rod- 
well,  the  defendant's  agent,  to  get  on  the  train,  and  notified 
that  it  would  leave  soon,  but,  instead  of  acting  on  the  sug- 
gestion of  the  agent,  he  manifested  a  disposition  to  stand 
upon  his  supposed  legal  rights.  The  conductor  (Lassiter) 
then  said,  according  to  plaintiff's  own  statement,  that  if  he 
"  rode  on  that  train,  he  would  have  to  go  where  the  passenger 
coach  was  then  standivg."  This  language  could  not  be  fairly 
construed  as  a  command  to  get  on  the  train,  but  it  was  sim- 
ply a  warning  that  he  must  comply  with  the  regulation  "if 
he  rode  on  that  train."  The  plaintiff  was  prima  facie  neg- 
ligent in  getting  upon  a  moving  train,  and,  in  order  to 
relieve  himself  of  the  c  nus  placed  upon  him,  ought  to  have 
shown  either  that  he  went  in  obedience  to  an  unequivocal 
invitation  or  command  not  to  get  upon  a  train  standing  still, 
but  already  in  motion,  and  in  obeying  the  order  or  accepting 
the  invitation  he  did  not  expose  himself  to  manifest  danger, 
or  that  the  conductor  did  not  stop  at  the  station  a  suflBcient 
time  to  allow  passengers  to  get  on  and  off.  Wharton  on 
N^g.,  §369.  After  admitting  that  he  got  upon  a  moving 
train,  the  burden  was  upon  the  plaintiff  to  bring  himself 
under  some  exception  to  the  general  rule  that  such  conduct 
is  contributory  negligence  and  will  be  deemed  the  proximate 
cause  of  any  injury  received  in  doing  so.  Malcom  v.  Rail- 
road, 106  N.  C,  63;  2  Wood's  R.  L.,  p.  1126,  §305;  2  Beach 
R.  L.,  «ipra;  Chambers  v.  Railroad,  91  N.  C,  471;  Smith  v. 
Railroad,  99  N.  C,  241. 
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Upon  the  plaintiff's  own  testimony,  or  upon  a  review  of 
the  whole  testimony,  there  is  no  such  evidence  of  a  command 
as  to  warrant  the  charge  given  by  the  Court  or  to  go  to  the 
jury  as  tending  to  show  that  the  injury  was  not  caused  by 
the  plaintiff's  own  negligence  in  getting  upon  the  train 
while  in  motion.  There  is  no  testimony  tending  to  show 
that,  by  the  exercise  of  ordinary  care,  the  defendant  could 
have  prevented  or  avoided  the  injury. 

If  it  were  necessary,  we  mi^^ht  rest  our  ruling  upon  the 
additional  ground  that  the  instruction  given  to  the  jury  in 
reference  to  the  question  whether  the  plaintiff's  injury  was 
proximately  caused  by  intoxication  and  consequent  inability 
to  get  upon  the  car  with  his  valise  in  hand  was  not  fully 
responsive  to  the  request  of  defendant.  But  it  is  unneces- 
sary to  discuss  that  question,  as  it  is  to  a<lvert  to  the  excep- 
tion that  there  was  no  evidence  to  warrant  the  charge  predi- 
cated upon  the  ground  that  the  injury  might  have  been 
caused  by  an  "unusual  jerk"  in  starting  the  train. 

There  was  error,  for  which  a  new  trial  must  be  granted. 

Error. 


NANCY  H.  BARN'ES  et  al.  v.  WILLIAM  H.  McCULLERS,  Sr. 

Contract  to  Convey  Land —  Vendor  and  Vendee — Lien — Surety — 

Equity — Statute  of  Limitations. 

• 
In  1875  the  defenlant  contracted  to  pell  to  B.  a  tract  of  land,  and  exe- 
cuted his  bond  to  convey  upon  the  payment  of  the  purcliase-raonej, 
evidenced  by  eight  notes,  due  in  successive  annual  installnients. 
The  mother  of  the  vendee  signed  the  notes  as  surety,  it  being 
agreed  between  her  and  her  son  that,  upon  the  payment  of  the 
purchase-money,  he  shculd  convey  to  her  a  life-estate  in  the  land, 
and  this  agreement  was  endorsed  by  the  vendor  and  witnessed  by 
him  upon  the  bond  for  title  at  the  time  of  the  delivery  of  the 
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papers.  The  mother  and  son  went  into  joint  possession,  and  paid 
off  several  of  the  notes.  Subsequently,  without  the  knowledge  of 
the  mother,  the  defendant  and  the  son  made  an  arrangement  bj 
which  the  remaining  notes  were  surrendered  and  others  substi- 
tuted, to  secure  which,  with  other  nums  loaned  to  the  son  by 
defendant,  mortgagee  were  executed  upon  the  land.  Upon 
information  of  these  facts,  in  1889,  the  mother  brought  suit  to 
restrain  the  defendant  from  selling  under  the  mortgages,  to  pro- 
tect her  interest,  and  for  general  relief:  Held — 

1.  That  while  the  mother  w^as  no  party  to  the  contract  to  convey  the 

land  entered  into  between  the  srm  and  tiie  defendant,  she,  by 
virtue  of  the  agreement  between  her  and  her  son,  had  an  equity 
to  have  the  legal  title  to  a  life-estate  conveyed  to  her  upon  the 
payment  of  the  purchase-money,  and  of  this  the  defendant  had 
notice;  and  that  her  equity  was  not  subject  to  a  lien  fur  the  satis- 
faction of  the  balance  due  on  the  purchase- money. 

2.  That  upon  the  surrender  of  the  original  notes  and  the  substitution  of 

others  to  which  she  was  not  party,  her  liability  as  surety  was  ter- 
minated. 

3.  That  while  the  entire  interest  in  the  land  was  subject  to  the  payment 

of  any  balance  that  might  be  due  on  the  purchase-money,  and  the 
vendor  could  not  specifically  subject  the  equitable  estate  of  the 
mother  to  the  payment  thereof,  the  son^s  intereitt  might  be  subject 
to  such  charge,  as  well  as  a  lien  for  the  loans  subsequently  made. 

4.  That  the  mother's  right  of  action  was  not  barred  by  the  statute  of 

limitations. 

Civil  action,  tried  at  February  Term,  1890,  of  Johnston 
Superior  Court,  MacRae^  J.,  presiding 

The  Jerne  plaintiff  alleges,  in  substance,  that  on  the  28th 
of  September,  1875,  the  defendant  contracted  with  her  son, 
Nathan  L.  Barnes  (who,  in  the  course  of  the  action,  became 
her  co-plaintiff),  to  sell  to  him  the  tract  of  land  described  in 
the  complaint  for  the  price  of  $6,211.37;  tliat,  to  secure  the 
payment  of  this  purchase- money,  he  took  from  her  said  son 
eight  several  notes,  each  of  seven  of  them  for  $800,  and  the 
eighth'of  them  for  $911.37,  one  of  them  going  due  on  the 
first  dav  of  each  January  next  after  the  dav  and  date  first 
above  stated,  and  the  last  and  largest  one  of  them  to  be  due 
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on  the  first  day  of  January,  1883;  that  the  defendant,  on  the 
first  above-mentioned  day,  executed  to  her  said  son  his  bond 
for  title  for  said  land  in  the  sum  of  $6,211.37,  conditioned 
that  he  would  make  to  the  son  a  good  and  sufficient  deed, 
with  general  warranty,  etc.,  to  convey  to  him  the  fee-simple 
estate  therein  when  and  as  soon  as  the  said  notes  should  be 
paid  as  they  came  due;  that  it  was  made  part  of  said  con- 
tract that  the  feme  plaintiff  should  sign  and  become  surety 
to  each  of  said  notes,  which  she  did,  with  the  distinct  under- 
standing and  agreement  that  when  said  purchase-money 
should  be  paid  and  her  son  should  receive  title  for  the  land 
from  the  defendant,  her  said  son  would  execute  to  her  a  deed 
sufficient  to  convey  to  her  an  estate  for  her  life  or  her  widow- 
hood (she  then  and  ever  thereafter  and  now  being  a  widow); 
that  the  defendant  well  understood  and  had  full  knowledge 
of  this  agreement,  and  he  wrote  on  the  back  of  said  bond 
for  title  a  memorandum  thereof,  in  these  words:  "I,  Nathan 
L.  Barnes,  do  hereby  agree  and  promise  my  mother  that  she 
shall  have  a  life-time  or  widowhood  estate  upon  the  premises 
mentioned  in  the  within  bond.  Witness  my  hand  and  seal, 
this  28th  day  of  September,  1875."  That  this  memorandum 
was  signed  under  his  seal  by  her  said  son,  and  the  execution 
of  the  same  was  witnessed  bv  the  defendant;  that  she  went 
upon  and  she  and  her  son  cultivated  said  land  and  paid  the 
first  six  of  said  notes  as  they  each  matured ;  that  afterwards, 
in  1881,  the  defendant  called  at  her  gate  and  said  he  had 
given  her  son  Natlian  a  de.ed  for  the  land,  and  the  latter  had 
fixed  a  paper  to  protect  her  life-estate;  that  she  had  full  con- 
fidence in  the  defendant,  and  bade  him  keep  the  paper;  that 
about  this  time  the  two  remaining  notes  were  delivered  to 
her  by  her  son,  and  she  felt  secure,  as  the  bonds  were  all 
cancelled ;  that  about  the  first  of  January,  1889,  her  son  told 
her  she  had  no  right  to  the  land ;  that  he  could  turn  her  out 
of  possession ;  that  she  at  once  sent  for  the  defendant  and 
asked  him  if  she  had  no  estate  in  the  land ;  that  he  at  first 
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told  her  she  had  none;  that  in  a  day  or  so  he  told  her  she 
did  have  a  life-interest  in  the  land,  and  produced  from  his 
pocket  a  bond  for  title  for  a  life-estate  or  for  her  widowhood, 
made  to  her,  executed  by  her  said  son,  dated  July  21st,  1881 ; 
that  she  never  knew  or  suspected  until  the  25th  of  Decem- 
ber, 1888,  that  her  son  had  taken  a  deed  for  the  land  and 
executed  three  mortgages  thereon  to  the  defendant,  purport- 
ing to  secure  moneys  loaned  to  her  son,  aggregating,  includ- 
ing the  said  two  last  notes  for  the  purchase-money,  the  sum 
of  $7,640.67;  that  she  is  entitled  to  have  the  defendant  and 
her  said  son  convey  to  her  a  life-estate  in  said  land,  she  so 
having  an  estate  in  equity,  etc. ;  that  said  mortgage  deeds 
are  a  cloud  on  her  equitable  title;  that  she  was  never  con- 
sulted concerning  the  making  of  any  of  said  mortgages; 
that  she  knew  nothing  of  their  execution,  and  never  assented 
to  any  one  of  them,  and  is  not  conscious  of  having  received 
any  benefit  from  them,  or  any  one  of  them,  etc.  She  demands 
judgment  that  the  defendant  be  restrained  by  injunction  from 
selling  her  life-estate  in  said  land  under  any  power  in  said 
mortgages,  or  any  one  of  them;  that  he  execute  to  her  a 
quit-claim  deed  for  a  life-estate  in  said  land ;  that  he  cancel 
such  of  said  mortgages  as  have  been  discharged,  and  for 
general  relief,  etc. 

The  answer  admits  the  alleged  contract  of  sale  of  the  land 
between  the  son  of  ih^-fetne  plaintiff  and  the  defendant,  but 
it  denies  that  she  was  a  party  to  it,  except  that  she  was  surety 
to  the  notes  for  the  purchase-money ;  it  alleges,  as  to  the  con- 
tract between  herself  and  her  son,  that  he  had  no  connection 
with  the  same  except  that  he  wrote  and  witnessed  the  execu- 
tion thereof  on  the  back  of  the  bond  for  title ;  he  admits 
that,  in  consideration  of  the  feme  plaintiff's  becoming  surety 
to  the  said  notes,  her  son  agreed  with  her  that  she  should 
have  an  estate  for  life  or  her  widowhood  in  the  land.  The 
answer  admits  that  the  defendant  conveyed  title  thereto  to 
her  son  and  took  sundry  mortgages  on  the  land  to  secure 
108—4 
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the  balance  of  the  purchase-money  and  money  she  lent  him, 
and  alleges  that  $1,000  of  the  sum  lent  was  to  buy  an  engine 
for  cotton-gin  purposes,  a  store  account,  supplies,  &c.  The 
defendant  pleads  and  relies  upon  the  statute  of  limitations, 
and  insists  that  the  Court  has  not  jurisdiction  to  remove  the 
alleged  cloud  upon  the  feme  plaintiff's  title,  <fec.  He  demands 
judgment  for  $2,500,  with  interest,  and  that  the  same  be 
declared  a  first  lien  upon  the  said  land,  and  particularlj'' 
upon  the  interest  of  the  feme  plaintiff  therein;  and  like 
judgment  against  the  said  son  for  $1,615.67,  with  interest, 
the  same  to  be  a  lien  upon  his  interest  in  the  land  ;  that  the 
present  mortgage  be  foreclosed,  and  for  costs, 

The  jury  found,  upon  pertinent  issues  submitted  to  it,  that 
the  sixth  note  for  the  purchase  money  was  paid  before  the 
loan  to  the  son  and  the  mortgages  to  secure  the  same;  that 
the  balance  of  the  purchase- money  for  the  land  due  the 
defendant  was  $1,665.  with  interest  at  eight  per  cent,  from 
March  3d,  1889,  and  that  the  plnintiff  *s  claim  is  not  barred 
by  the  statute  of  limitations. 

The  Court  gave  judgment  that  the  feme  plaintiff  is  enti- 
tled to  a  life-estate,  or  an  estate  during  her  widowliood,  in  the 
land,  subject  to  the  payment  of  $1,665,  with  interest  at  eight 
per  cent,  annually  from  March  3d,  1890,  s^nd  that  this  sum 
be  a  lien  upon  her  life-estate;  that  upon  the  payment  of 
this  sum  to  the  defendant,  he  shall  execute  to  her  a  convey- 
ance  for  the  said  land  for  her  life  or  widowhood.  The  Court 
also  gave  judgment  against  the  male  plaintiff  in  favor  of  the 
defendant  for  $4,115  67,  with  interest  at  eight  per  cent,  from 
the  3d  March,  1889,  this  judgment  embracing  the  amount 
of  the  judgment  against  the  feme  j)laintiff,  and  to  be  a  lien 
upon  his  interest  in  the  land.  Upon  failure  to  pay  the  said 
judgment,  a  commissioner  is  directed  to  make  sale  of  the 
land,  &c. 

The/6m€  plaintiff  excepted  to  the  judgment,  and  assigned 
as  grounds  of  her  exception — 
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1.  That  said  sum  of  sixteen  hun'ired  and  sixty-five  dollars 
should  not,  under  the  complaint  and  answer  and  issues  as 
found,  be  a  lien  and  chargeable  on  her  estate  for  life  or 
widowhood  in  the  land  described  in  the  complaint,  but  that 
her  said  interest  should  be  exempt  from  said  lien  and  charge. 

2.  That  if  held  to  be  a  lien  and  charge  at  all  on  said  life- 
estate,  the  amount  should  be  apportioned  between  the  two 
parts  of  the  fee-simple,  according  to  the  quantity  and  value 
of  each  estate — the  remainder  and  the  life-estate. 

The  first  issue  was  as  follows:  "  Was  the  sixth  note  given 
by  N.  L  Barnes  and  Nancy  H.  Barnes  paid  before  the  exe- 
cution of  the  note  and  mortgage  for  two  thousand  five  hun- 
dred dollars?" 

The  Court,  in  instructing  the  jury,  said: 

**  Now,  if  this  testimony  satisfies  you  that  Mr.  N.  L.  Barnes 
paid  defendant  the  amount  of  the  sixth  note,  and  took  up 
the  note,  and  afterwards,  either  before  he  left  the  defendant, 
or  after  he  left  him  and  returned,  borrowed  two  thousand 
five  hundred  dollars  and  took  up  the  other  two  notes, 
you  will  respond  to  this  issue,  Yes. 

"  But  if  YOU  find  that  Mr.  Barnes  borrowed  two  thousand 
five  hundred  dollars  from  the  defendant,  and  then  took 
up  the  three  notes  with  the  money  he  had  borrowed,  you 
will  answer,  No." 

The  defendant  asked  the  following  instruction,  which  was 
refused  : 

"  If  the  jury  believe  that  Nathan  Barnes  took  currency  to 
McCullers  to  pay  the  note  in  controversy,  but  stated  that  he 
needed  the  money,  and  that  thereupon  a  new  note  was  given 
for  the  amount  of  this  note  and  two  others,  and  a  new  mort- 
gage executed,  that  the  sixth  note  would  be  included  in  the 
amount  of  the  new  mortgage  and  would  not  be  paid,  but 
merged  in  the  new  note." 

Defendant  excepted  to  the  charge  as  given,  and  to  the 
failure  to  give  the  charge  as  requested. 
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The  defendant  asked  the  Court,  upon  the  point  reserved 
as  to  the  cause  of  action,  to  rule  that  the  plaintiffs'  com- 
plaint did  not  state  a  cause  of  action  under  the  case  of 
Busbee  v.  Macey,  85  N.  C,  329. 

Motion  overruled.     Defendant  excepted. 

The  defendant  then  asked  the  Court,  upon  the  admitted 
facts  and  the  verdict,  to  adjudge  upon  the  point  reserved  as 
to  the  statute  of  limitations,  and  for  judgment  in  favor  of  the 
defendant.  The  Court  held  that  the  claim  is  not  barred  by 
the  statute  of  limitations.     Defendant  excepted. 

The  feme  plaintiff  and  the  defendant  appealed  to  this 
Court. 

Mr,  E,  W.  Pou,  for  plaintiff. 

Messrs,  J,  H.  Abdl  and  F.  J?.  Busbee^  for  defendant. 

Merrimon,  C.  J. :  The  contract  of  sale  of  the  land  in 
question  between  the  son  of  the  feme  plaintiff  and  the 
defendant,  as  embodied  in  the  bond  for  title  and  the  notes 
for  the  purchase-money,  had  the  effect  to  put  the  equitable 
title  to  the  land  in  the  son.  The  defendant  retained  the 
legal  title  as  security  for  the  purchase-money,  and  in  trust 
for  the  son,  the  vendee,  to  be  conveyed  to  him  when  and  as 
soon  as  the  purchase-money  should  be  paid.  Winbom  v. 
Gorrell,  3  Ired.  Eq.,  117 ;  Deer  v.  Bellinger,  75  N.  C,  300 ; 
Hinsdale  v.  Tliomton,  id.,  381 ;  Bank  v.  Clapp,  76  N.  C,  48. 

Granting,  as  contended ,  by  the  defendant,  that  the  feme 
plaintiff  had  no  connection  with  the  contract  of  the  sale  of 
the  land  just  mentioned  to  her  son,  except  as  surety  to  the 
notes  for  the  purchase-money,  still  she  purchased  from  the 
latter  for  a  valuable  and  sufficient  consideration  an  estate  for 
her  life  or  widowhood  in  the  land,  the  legal  title  to  be  made 
to  her  by  her  son  when  and  as  soon  as  he  should  get  the 
same  from  the  defendant.  That  she  had  made  such  con- 
tract with  her  son,  the  defendant  well  knew;  he  had  notice 
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of  her  rights  acquired  by  it  at  the  time  it  was  made,  and 
ever  thereafter,  and  certainly  at  the  time  he  conveyed  to  the 
son  the  legal  title  for  the  land,  lent  him  money  and  took 
the  mortgages  to  secure  the  same  and  the  balance  of  the 
purchase-money.  Indeed,  he  wrote  on  the  back  of  the  bond 
for  title  he  executed  to  the  son  the  memorandum  of  the  con- 
tract, and  witnessed  the  signing  of  the  same  by  him.  Hence, 
the  defendant  lent  the  money  to  the  son  and  took  the  mort- 
gages to  secure  the  same  with  notice  of,  and  subject  to,  the 
right  and  equitable  estate  of  the  feme  plaintiff  purchased 
from  her  son,  except  as  to  the  balance  of  the  purchase-money 
due  to  him.  As  to  this,  the  land  remained  chargeable  with 
it,  not  as  against  the  fetne  plaintiff  as  the  defendant's 
debtor — she  owed  him  no  debt  in  that  respect— but  as 
against  the  son,  who  was  the  debtor  The  debt,  the  whole 
of  it,  for  the  purchase-money,  was  that  of  the  son.  The 
right  of  the  feme  plaintiff  to  have  the  legal  title,  under  the 
circumstances,  was  delayed  until  the  son  should  pay  the  pur- 
chase-money and  get  the  legal  title  from  the  defendant  in 
pursuance  of  the  contract  between  him  and  the  son. 

The  fem£  plaintiff'  was  not  liable  for  the  balance  of  the 
purchase-money  as  surety,  because  she  was  discharged  from 
such  liability  when  the  defendant  surrendered  the  notes 
therefor  and  extended  the  time  and  took  mortgages  of  the 
land  to  secure  the  payment  of  the  same.  Such  surrender 
of  the  notes  and  entire  change  of  the  character  ot  the  debt, 
and  the  new  security  for  the  same,  had  the  effect  to  discharge 
her  liability  as  surety.  This,  however,  did  not  relieve  the 
land  from  the  burden  of  the  balance  of  the  purchase-money, 
because  the  defendant  was  not  bound  to  part  with  the  legal 
title,  nor  did  he  intend  to  do  so,  until  the  same  should  be 
paid.  When  he  took  a  mortgage  of  the  land  to  secure  this 
balance,  he  simply  changed  the  shape  of  his  security.  More- 
over, it  would  be  inequitable  for  the /emc  plaintiff  to  get  the 
legal  title  to  the  estate  she  so  purchased  before  the  balance 
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of  the  purchase-money  should  be  paid.  She  purchased  with 
the  understanding  that  the  land  was  chargeable  and  bur- 
dened with  the  whole  debt  for  the  purchase-money,  and  that 
the  defendant  was  not  bound,  in  any  case,  to  part  with  the 
legal  title  until  the  debt  should  be  paid,  nor  did  he  part  with 
it  for  the  purpose  of  relieving  it  from  his  just  claim  upon  it 
in  that  respect. 

The  defendant  could  not  burden  the  laud  in  question  with 
a  debt  due  to  him  from  the  son  mentioned  on  any  account 
other  than  that  for  the  purchase-money  thereof,  by  mortgage 
or  otherwise,  to  the  prejudice  of  the /ewe  plaintiff  in  the 
respects  under  consideration,  nor  can  he  reasonably  com- 
plain that  he  could  not,  because  he  took  the  mortgajjes  with 
knowledge  and  notice  of  her  equitable  estate  and  right  to 
land,  without  her  knowledge  and  consent.  Lynch  v.  GHbaorij 
Taylor's  N.  C.  Term  Rep.,  244 ;  Pearson  v.  Daniel^  2  Dev.  & 
Bat.  Eq.,  360;  Maxxoell  v.  Wallace,  Busbee  Eq.,  251;  Rxd- 
ledge  v.  Smith,  ibid,,  283;  Shaver  v.  ShoemakeryFhil.  Eq., 327; 
Staton  V.  Davenport,  95  N.  C,  11. 

Nor  was  the  feme  plaintiff's  equitable  estate  and  interest 
in  the  land,  as  such,  chargeable  with  the  balance  of  the  pur- 
chase-money due  the  defendant.  She  did  not  owe  it,  nor,  as 
we  have  seen,  was  she  liable  for  it  as  surety,  if  that  could  at 
all  alter  the  case  in  this  respect.  She  did  not  purchase  her 
equitable  estate  from  the  defendant,  but  from  her  son.  She 
has  no  relation  in  the  matter  with  the  former,  who  might 
sell  the  land  to  pay  the  purchase-money,  or  any  part  of  it, 
if  need  be,  but  he  would  not  sell  it  as  that  of  the  feme  plain- 
tiff, nor  could  he  so  sell  it  as  to  charge  her  interest  specially 
in  order  to  relieve  or  disburden  that  of  her  son.  She  is  not 
debtor  to  him.  He  has  no  demand  against  her  for  the  pur- 
chase-money. He  has  simply  the  right  to  sell  the  land,  or 
some  part  of  it,  if  need  be,  to  pay  the  balance  of  the  pur- 
chase-money, without  reference  to  her  estate  therein,  and  as 
if  she  had  none.    The  Court,  therefore,  erroneously  adjudged 
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that,  the  balance  of  the  purchase  money  is  a  lien  ''upon  the 
life  or  widowhood  estate"  of  the /ewe  plaintiff.  It  should 
have  adjudged  that  she  was  entitled  to  have  the  legal  title 
to  such  estate  in  the  land  when  and  as  soon  as  the  balance 
of  the  purchase- money  therefor  specified  should  be  paid,  and 
that  this  sum  is  a  lien  upon  the  land,  and  that,  upon  the 
payment  of  such  balance,  the  defendant  and  the  said  son 
shall  execute  to  her  proper  deeds  conveying  to  her  such 
estate  as  she  is  entitled  in  such  c«se  to  have.  The  excep- 
tion of  the  feTne  plaintiff  must,  therefore,  be  sustained. 

The  exceptions  of  the  defendant  are  not  well  founded. 
There  was  evidence  to  warrant  the  instruction  to  the  jury 
complained  of,  and  we  think  it  sufficiently  embraced  that 
specially  asked  for  by  the  defendant  The  Court  suggested 
two  aspects  of  the  evidence,  and  the  jary  could  readily 
appl}'  it  without  directing  their  attention  to  a  particular  view 
of  part  of  it. 

There  was  no  ground  for  the  second  exception.  This  is 
not  an  action,  in  any  view  of  it,  to  remove  a  cloud  upon  the 
/erne  plaintiff's  title.  Its  purpose  is  to  compel  the  defendant 
who  conveyed  the  legal  title  to  the  land  in  quesiion  to  her 
co-plaintiff  and  then  lent  him  large  sums  of  money  and 
took  mortgages  of  the  land  from  him  to  secure  the  same 
and  the  balance  of  the  purchase-money,  with  notice  of  her 
equitable  estate  and  rights  in  and  to  the  land,  to  convey  to 
hereunder  the  circumstances, the  legal  title  to  the  same,  and 
further,  under  the  circumstances,  if  need  be,  to  sell  the  land 
to  pay  the  balance  of  the  purchase-money,  and  to  the  end 
she  may  obtain  such  relief  as  she  may  be  entitled  to  have. 

Nor  is  the  feme  plaintiff's  right  to  sue  barred  by  any 
statute  of  limitation.  Her  right  to  have  the  legal  title  to 
her  equitable  estate  in  the  land  does  not  arise  until  the  pur*- 
chase-money  shall  be  paid,  and  it  has  not  yet  been  paid. 
This  action  is  equitable  in  its  nature,  and  its  chief  purpose 
is  to  enforce  an  equitable  right  of  the  feme  plaintiff  to  have 
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the  relief  specified  against  the  defendant,  as  to  which  the 
statute  of  limitations  does  not  apply,  unless  it  be  that  {The 
Code,  §  158)  which  bars  an  action  for  relief,  if  not  otherwise 
provided  for,  if  the  same  shall  not  be  commenced  within  ten 
years  next  after  the  cause  of  action  accrued.  If  it  be  granted 
that  this  statute  applies  in  cases  like  the  present  one,  clearly 
the  action  was  brought  within  ten  years  after  the  right  to 
sue  accrued.  lAbbetf'  v.  Maultsby,  71  N.  C,  345;  Ross  v. 
Henderson,  77  N.  C,  170. 

What  we  have  said  disposes  of  both  appeals. 

There  is  error  in  the  plaintiff's  appeal,  and  no  error  in 
that  of  the  defendant. 

The  judgment  appealed  from  must  be  modified  as  directed 
in  this  opinion,  and,  s«»  modified,  affirmed. 

To  that  end,  let  this  opinion  be  certified*  to  the  Superior 
Court.    It  is  so  ordered. 


*THE  MURFREESBORO  RAILROAD  COMPANY  AND  JOHN  H. 
V\7INDER  V.  THE  BOARD  OF  COMMISSIONERS  OF  HERTFORD 
COUNTY. 

Constitution — Corporations — ElecHon — Injunction. 

1.  The  provision  in  the  Constitution  (Art.  8,  g  1)  which  reserves  to 

the  General  Assembly  the  power  to  alter  or  repeal  acts  incorpora- 
ting companies,  does  not  authorize  the  enactment  of  a  statute 
which,  under  the  pretence  of  protecting  a  public  interest,  or  exer- 
cising an  acknowledged  police  power,  appropriates  the  corporate 
property  to  the  public  use. 

2.  While  the  Courts  have  no  power  to  enjoin  municipal  authorities  from 

ordering  an  election  in  pursuance  of  a  law  to  select  officers,  or  to 
determine  any  question  made  dependent  upon  such  election, 
nevertheless,  where  it  is  apparent  that  such  election  will  be  of  no 
possible  benefit  to  anyone,  but  may  work  irreparable  injury  to 
some,  an  injunction  until  the  final  hearing  may  be  granted,  par- 
ticularly if  the  acts  complained  of  have  a  tendency  to  prevent  the 
construction  of  a  railroad,  or  some  other  enterprise  in  which  the 
public  have  an  interest. 

*Ci<ABK,  J.,  did  not  sit  ou  the  hearing  of  this  cose. 
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This  was  a  motion  to  continue  an  injunction  till  the  hear- 
ing of  the  cause,  heard  at  Chambers  on  the  20th  day  of 
January,  1891,  before  Brawn^  J. 

Under  the  provisions  of  the  original  charter  of  the  plain- 
tifif  company  (sec.  .'54,  ch.  365,  Laws  of  1887),  it  was  required 
to  begin  the  work  of  constructing  its  road  within  three  years 
from  the  7th  of  March,  1887  (when  the  act  was  ratified). 
At  the  election  held  in  July,  1887,  a  majority  of  the  quali- 
fied voters  of  Murfreesboro  Township  voted  in  favor  of  the 
subscription  of  twenty-five  thousand  dollars  in  bonds  of  the 
township  to  the  cafdtal  stock  of  the  company,  and  the  bonds 
issued  in  payment  of  said  subscription  were  declared  valid 
by  this  Court  in  Brown  v.  Comm^moners.  100  N.  C,  92. 

After  causing  two  routes  to  be  surveyed  from  the  Meherrin 
river  to  the  Roanoke  and  Tar  River  Railroad,  the  directors 
of  the  company  located  the  line  so  as  to  intersect  with  the 
other  road  at  a  place  called  Pendleton  Station.  The  direc- 
tors had  been  empowered  by  the  unanimous  vote  of  the  stock- 
holders, at  a  regular  meeting  held  October  8th,  1890,  in 
which  the  stock  of  the  township  was  lawfully  represented, 
to  make  said  location. 

After  expending  large  sums  of  money  for  the  right-of-way 
alon^  the  line  selected,  the  company  contracted  on  the  5th 
of  December,  1890,  with  its  co-plaintiff,  John  H.  Winder,  to 
construct  said  road  from  said  river  to  said  station ;  and  the 
said  Winder  agreed  to  take  the  said  bonds  in  part  payment 
of  the  work  of  construction,  and  notified  the  corporation  of 
his  readiness  to  begin  the  grading  on  the  1st  day  of  January, 
1891. 

On  the  9th  of  March,  1889,  the  General  Assembly  passed 
an  act  amending  said  charter  (ch.  557,  Laws  of  1889),  the 
material  portions  of  which  were  as  follows: 

"  Section  1.  That  section  two  of  said  chapter  three  hundred 
and  sixty-five  be  amended  by  adding  thereto  the  following 
clause :  '  That  said  company  may  extend  the  main  line  of  its 
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road  from  the  town  of  Murfreesboro  to  some  point  on  the 
line  of  the  Norfolk  and  Carolina  Railroad,  in  said  county  of 
Hertford,  and  the  said  company  shall  not  be  required  to 
build  that  part  of  the  main  line  of  the  road  between  the  said 
town  and  the  Roanoke  and  Tar  River  Railroad  in  order  to 
entitle  said  company  to  the  rights  and  privileges  granted  in 
said  chapter.' 

'*  Sec.  2.  That  the  Commissioners  of  Hertford  County  are 
authorized,  and  it  shall  be  their  duty,  whenever  fifty  tax- 
payers in  said  township  shall  petition  the  same,  to  cause  an 
election  to  be  held  in  said  township,  as  prescribed  in  said 
chapter,  and  submit  to  the  qualified  voters  of  said  township 
the  question  as  to  whether  or  not  the  bonds  heretofore  issued 
in  payment  of  the  subscription  of  said  township  to  the  capi- 
tal stock  of  said  Murfreesboro  Railroad  Company  shall  be 
used  in  building  and  constructing,  or  aiding  in  building  and 
constructing,  said  railroad  from  said  town  to  some  point  on 
the  line  of  the  Norfolk  and  Carolina  Railroad.  At  such 
election,  those  in  favor  of  the  latter  route  shall  deposit  a 
ballot  on  which  is  written  or  printed  the  words,  *  For  Trans- 
fer;' and  those  opposed  to  same  shall  deposit  a  ballot  on 
which  is  written  or  printed  the  words,  '  Against  Transfer.' 
And  if,  at  such  election,  a  majority  of  the  qualified  voters  of 
said  township  shall  vote  ^  for  trans feVy*  then  the  bonds  hereto- 
fore issued  for  the  subscription  of  said  toumship  to  the  capital 
stock  of  said  Murfreesboro  Railroad  Company  shall  be  used 
and  applied  for  the  purpose  of  building  and  constructing,  or 
aiding  in  building  and  constructing,  that  part  of  said  rail- 
road, provided  for  in  section  one  of  this  act,  from  sai<l  town 
of  Murfreesboro  to  said  Norfolk  and  Carolina  Railroad  in 
Hertford  County." 

The  seven  concluding  sections  of  the  complaint,  upon  the 
hearing  of  which  the  orders  complained  of  were  granted, 
together  with  the  said  orders,  were  as  follows: 
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12.  That  on  the  first  Monday  in  November,  1890,  A.  M. 
Darden,  E.  Carl,  J.  E.  Jones  and  other  tax-payers  in  Mur- 
freesboro  township,  numbering  fifty  or  more,  presented  their 
petition  to  the  Board  of  Commissioners  of  said  county  of 
Hertford  in  meeting  assembled,  asking  for  an  election  to  be 
ordered  by  the  Board  under  section  2  of  said  Act  of  1889, 
and  said  Board  refused  to  grant  said  petition  and  order  said 
election. 

13.  That  on  the  first  Monday  in  December,  1890,  said 
petitioners,  together  with  others,  numbering  fifty  or  more, 
and  tax-payers  as  aforesaid,  again  presented  their  said  peti- 
tion to  said  Board,  the  consideration  of  which  was  by  said 
Board  continued  to  the  first  Monday  in  January,  1891. 

14.  That  the  chairman  of  said  Board  is  one  of  said  peti- 
tioners in  said  matter,  he  having  signed  the  petition  before 
his  qualification  as  Commissi'»ner,  but  after  his  election,  as 
plaintiffs  are  informed  and  believe. 

15.  That  plaintiffs  are  informed  and  believe  that  a  majority 
of  tlie  members  of  said  Board  intend,  at  their  meeting  on 
the  first  Monday  in  January,  1891,  to  grant  said  petition  and 
order  said  election. 

16.  That  plaintiffs  are  informed  and  believe  that  an  elec- 
tion, if  ordered  under  said  Act  of  1889,  will  greatly  damage 
and  lessen  the  value  of  said  township  bonds,  and  would 
irreparably  damage  plaintiff's. 

17.  That  plaintiff  Winder  was  negotiating  with  plaintiff 
company  in  reference  to  the  construction  of  said  railroad 
from  some  time  in  the  month  of  October,  1890,  until  the 
consummation  of  th«-ir  said  contract  of  December  5th,  1890, 
and  knew  nothing  of  the  above  proceedings  by  the  said 
petitioners  until  after  the  consummation  of  said  contract, 
and  about  ten  days  ago. 

Wherefore,  the  plaintiff's  pray  that  defendant  be  restrained 
and  enjoined  from  ordering  an  election  under  chapter  557 
of  the  Laws  of  1889,  and  for  other  relief  as  plaintiffs  may 
be  entitled,  and  for  costs. 
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The  Court,  being  of  the  opinion  that  the  order  of  election 
referred  to  in  the  complaint  ought  not  to  be  made,  or  the 
election  be  held,  until  the  rights  of  the  petitioners  can  be 
determined  upon  a  final  hearing,  or  until  passed  upon  by 
the  Supreme  Court,  ordered  that  the  injunction  theretofore 
issued  be  continued  until  the  further  order  of  the  Court. 

The  defendant  appealed. 

Messrs,  J.  W.  Hinsdale  and  B,  B.  Winborne,  for  plaintiflFs. 
Mr.  W.  I).  Prudei}y  for  defendant. 

Avery,  J. — After  stating  the  facts:  The  salutary  provision 
of  the  Constitution  (Art.  8,  §  1),  which  reserves  to  the  Lregis- 
lature,  the  right  to  alter  or  repeal  all  acts  incorporating 
companies,  enacted  thereafter,  does  not  authorize  the  passage 
of  a  subsequent  act,  which,  under  the  pretence  of  protecting 
the  public  or  of  exercising  an  acknowledged  police  power, 
.appropriates  a  portion  of  the  corporate  property  to  the  pub- 
lic use.  Cooley's  Con.  Ijim.,  Mar.,  pp.  577  and  578.  The 
amendatory  law  under  which  the  County  Commissioners 
proposed  to  proceed  would  not  be  allowed,  if  by  its  terms  it 
provided  for  perpetrating  such  a  wrong,  to  operate  so  as  to 
divest  the  right  of  the  plaintiff  company  to  the  bonds  or  to 
compel  it,  against  the  protest  of  its  directors,  to  do  other  and 
possibly  much  more  costly  work  than  it  stipulated  to  do  as 
a  consideration  for  said  bonds.  But,  in  fact,  the  Legislature 
did  not  attempt  a  vain  thing,  but  simply  gave  to  the  plain- 
tiff company  the  power  to  extend  its  road  in  a  new  direction, 
and  to  be  absolved  from  its  obligation  to  construct  a  part  of 
the  line  previously  proposed,  if  the  township,  by  a  vote  of 
its  qualified  electors,  on  its  part  should  signify  its  assent  to 
the  new  arrangement.  The  statute  provides  that  "the  com- 
pany may  extend  its  main  line,"  &c.,  and  therefore  does  not 
purport  to  compel,  but  only  permits,  the  change  to  be  made 
by  agreement  of  both  parties  interested. 


FEBRUARY  TERM,  1891.  61 

Railroad  v»  Ck)MMissiONERS. 

As  a  stimulus  to  diligence  the  company  was  required  to 
begin  work  within  three  years  from  the  7th  of  March,  1887, 
and  it  seems  that  they  had  not  only  begun,  but  had  made 
the  necessary  contracts  looking  to  the  completion  of  the 
entire  line  which  the  parties  originally  contemplated  con- 
structing, when,  as  the  plaintiffs  insist,  the  defendants  pro- 
posed to  take  a  step  that  would  for  the  time  destroy  the 
market  value  of  the  bonds  in  which  the  plaintiff  Winder 
was  t©  be  paid  for  the  construction,  and  thereby  cause  a  sus- 
pension of  operations  on  his  part.  The  holding  of  the  elec- 
tion would  obviously  be  productive  of  no  benefit  or  profit  to 
the  people  of  the  township,  since  the  company  has  already 
agreed,  as  it  had  the  right  to  do,  with  a  contractor  to  finish 
the  original  line.  The  township  cannot  possibly  gain  any- 
thing by  submitting  the  question  of  transferring  a  subscrip- 
tion, which  cannot  be  divested  from  application  to  the  origi- 
nal purpose  for  which  it  was  made,  and  the  expense  of 
holding  the  election  would  be  incurred  without  reasonable 
ground  to  expect  any  substantial  advantage  to  the  tax- 
payers in  return  for  it. 

Conceding  that  a  Court  of  Equity  has  not  the  power  to 
restrain  the  municipal  authorities  from  ordering  an  election 
in  pursuance  of  any  provisions  of  law  for  the  purpose  of 
selecting  officers  or  determining  any  question  that  may  be 
settled  by  the  result  of  such  election,  we  think  that  a  dif- 
ferent rule  prevails  where,  though  the  election  may  be  law- 
fully held,  it  is  apparent  that  no  possible  benefit  will  accrue 
from  holding  it  to  the  persons  at  whose  instance  it  is 
ordered,  and  where  irreparable  injury  may  be  done  to 
others  who  cannot  be  compensated  in  damages.  Not  only 
unlawful  but  improper  acts  of  public  officers  may  be 
restrained  in  order  to  prevent  irreparable  injury,  when  the 
relief  can  be  manifestly  granted  without  imperiling  the 
rights  or  interests  of  the  officer  restrained  or  the  public  rep- 
resented by  him.    3  Pom.  Eq.  Jur.,  §  1345,  p.  377  and 
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note  1.  While  we  do  not  hold  that  the  plaintiffs  can 
demand  the  extraordinary  aid  of  a  Court  of  Equity  on  the 
ground  that  the  holding  of  the  election  will  cast  a  cloud 
upon  the  right  of  the  company  to  the  bonds,  we  can  see  how 
the  plaintiffs  may  be  made  to  suffer  by  the  temporary  depre- 
ciation of  those  securities,  and  the  work  of  construction  of  the 
railroad  embarrassed  or  deLiyed,  without  the  possibility  that 
any  corresponding  benefit  can  accrue  to  the  defendants  or 
the  county  or  township  for  which  they  are  acting,  by  hold- 
ing the  election.  Marshall  v.  Commissioners^  89  N.  C ,  103; 
McCorJde  v.  Brem^  76  N.  C,  407.  When  no  conceivable 
injury  can  be  done  by  granting  an  injunction  to  the  hearing, 
the  courts  are  the  more  ready  to  interpose  if  the  injury  com- 
plained of  has  a  tendency  to  embarrass  or  prevent  the  com- 
pletion of  a  railroad  or  canal  in  which  the  public  have  an 
interest.  Roanoke  Nav.  Co.  v.  Emry  (decided  at  this  term). 
We   think    that  the  judgment   of  the   Court   s?hould  be 

affirmed. 

Affirmed. 


THE  COMMERCIAL  BANK  OF  DANVILLE  v.  W.  H.  S.  BURGWYN. 

Negotiable  Instrumeitts — Evidence — Burden  of  Proof — Presump- 
tion— Purchaser  for  Value. 

While  there  is  a  prima  facte  presumption  of  Jaw  that  the  holder  of 
negotiable  paper  is  the  owner,  and  took  it  for  value  and  before 
dishonor,  if  fraud  or  illegality  in  the  inception  of  the  instrument 
is  set  up  as  a  defence  and  evidence  tending  to  support  it  is  offered, 
such  presumption  is  rebutted  and  the  burden  of  proof  is  shifted  to 
the  endorsee  to  show  that  he  is  a  bona  fide  purchaser  for  value. 

{Applegarth  v.  TUlery,  105  N.  C,  407,  cited  and  distinguished). 
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This  is  a  civil  action  which  was  tried  before  Womack,  J, 
at  October  Term,  1890,  of  Vance  Superior  Court. 

The  plaintiff  declared  upon  a  note  executed  by  the  defend- 
aut  to  Ruffin  &  Hairston,  and  on  Ballon,  for  $1,416.67,  dated 
14th  June,  1888,  due  one  year  from  date,  and  alleged  that  it 
purchased  for  value  before  maturity. 

The  defendant  answered,  setting  up  fraud  and  misrepre- 
sentation by  the  original  payees  at  the  time  of,  and  vitiati  kg 
the  instrument  sued  on. 

PlaintiflF  offered  in  evidence  the  note  sued  on,  and  rested. 

The  defendant  then  introduced  evidence  tending  to  estab- 
lish his  defence. 

The  Court  charged  the  jury  that  if  they  believed  the  testi- 
mony, the  plaintiff  was  entitled  to  recover. 

Defendai»t  excepted.  Verdict  and  judgment  for  plaintiff, 
and  defendant  appealed. 

Mr.  A,  W.  Graham^  for  plaintiff. 

Messrs.  R.  H.  Battle  and  S.  F.  Mordecai,  for  defendant. 

Shepherd,  J.:  The  note  sued  upon  was  negotiable,  "and 
there  is  a  prima  facie  presumption  of  law  in  favor  of  everj' 
holder  of  a  negotiable  paper  to  the  extent  that  he  is  the 
owner  of  it,  and  that  he  took  it  for  value  and  before  dis- 
honor." Parsons'  Notes  and  Bills,  255;  Tredwell  v.  Blount, 
86  N.  0,33. 

Where,  however,  fraurl  or  illegality  in  the  inception  of  the 
instrument  is  pleaded,  and  the  defendant  introduces  evidence 
tending  to  establish  such  plea,  then  the  prima  fade  case 
made  by  the  endorsee,  who  simply  offers  the  note  and  proves 
its  execution,  is  so  far  rebutted  as  to  shift  the  burden  of  proof 
and  to  render  it  essential  to  his  right  of  recovery  that  he 
show  that  he  is  a  bona  fide  purchaser  for  value  and  without 
notice.  Pagh  v.  Granty  86  N.  C,  39;  1  Daniel  Neg.  Instru- 
ments, 815. 


64  IN  THE  SUPREME  COURT. 


Bank  v,  Burowyn. 


Mr.  Daniel  says  (§  166)  that,  in  such  a  case,  **a  new  color- 
ing is  imparted  to  the  transaction.  The  plaintiff,  if  he  has 
become  innocently  the  holder  of  the  paper,  is  not  permitted 
to  suffer;  but,  as  the  kpowledge  of  the  manner  in  which  it 
came  into  his  hands  must  rest  in  his  bosom,  and  the  means 
of  showing  it  must  be  much  easier  to  him  than  to  the 
defendant,  he  is  required  to  give  proof  that  he  became  pos- 
sessed of  it  for  a  suflScient  consideration.  If  he  is  innocent, 
the  burden  must  generally  be  a  light  one,  and  if  guilty,  it  is 
but  a  proper  shield  to  one  who  would  be,  but  for  its  protec- 
tion, his  victim." 

Applying  these  principles  to  the  case  before  us,  it  is  plain 
that  his  Honor  erred  in  charging  the  jury  that  if  they 
believed  the  evidence,  the  plaintiff  was  a  purchaser  for  value 
and  without  notice. 

The  defendant  pleaded  that  the  execution  of  the  note  was 
induced  by  the  fraudulent  representation  of  the  payee,  and 
there  was  evidence  tending  to  establish  the  alleged  fraud. 
It  then  became  incumbent  on  the  plaintiff  to  show  that  he 
purchased  for  value  and  without  noiice,  and  failing  to  do 
this,  he  was  not  entitled  to  the  instruction  given  by  the 
Court.  It  is  but  just  to  say  that,  while  this  point  is  properly 
taken  here,  it  does  not  seem  to  have  been  made  in  the  Court 
below,  the  question  there  being  the  effect  of  actual  notice  to 
the  vice-president  of  the  plaintiff,  under  the  circumstances. 

The  case  of  Applegarih  v.  TiUery,  105  N.  C,  407,  cited  by 
the  plaintiff's  counsel,  does  not  conflict  with  the  view  we 
have  taken.  In  that  case  there  was  ample  testimony  to  show- 
that  the  plaintiff  purchased  before  maturity  for  value  and 
without  notice,  and  there  was  no  contradictory  evidence  as 
to  these  points.  The  Court  held  that  mere  proof  that  the 
payee  had  procured  the  note  by  fraud  was  no  evidence  to 
contradict  the  express  testimony  of  the  plaintiff  that  he  was 
the  owner.  This  is  very  plainly  the  ground  of  that  decision, 
and  we  cannot  regard  the  reference  to  the  first  prayer  of 
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instruction  as  controlling  the  real  meaning  of  the  opinion. 
Certainly  the  Court  did  not  intend  to  impinge  upon  the 
firmly  established  principles  which  we  have  laid  down  as 
applicable  to  the  facts  before  us. 

It  is  further  to  be  observed  that  the  sole  issue  in  that  case 
related  only  to  the  ownership  of  the  note  sued  upon. 

New  trial  granted.  Error. 


V^riLLIAM  WHITEHEAD  v.  L.  V.  MORRILL  et  al. 
Assignor  and  Assignee — Mortgage — Priority — Contract, 

Where  a  mortgage  to  secure  the  payment  of  several  notes,  payable  in  suc- 
cessive yearly  installments,  contained  a  provision  that,  *'  upon  the 
failure  of  any  payment,"  the  land  should  be  sold,  and  after  pay- 
ing necessary  expenses  the  proceeds  should  be  applied  **tothe 
payment  of  the  entire  indebtedness"  (of  the  mortgagor)  **  with 
interest  thereon,  whether  the  whole  thereof  be  then  due  or  not'': 
Held,  (1)  that  upon  the  failure  to  pay  any  one  of  the  notes  at 
maturity ,  all  became  due;  (2)  that,  as  between  the  assignees  of  the 
notes,  the  funds  arising  from  the  sale  of  the  mortgaged  property 
must  be  dintributed  pro  rata,  irrespective  of  the  time  of  assign- 
ment; but  as  between  the  payee  and  the  assignee  the  latter  would 
be  entitled  to  be  first  paid. 

This  was  a  civil  action,  heard  and  determined  before 
Boykiny  J,  at  June  Term,  1890,  of  Pitt  Superior  Court. 

On  the  31st  day  of  January,  1885,  plaintiff  sold  and  con- 
veyed to  defendant  a  certain  tract  of  land  in  the  county  of 
Pitt,  for  which  defendant  promised  and  contracted  to  pay 
the  plaintiff  $12,500,  which  was  evidenced  by  twelve  bonds 
under  seal  for  $1,000  each  (except  the  last  one  to  mature, 
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which  was  for  $1,500),  which  bonds  were  due  and  payable 
January  1st,  1886,  '87,  '88,  and  so  on  to  January  1st,  1896. 

To  secure  the  paymt  nt  of  these  several  bonds,  the  defendant 
executed,  on  the  said  31st  day  of  January,  1885,  his  mort- 
gage deed,  from  which  the  following  extract  is  taken  : 

*'But  if  the  said  L.  V.  Morrill  shall  fail  to  pay  off  and 
discharge  the  said  b(/nf]s  when  the  same  shall  become  due 
and  payable,  with  the  interest  accrued  and  the  costs  and 
char^^es  of  drawing  out  and  executing  this  instrument,  then, 
upon  the  failure  of  any  payment,  the  said  William  White- 
head shall"  *  *  *  *  "and  the  j^roceeds  of  said  sale  shall 
apply— 

"First,  to  the  costs  and  chirges  of  drawing  and  executing 
this  instrument;  and,  second,  to  ihe  payment  of  the  entire 
indebtedness  of  the  said  L.  V.  Morrill  to  the  t^aid  William 
Whitehead,  with  the  interest  thereon,  whether  the  whole 
thereof  be  then  due  or  not,  and  the  residue  thereof,  if  any 
there  be  after  retaining  a  reasonable  commission  for  services, 
shall  pay  over  to  the  said  L.  V.  Morrill,  or  his  legal  repre- 
sentatives." 

Before  the  maturity  of  the  bonds  falling  due  January  Ist, 
1886  and  1888,  the  payee  therein,  William  Whitehead,  sold 
and  transferred  for  value  these  two  bonds  to  A.  M.  Moore, 
guardiau  to  certain  mii  or  children.  The  said  guardian 
having  removed  from  the  State,  E  A.  Moye  was  appointed 
receiver  of  the  e^^tate  of  said  wards,  and,  as  such,  he  received 
into  his  possession,  and  now  holds,  the  said  two  bonds. 

Before  the  maturitv  of  the  bond  fallint::  due  Januarv, 
1887,  the  payee  William  Whitehead  sold  and  transferred 
said  bond  for  value  to  one  E.  A.  Beech,  from  whom  it  passed 
by  subsequent  transfer  to  F.  G.  James,  who  now  holds  the 
same. 

The  transfer  of  this  bond  to  Beech  was  subsequent  to  the 
transfer  of  the  two  to  Moore. 
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Subsequent  to  the  transfer  of  the  two  bonds  to  Moore  and 
the  one  to  Beech,  William  Whitehead,  the  payee,  sold  and 
transferred  the  other  nine  bonds  to  Elliott  Bros.,  which  sale 
and  transfer  took  place  before  the  maturity  of  either  one  of 
said  bonds. 

William  Whitehead  brought  his  action  to  foreclose  his 
mortgage  against  defendant,  a  decree  of  foreclosure  was  made, 
and  A.  M.  Moore  was  appointed  Commissioner  to  make  sale. 
The  lands  brought  only  $6,000. 

At  March  Term,  1890,  the  Commissioners  made  a  supple- 
mental report,  in  which  they  bring  to  the  attention  of  the 
Court  the  controversy  which  had  arisen  among  the  holders 
of  the  bonds  as  to  the  distribution  of  the  fund,  and  at  said 
term  a  partial  decree  of  distribution  was  made,  in  which  the 
facts  as  to  the  transfer  of  the  bontis  to  the  liolders  thereof 
were  found  by  the  Judi::e,  and  the  cause  retained  for  a  final 
decree. 

Moye,  receiver,  and  James,  who  liad  intervened  and  made 
themselves  parties,  appeared  and  insisted  that  their  bonds 
should  be  paid  in  full.  Elliott  Bros,  contended  that  as 
the  fund  was  insuffi«'ient  to  pay  all  the  bonds,  the  distribu- 
tion should  be  made  pro  raiu,  without  any  regard  to  time  of 
assignment  His  Honor  held  that  the  distribution  should 
be  pro  raiay  and  u  decree  was  entered  to  that  eflect.  From 
this  decree  Moye,  receiver,  and  James  appealed  to  the  Supreme 
Court. 

Messrs.  J,  JB.  Batchdor  and  John  DevereuXy  Jr.,  for  plaintiff. 
Messrs.  T.  J.  Jarvis  and  T.  F.  Davidson,  for  appellants. 

Cl.\rk,  J.:  By  the  terms  of  the  mortgage  from  L.  V.  Mor- 
rill to  William  Whitehead,  it  was  provided  that,  upon  default 
in  the  payment  of  any  of  the  bonds  at  maturity,  the  prop- 
erty therein  conveyed  could  be  sold  by  the  mortgagee,  after 
advertisement  at  the  court-house  door,  for  cash  or  credit,  and 
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that  the  proceeds  should  be  applied  "  first  to  the  costs  and 
charges  of  drawing  and  executing  this  instrument;  and, 
second,  to  the  payment  of  the  entire  indebtedness  of  the 
said  L.  V.  Morrill  to  the  said  William  Whitehead,  with  the 
interest  thereon,  whether  the  whole  thereof  be  due  or  not." 
The  three  bonds  first  falling  due  were  assigned  to  the  appel- 
lants,  the  other  nine  to  the  appellees.  The  assignees  are 
bound  by  the  terms  of  the  mortgage,  and  in  this  contest 
between  them,  by  reason  of  the  failure  of  the  property  to 
produce  enough  to  pay  all  the  bonds  in  full,  it  is  hard  to  see 
how  the  Court  could  apply  the  proceeds  otherwise  than  "  to 
the  entire  indebtedness,  whether  the  whole  thereof  be  due  or 
not,"  that  iSf  pro  rata  to  all  the  bonds.  The  validity  of  a 
provision  in  a  mortgage,  that  upon  default  in  the  payment 
of  any  one  bond  at  maturity  all  the  bonds  shall  become  due 
and  payable,  was  sustained  by  this  Court  in  Capehart  v. 
Dettrickf  91  N.  C,  344,  citing  Howell  v.  Railroad^  94  U.  S., 
463.  And  the  very  point  now  in  issue  was  presented  in 
KUchin  v.  Grandy^  101  N.  C,  86,  in  which  it  is  held  by  Smith, 
C.  J.,  that  upon  a  sale  under  a  mortgage  containing  a  similar 
provision,  the  proceeds  should  be  applied  pro  rata  to  all  the 
bonds,  whether  matured  or  not.  In  the  absence  of  such  pro- 
vision in  the  mortgage  a  very  different  case  might  be  pre- 
sented, though  the  courts  of  different  States  differ  as  to  this. 
2  Jones  Mort.,  1701.  But  it  was  competent  for  the  parties  to 
insert  the  stipulation,  and  the  assignees  of  the  bond  are 
bound  by  it.  If  the  payee  himself  held  the  later  bonds  unas- 
signed,  in  a  contest  between  him  and  the  holder  of  the  ear- 
lier bonds  assigned  by  him,  the  assignees  of  the  earlier  bonds 
would  be  entitled  to  be  paid  in  full  by  virtue  of  the  liability 
by  reason  of  the  endorsement.  But  here  the  contest  is 
between  two  sets  of  assignees,  and  by  the  terms  of  the  mort- 
gage "the  proceeds  of  the  sale  are  to  be  applied  to  the  entire 
indebtedness  whether  the  whole  thereof  be  due  or  not." 
The  cases  from  other  States  cited  by  the  distinguished  coun- 
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sel  of  the  appellant  apply  altogether  to  mortgages  in  which 
there  was  no  such  stipulation  as  in  the  present  instance,  and 
to  cases  in  which  the  contest  over  the  proceeds  was  between 
the  assignee  of  certain  of  the  bonds  and  the  payee  who  held 
the  others  still  unassigned.  The  authority  of  Kitchin  v. 
Grandy,  supra,  is  in  our  own  Court.  It  is  a  very  recent  case, 
and  "on  all-fours."  We  would  not  feel  at  liberty,  if  so  inclined, 
to  disregard  it  upon  the  strength  of  precedents,  even  if 
equally  in  point,  cited  from  other  States. 

But,  in  fact,  their  rulings  agree  with  ours.  Jones  on  Mort- 
gages, §1703,  says:  *' When  the  mortgage  provides  that 
upon  any  default  the  whole  mortgage  debt  shall  become  due 
and  payable,  then  there  can  be  no  preference  given  to  the 
holder  of  the  note  on  which  default  was  made  over  the 
holder  of  the  note  not  then  due,  because  by  such  default  the 
whole  debt  became  due  at  the  same  time.  A  pro  rata  dis- 
tribution should  then  be  made  between  the  holders  of  dif- 
ferent parts  of  the  debt."  And  this  is  supported  by  numer- 
ous citations  of  authorities. 

No  error. 


LEANDER  TAYLOE  v.  LANGLEY  TAYLOE,  Adm'r  of  W.  8. 

TAYLOE. 

Administration — Purchase  by  Administrator  at  his  ovm  sale — 

Negligence, 

1.  An  administrator  cannot  purchase  property  at  his  own  sale,  although 

he  pays  a  fair  price  and  acts  in  good  faith. 

2.  While  an  administrator  is  not  an  insurer,  he  will  be  held  to  that 

degree  of  diligence  and  care  which  prudent  men  under  like  cir- 
cumstances would  exercise,  and  the  fact  that  he  acted  in  good 
faith  and  with  an  honest  purpose  to  protect  his  trust  will  not 
excuse  him  from  liability  for  a  failure  to  use  such  diligence  and 
care. 
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Civil  action,  tried  before  Whitak^,  J.,  upon  exceptions  to 
referee's  report,  at  Spring  Term,  1890,  of  Hertford  Superior 
Court. 

It  appears  that  shortly  before  the  25th  of  August,  1877, 
W.  S.  Tayloe  died  intestate  in  the  county  of  Hertford,  and 
on  that  day  the  defendant  was  appointed  and  qualified  as 
administrator  of  his  estate.  The  plaintiff,  his  brother,  and 
the  surviving  widow  of  his  intestate,  were  the  distributees  of 
the  estate,  and  this  action  was  begun  on  the  2d  day  of  April, 
1888,  to  compel  an  account,  settlement  and  distribution  of 
the  estate  in  the  hands  of  the  defendant,  as  to  the  plaintiff. 

The  pleadings  raised  numerous  issues  of  fact.  In  the 
course  of  the  action,  it  was  referred  to  a  referee  to  take  and 
state  an  account  and  make  report  thereof,  &c.,  all  of  which 
was  done.  To  the  report  the  plaintiff  filed  numerous  excep- 
tions, as  did  also  the  defendant.  These  exceptions  were 
disposed  of  by  the  Court  below,  except  in  two  respects.  The 
Court  chafged  the  defendant  with  a  rate  of  interest  to  which 
he  excepted.  This  exception  was  abandoned  in  this  Court. 
The  Court  also  charged  the  defendant  with  §333.33,  the 
plaintiflF's  share  of  the  fnce  value  of  a  certificate  for  $1,000 
of  the  stock  of  the  Chowan  Female  Baptist  Institute,  and  the 
defendant  excepted.* 

With  respect  to  this  exception,  the  Court  finds  the  follow- 
ing facts  : 

One  share  of  this  stock  of  the  face  value  of  $1,000  went 
into  the  hands  of  defendant  as  administrator  of  W.  S.  Tayloe. 

After  two  years  from  defendant's  qualification  as  adminis- 
trator, an  order  was  duly  made  by  the  Clerk  of  Hertford 
Superior  Court,  under  section  1412  of  The  Code,  directing 
the  sale  of  certain  evidences  of  debt  belonging  to  intestate 
Tayloe,  among  which  this  stock  was  described.  Under  said 
order,  the  same  was  oflered  for  sale  at  public  biddings,  and 
the  deft^ndant  honestly  and  earnestly  tried  to  induce  bidders 
and  secure  purchasers,  but  without  success,  and  it  was  finally 
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knocked  off  to  him  at  $103.  After  this,  he  tried  to  get  other 
parties  to  take  it  at  that  sum  for  the  benefit,  and  failed,  and 
finally  charged  himself  with  the  amount  and  surrendered 
the  stock  to  trustees  appointed  by  the  Chowan  Baptist  Asso- 
ciation to  reorganize  and  establish  the  Chowan  Female  Bap- 
tist Institute.  He  received  no  pecuniary  benefit  from  said 
stock,  or  benefit  of  any  kind,  except  that  he  was  allowed  to 
send  one  indigent  young  lady  to  said  institution  free  of 
charge,  whose  tuition  would  have  amounted  to  $62.50.  She 
was  in  no  way  related  to  him.  The  total  stock  was  $10,500. 
This  stock  had  no  pecuniary  market  value  whatever,  and 
the  defendant  acted  in  the  matter  in  good  faith  and,  as  he 
believed,  for  the  best  interest  of  the  estate 

The  stock  was  at  the  time  believed  bv  the  defendant  to  be 
insolvent  and  without  pecuniary  value.  The  property  con- 
sisted of  the  college  buildings  and  grounds,  constructed  and 
arranged  for  college  purposes,  and  was  purchased  and  had 
been  used  by  the  Baptist  denomination  for  many  years  for  a 
female  school.  This  is  located  in  the  village  of  Murfreesboro, 
and  is  worth  $20,000  to  $25,000,  and  pays  an  annual  rental 
of  $600,  which  has  to  be  applied  to  repairs  of  said  property. 

In  1868,  the  title  to  said  property  was  held  by  trustees  for 
the  Chowan  Baptist  Association.  At  that  time  the  institution 
was  much  involved  in  debt,  and  the  association  directed  and 
authorized  said  trustees  to  cnnvey  the  property  to  a  joint 
stock  company  upon  the  condition  that  such  stock  company 
would  pay  the  outstanding  debts  of  the  institution  and  would 
reconvey  the  property  to  said  association  upon  its  repayment 
of  the  money  expended  by  such  stock  company  in  paying 
said  debts.  The  debts  amounted  to  about  $10,500,  and  a 
joint  stock  company  was  accordingly  formed  with  a  capital 
stock  of  $10,500,  and  the  amount  of  stock  held  by  each 
stockholder  represented  the  amount  of  said  debts  paid  by 
such  stockholder.  The  $1,000  of  stock  owned  by  W.  S.  Tay- 
loe, and  sold  by  the  defendant  administrator  February  7th, 
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1881,  was  a  part  of  said  capital  stock.  At  the  time  of  said 
sale,  the  owners  of  the  stock  in  said  company,  except  two, 
had  voluntarily  surrendered  their  stock  to  trustees,  as  here- 
tofore stated,  without  demanding  or  receiving  repayment  of 
the  money  expended  by  them  in  pacing  the  debts  of  the 
institution.  Of  these  two  stockholders,  one,  holding  $500  of 
stock,  under  an  agreement  with  the  trustees,  was  permitted 
to  consume  the  whole  of  his  stock  in  literary  tuition  for  his 
own  children;  and  the  other, holding  the  same  amount, con- 
sumed $440  thereof  under  the  same  agreement,  and  then 
surrendered  the  balance.  When  the  stock  of  W.  S.  Tayloe 
was  sold  it  was  unpaid,  and  there  was  no  other  stock  then 
outstanding. 

The  facts  as  above  stated  during  the  argument  before  his 
Honor  were  admitted  by  both  the  plaintiff  and  defendant  to 
be  true,  and  the  Court  so  find. 

Upon  this  evidence,  the  Court  held  that  the  stock  was 
solvent,  and  could,  by  due  diligence,  have  been  collected  in 
full,  and  charged  the  defendant  with  the  same,  as  above. 

There  was  judgment  for  the  plaintiff,  and  the  defendant 
having  excepted,  appealed  to  this  Court. 

Mr,  B.  B.  Winbome,  for  plaintiff. 
Mr.  W.  D.  Prudera,  for  defendant. 

Merrimon,  C.  J. — after  stating  the  facts:  It  appears  by 
the  record  that  each  of  the  parties  waived  his  right  to  trial 
by  a  jury.  It  was  thus  consented  by  the  parties  that  the 
Court  might  find  the  facts,  and  we  are  not  at  liberty  to  review 
the  findings  of  fact  by  a  tribunal  thus  selected  by  the  par- 
ties. Moreover,  it  is  stated  in  the  case  settled  on  appeal  that 
the  facts  as  stated  by  the  Court,  "during  the  argument 
before  his  Honor,  were  admitted  by  both  the  plaintiff  and 
defendant  to  be  true,  and  the  Court  so  finds."  This  state- 
ment is  part  of  the  reord,  and  we  must  accept  and  act  upon 
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the  record  as  it  comes  to  us,  as  duly  certified,  by  transcript. 
It  was  therefore  wholly  unnecessary  to  send  up  the  whole  or 
any  part  of  the  evidence  upon  which  the  Court  based  its 
findings  of  fact. 

The  appellant  insists  that  the  Court  improperly  charged 
him  with  the  face  value  of  the  stock  of  the  Institute  men- 
tioned, because,  first,  he  purchased  the  same  at  a  sale  thereof 
made  by  him  as  allowed  by  law,  and  accounted  for  the  sum 
of  money  bid,  and  paid  for  it  in  good  faith,  and  with  the 
view  to  benefit  the  estate  of  which  he  was  administrator; 
and,  secondly,  that  the  "stock  had  no  pecuniary  market 
value  whatever,  and  the  defendant  acted  in  the  matter  in 
good  faith  and,  as  he  believed,  for  the  best  interest  of  the 
estate." 

Very  certainly,  the  appellant  had  no  right  to  purchase  the 
stock  of  himself  at  his  own  sale,  made  in  pursuance  of  an 
order  of  the  Clerk  of  the  Superior  Court  allowing  a  sale  of 
such  stock,  as  he  undertook  and  purported  to  do.  To  say 
the  most  for  him,  such  sale  was  voidable  at  the  will  of  the 
next-of-kin  (of  whom  the  appellee  is  one),  and  interested 
creditors  An  administrator  cannot  purchase  property  at 
his  own  sale,  even  in  good  faith,  fairly,  and  for  a  fair  price; 
certainly,  he  cannot  in  any  case,  without  the  sanction  or  rati- 
fication in  some  suflBcientwav  manifested  of  those  interested. 
This  rule  is  well  settled  and  founded  in  reason,  justice  and 
sound  policy.  For  convenience  of  reference,  we  here  cite 
several  cases  jnore  or  less  in  point,  and  stating  the  reason 
and  grounds  of  the  rule.  Ryden  v.  James,  1  Hawks.,  497 ; 
Cannon  v.  Jenkins,  1  Dev.  Eq.,  426 ;  Villines  v.  Norfleet,  2  Dev. 
Eq.,  167;  Ford  v.  Blount,  3  Ired.,  516;  Tate  v.  Dalton,  6  Ired. 
Eq.,  562 ;  Stewart  v.  Rutherford,  4  Jones,  483 ;  Robinson  v.  Clark, 
7  Jones,  562;  Roberts  v.  Roberts,  65  N.  C,  27;  Froneberger  v. 
Lewis,  70  N.  C,  456;  Frmieberger  v.  Lewis,  79  N.  C,  426; 
Hov>eU  V.  Tyler,  91  N.  C,  207. 
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It  does  not  appear  that  the  appellee  in  any  way  sanc- 
tioned, assented  to  or  ratified  the  sale  in  question.  He  was 
not  bound  by  it,  and  he  has  the  right  to  avoid  it.  It  must 
be  treated  as  wholly  ineffectual  for  the  present  purpose. 

If  the  appellant  had  sold  the  stock  Ht  a  fair  sale  and  in 
good  faith,  under  the  order  of  the  Clerk  of  the  Court,  to 
some  person  who  might  purchase  the  same  and  who  bid  and 
paid  less  than  the  real  value  of  the  property,  he  would  be 
chargeable  only  with  the  sum  of  money  he  so  received;  but 
he  chose  not  to  make  an  effectual  sale,  thinking  and  believ- 
ing he  ought  not  to  allow  a  great  sacrifice  of  the  stock.  But 
this  did  not  justify  him  in  afterwards  virtually  giving  it  to 
the  association,  as  he  did  do.  It  was  not  his.  There  had 
been  no  sale  of  it,  and  he  was  bound,  as  administrator,  not 
simply  to  exercise  good  faith,  but  as  well  to  observe  reason- 
able care  and  prudence  in  the  disposition  of  it.  An  admin- 
istrator is  not  an  insurer,  but  he  is  required  to  observe  good 
faith  and  ordinary  care.  He  must  honestly  and  faithfully 
intend  to  care  for  and  promote  the  just  advantage  in  all 
respects  of  the  estate  for  the  benefit  of  those  interested  in  it. 
But  this  is  not  sufficient.  He  is  further  bound  to  exercise 
reasonable  prudence  and  care.  What  is  such  prudence  and 
ordinary  care  must  depend  more  or  less  upon  the  condition 
and  circumstances  of  the  matters  and  things  to  be  done  or 
disposed  of  in  the  course  of  administering  the  estate.  How- 
ever honest  an  administrator  may  be,  and  however  much  he 
may  desire  to  protect  and  promote  the  estate  with  which  he 
is  charged,  he  is  required  to  use  such  ordinary  diligence, 
care,  foresight  and  circumspection,  as  an  ordinary  sensible 
and  prudent  man  would  do,  under  the  like  conditions  and 
circumstances,  as  to  his  own  property  and  affairs.  Nelson  v. 
Hall,  5  Jones'  Eq.,  32;  Patterson  v.  Wadsworth,  89  N.  C,  407, 
and  numerous  cases  there  cited;  Torrence  v.  Davidson,  92 
N.  C,  437;  Grant  v.  Reese,  94  N.  C,  725;  Green  v.  RourUree, 
88  N.  Ci,  164,  and  the  cases  there  cited. 
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In  this  case  the  Court  finds  that  the  appellant  acted  "in 
good  faith  and,  as  he  believed,  for  the  best  interest  of  the 
estate";  but  it  finds  further  "that  the  stock  was  solvent, and 
could,  by  due  diligence,  have  been  collected  in  full,"  and 
hence  it  charged  him  with  the  face  value  of  the  same.  It 
finds  that  he  was  honest;  that,  however,  he  was  not  reason- 
ably diligent,  prudent  and  careful;  that  he  disposed  of  the 
stock  unlawfully  and  for  a  sum  of  money  greatly  less  than 
its  value,  to  the  appellee's  injury.  And  surely  the  facts  as 
found  show  that  the  appellant  was  chargeable  with  gross 
negligence.  The  property  of  the  Institute  was  worth  from 
$20,000  to  $25,000.  It  owed  debts  to  the  amount  of  $10,500. 
Its  capital  stock  was  $10,500.  The  appellant  treated  §1,000 
of  the  stock  in  his  hands  ns  worth  but  $103,  and  accounts 
for  only  that  sum.  He  failed  to  dispose  of  it  as  the  law 
directed,  as  he  should  have  done  to  relieve  himself  from 
liability.  The  Court  finds  that  it  is  worth  the  sum  specified 
in  the  certificate.     Hence,  clearly,  the  appellant  was  properly 

charged  with  that  sum 

Judgment  aflSrmed. 


J.  W.  ALBERTSON  &  SON  v.  HARVEY  TERRY  and  T.  ELY. 

Appeal —  Vacating  Judgments — Exceptions — Excusable   Neglect. 

1.  The  Supreme  Court  will  not  review  the  finding  of  facts  by  the  trial 

Judge  upon  a  motion  to  vacate  a  judgment  upon  the  ground  of 
excusable  negU  ct,  surprise  or  inadvertence;  it  can  only  pass  upon 
the  question  whether  such  facts,  in  law,  do  or  do  not  constitute 
such  neglect,  surprise  or  inadvertence. 

2.  A  party  making  a  motion  to  vacate  a  judgment  because  of  mistake, 

surprise  or  inadvertence  has  the  right  to  request  the  Court  to 
specify  the  ground  of  its  decision,  and  a  refusal  to  grant  such 
request  will  be  error. 

^.  Where  such  a  motion  is  denied  in  the  exercise  of  the  discretion  of  the 
Court,  the  Supreme  Court  will  not  review  the  judgment. 
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Motion  to  vacate  judgment  rendered  in  Pasquotank 
Superior  Court,  heard  before  Connor^  J.,  on  Fall  Circuit,  1890. 

The  defendants  moved  to  set  aside  a  judgment  obtained 
against  them  by  the  plaintiffs,  upon  the  ground  of  surprise 
and  excusable  neglect.  The  following  are  the  facts  found 
by  the  Court  below,  and  its  order  thereupon  : 

The  Fall  Term,  1890,  of  Pasquotank  Court  began  on  Mon- 
day, September  15th.  On  Monday  of  the  said  term,  the 
defendant  Harvey  Terry,  being  an  attorney  of  said  Court,  for 
himself  and  his  co-defendant,  requested  the  Court  to  make 
an  order  directing  the  plaintiffs  to  file  a  bill  of  particulars 
before  the  said  defendants  be  required  to  answer  the  com- 
plaint; also  asking  that  deft^ndants  be  allow*  d  thirty  days 
within  which  to  file  their  answer,  the  plaintiffs  having  filed 
a  verified  complaint. 

Counsel  for  the  plaintiffs  stated  that  they  wnuld  file  a  bill 
of  particulars,  and  requested  that  an  order  be  made  direct- 
ing the  defendants.to  file  copies  of  certain  vouchers  which 
they  had  in -their  possession. 

The  said  counsel  also  stated  that  they  would  file  said  bill 
on  Wednesdav  of  said  term,  but  could  not  consent  to  an 
extension  of  time  to  defendants  to  file  their  answer.  Mr. 
Terry  thereupon  assented  to  the  making  of  the  order,  which 
appears  in  the  record,  directing  both  parties  to  file  said  bill 
and  copies  on  Wednesday.  It  was  stated  by  members  of  the 
Bar  that  the  docket  was  small,  and  would  be  disposed  of 
before  the  end  of  the  week.  On  Thursday,  September  18th, 
the  civil  docket  was  called  for  the  last  time,  when  plaintiffs 
announced  that  they  had  complied  with  the  said  ordfer,  but 
that  defendants  had  failed  to  do  so.  Mr.  Terry  had  not,  so 
far  as  the  memory  of  the  Judge  serves  him,  been  in  the 
courthouse  since  Monday.  The  Court,  thereupon,  on  motion 
of  the  plaintiffs*  counsel,  rendered  judgment  by  default  and 
inquiry,  as  appears  in  the  record.  The  business  of  the  Court, 
except  the  discharge  of  the  Grand  Jury,  was  disposed  of 
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at  that  time.  The  Judge  remained  in  Elizabeth  City  until 
Saturday  at  12  m.,  when  he  left  for  the  next  term,  begin- 
ning at  Perquimans,  on  Monday,  the  22d  of  September. 
The  Court  remained  oj)en  for  the  reports  of  the  Grand  Jury 
and  hearing  any  motion  which  might  be  made  until  five 
o'clock  p.  M.,  Friday,  September  19th,  1890.  The  defendant 
did  not  apply  for  any  order  setting  aside  said  judgment,  or 
extending  the  time  for  filing  answer,  except  as  hereinbefore 
stated,  as  appears  by  the  record.  The  defendant  Terry,  on 
Monday,  the  22d  day  of  September,  filed  with  the  Clerk  the 
answer  which  appears  in  the  record.  The  defendant  Harvey 
Terry  resides  in  the  county  of  Pasquotank. 

The  Court,  upon  the  foregoing  facts,  declined  to  set  aside 
the  said  judgment. 

The  defendants  excepted  and  appealed, 

Mr.  E,  F,  AycUeU,  for  plaintiffs. 
No  counsel  contra. 

Merrimon,  C.  J.— after  stating  the  case:  It  is  not  the 
province  of  this  Court  in  this  and  like  cases  to  review  the 
findings  of  fact  by  the  Court  below.  It  can  only  decide  upon 
appeal  that  the  facts  found  do  r>r  do  not  constitute  ^*  mistake, 
inadvertence,  surprise  or  excusable  neglect;"  it  cannot  go 
beyond  that  and  decide  that  the  Court  ought  or  ought  not 
to  allow  or  disallow  a  motion  founded  upon  such  cause  to 
set  aside  a  judgment,  order  or  other  proceeding,  as  allowed 
by  the  statute  {The  Code,  §  274).  This  statute  vests  the  dis- 
cretion to  set  aside  a  judgment  for  such  cause  in  the  Judge 
before  whom  the  motion  is  made,  and  his  exercise  of  discre- 
tion is  not  reviewable  by  this  Court.  Branch  v.  Walker ,  92 
N.  C,  87;  Foley  v.  Blank,  id.,  476. 

It  does  not  appear  that  the  Court  refused  to  allow  the 
motion  to  set  aside  the  judgment  complained  of,  upon  the 
ground  that  in  no  view  of  the  facts  could  they  constitute 
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mistake,  surprise,  inadvertence  or  excusable  neglect.  So  far 
as  appears,  it  may,  as  it  might  «io,  have  denied  the  motion 
in  the  exercise  of  \U  'liscretion,  in  which  case  this  Court 
could  not  review  its  action.  The  burden  is  on  the  appellants 
to  show  error  If  they  fail  to  do  so,  the  judgment  should  be 
affirmed.  The  presumption  is  in  favor  of  its  correctness  and 
vnlidity. 

If  the  appellants  iiUende*!  t)  assign  as  error  tliatthe  Court 
based  its  order  upon  some  particular  erroneous  ground  they 
should  have  requested  it  to  s{)ecify  the  ground  of  its  decision, 
and  the  Court  having  done  so  they  should  have  assigned 
error  in  that  respect.  If  the  Court  had  refused  in  such  case 
to  specify  the  ground,  such  refusal  would  have  been  erro- 
neous. 

Affirmed. 


THE  STATE  ex  rel.  MARY  E.  PRESSON  v.  JaMES  D.  BOONE  et  al. 

Clerk  of  Svperior  CohH — Receiver — Official  Bond — Interest — 

Pleading  and  Jadgment. 

1.  Prior  to  the  enactment  of  section  72  of   The  Code  (November,  1883), 

Clerks  of  the  Superior  Courts  were  not  licible  upon  their  official 
bonds  for  moneys  received  by  them  in  the  capacity  of  receivers 
of  funds  belonging  to  infants ;  but  now,  by  virtue  of  that  section, 
such  bonds  are  responsible  for  all  moneys  and  effects  which  may 
come  to  their  hands  by  color  of  their  office,  or  under  any  decree 
or  order  of  a  Judge,  though  such  order  or  decree  may  have  been 
irregular,  or  even  void  for  want  of  jurisdiction. 

2.  A  bond  executed  prior  to  but  current  at  the  time  of  the  enactment  of 

that  section  would  be  liable  for  all  such  moneys  and  effects 
received  thereafter  while  the  bond  was  in  force. 
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8.  Where  it  was  shown  that  in  Deccm^r,  18*^2,  the  Clprk  of  a  Superior 
Court,  who  had  theretofore  been  appointed  a  receiver  of  funds 
belonging  to  a  minor,  received  from  an  administrator  a  sum  of 
money  belongiiig  to  the  minor,  and  gave  a  receipt  therefor  signed 
"Clerk  of  the  Superior  Court,  and  receiver  of,"  etc.  :  Held^  that 
he  was  liable  upon  his  bond  as  <Jlerkt  inasmuch  as  under  sections 
1543,  1544  of  The  Code,  it  was  made  his  official  duty  to  receive  and 
account  for  all  moneys,  etc..  paid  into  his  office  by  executors  and 
administrators — and  it  will  be  presumed  he  received  the  money  by 
virtue  of  that  authority. 

4.  In  an  action  to  recover  from  the  Clerk  and  his  sureties  moneys 
received  by  him  in  his  official  capacity,  the  plaintiff  is  entitled  to 
interest  at  six  per  cent,  per  annum  from  the  time  of  its  receipt  by 
the  officer,  and  to  twelve  per  cent,  from  the  time  of  demand  and 
refusal  to  pay. 

Civil  action,  tried  before  IVomack,  J,  at  January  Term, 
1890,  of  Northampton  Superior  Court. 

The  defendant  James  D.  Boone  was  continuously  Clerk  of 
the  Superior  Court  of  the  county  of  Northampton  from 
December,  1879,  until  the  8th  of  December,  1884,  and  his 
co-defendants  are  sureties  to  his  official  bonds,  alleged 
breaches  of  which  are  the  subject  of  this  action. 

At  Spring  Term  of  1880  of  the  Superior  Court  of  that 
county,  the  Court,  on  motion  of  the  Solicitor  of  the  State, 
made  an  order  relieving  a  former"  rec-  iver"  (pre-ently  to  be 
mentioned)  and  appointing  the  said  Clerk  **  receiver  *  *  *  * 
to  manage  the  funds  of  said  minor  chiMren  and  luna- 
tics (numerous  persons  mentioned),  including  the  relator 
(who  was  at  that  time  an  infant),  for  their  benetit,  and  make 
his  annual  report,"  &c. 

Afterwar<ls,  on  the  4th  of  December,  1882,  the  said  Clerk, 
as  such  receiver,  received  from  James  W.  Grant,  administra- 
tor de  bonis  nati  of  Samuel  Presson,  $770  5i^  which  sum  was 
due  the  relator  (then  an  infant)  as  her  share  of  her  father's 
personal  estate,  and  executed  to  him  a  receipt,  whereuf  the 
following  is  a  copy : 
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"  770.59  Received  of  James  W.  Grant,  as  administrator 
de  bonis  non  of  Samuel  Presson,  the  sum  of  seven  hundred 
and  seventy  dollars  and  fifty-nine  cents,  in  full  payment  of 
Mary  E.  Presson's  share  of  said  Samuel  Presson,  which  said 
sum  was  coming  to  her  as  distributee  of  said  Samuel  Pres- 
son.    This  September  4th,  1882 

(Signed)  James  D.  Boone, 

[Seal.]  Clerk  of  the  Supeinor  Court  of  Northampton 

County  J  and  Receiver  of  Mary  E,  Pi-esson" 

The  said  Mary  E.  Presson,  after  she  attained  the  age  of 
twenty-one  years,  on  the  18th  of  March,  1885,  demanded  of 
the  said  Boone  that  he  pay  her  the  said  sum  of  money,  with 
interest  thereon,  and  he  refused  and  failed  to  pay  or  account 
to  her  for  the  same.  Whereupon,  she  brought  this  action 
to  recover  the  said  sum.  She  alleges,  among  other  things, 
that  the  said  Boone  misapplied,  converted  to  his  own  use,  and 
refused  to  account  to  her  for  the  same,  &c.,  &c.  The  defend- 
ants denied  most  of  the  material  allegations  of  the  complaint, 
and  the  pleadings  raised  issues  of  fact 

The  following  is  bo  much  of  the  case  settled  on  appeal  as 
need  be  reported : 

"The  plaintiff  oflFered  in  evidence  the  record  of  the  ap- 
pointment of  J.  D.  Boone  as  receiver  of  Mary  E.  Presson, 
the  relator,  at  Spring  Term,  1880,  of  said  Court.  The  defend- 
ants objected  to  this  evidence,  for  that  the  record  did  not 
show  that  the  Court  had  jurisdiction  of  the  person  of  Mary 
E.  Presson,  or  of  her  property ;  that  this  w^as  not  all  of  the 
record,  in  that  the  appointment  of  N.  R.  Odom,  a  former 
receiver,  should  be  first  introduced,  which  defendants  con- 
tended was  invalid,  and  that  hence  the  appointment  of 
Boone  was  invalid.  This  record  of  appointment  of  N.  R. 
Odom  was  subsequently  introduced  by  the  defendants.  Ob- 
jection overruled,  and  exception  by  the  defendants. 
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"The  plaintiff  then  offered  in  evidence  the  receipt  of  Boone, 
dated  September  4th,  1882,  nnd  then  closed  his  case." 

With  a  view  of  showing  that  N.  R.  Odom  (the  former 
Clerk  and  receiver)  was  never  legally  appointed  receiver  of 
Mary  E.  Presson's  estate,  the  defendants  introduced  the  record 
of  said  appointment,  as  follows: 

"North  Carolina — Superior  Court,  Spring  Term,  1877, 

*'It  is  ordered  by  the  Court  that  N.  R.  Odom  be  and  hereby 
is  appointed  receiver  for  Mary  E.  Presson  and  Martha  A. 
Presson,  minor  children  of  Samuel  Presson,  deceased,  and 
that  N.  R.  Odom  is  hereby  authorized  and  empowered  to 
collect  and  receive  from  James  W.  Grant,  public  administra- 
tor, who  is  administrator  de  bonis  non  of  the  said  Samuel 
Presson,  all  sums  of  money  that  may  be,  or  came  into  his 
hands,  belonging  to  said  infants,  and  expend  the  income,  if 
necessary,  for  their  maintenance  and  support." 

W.  W.  Peebles,  a  witness  for  the  defendants,  then  testified 
that  he  and  the  former  Clerk  of  said  Court,  the  said  J.  D. 
Boone,  made  a  thorough  search  of  the  records  in  said  office 
for  said  county,  and  that  no  report  or  presentment  by  the 
grand  jury  that  Mary  E.  Presson  was  a  minor,  having  an 
estate,  and  was  without  guardian,  could  be  found,  and  that 
DO  entry  or  memorandum  of  such  report  or  presentment 
could  be  found  ;  that  the  record  introduced  contained  all  that 
could  be  found  in  said  office  touching  the  appointment  of 
said  Odom  as  receiver  of  Mary  E.  Presson. 

The  defendants  insisted,  that  when  the  Court  appointed 
Odom  receiver  of  Mary  E.  Presson's  tslate  it  had  jurisdic- 
tion neither  of  the  person  of  Mary  E.  Presson  nor  of  her 
estate,  and  that  the  appointment  was  a  nullity;  and  that  the 
appointment  of  James  D.  Boone  as  receiver  in  his  stead  was 
also  null  and  void,  and  asked  the  Court  so  to  charge. 

108—6- 
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The  Judge  instructed  the  jury  that,  if  the  evidence  is 
believed,  the  defendant  Boone  received  the  money  alleged  in 
the  complaint  by  virtue  and  color  of  hisoflfice  as  Clerk  of  the 
Superior  Court,  and  that  the  jury  would  answer  the  first  issue 
Yes.    The  defendants  excepted  to  this  charge. 

The  Judge  further  charged  the  jury  to  allow  the  plaintiff 
six  per  cent,  interest  from  the  time  the  defendant  J.  D. 
Boone  received  the  fund  until  the  time  a  demand  was 
made  on  him,  which  was  at  the  time  of  the  service  of  the 
summons  on  the  defendant  Boone,  and  twelve  per  cent, 
thereafter.  The  defendants  excepted  to  this  charge,  on  the 
ground  that  the  fund  did  not  bear  interest  until  a  demand 
was  made. 

The  following  issues  were  submitted  to  the  jury — 

1.  Did  the  defendant  J.  D.  Boone  receive  the  money  men- 
tioned in  the  complaint  by  virtue  or  color  of  his  office  as 
Clerk  of  the  Superior  Court  of  Northampton  County?  To 
which  the  jury  answered,  "  Yes." 

2.  What  amount  is  due  the  relator?  To  which  the  jury 
answered,  "  $700." 

There  was  a  judgment  upon  the  verdict,  and  appeal  by 
defendants. 
The  defendant  filed  the  following  exceptions — 

1.  The  Judge  erred  in  admitting  the  reicord  of  the  appoint- 
jnent  of  J.  D.  Boone  as  receiver  of  Mary  E.  Presson. 

2.  In  instructions  given  to  the  jury. 

3.  In  refusing  to  give  the  instructions  asked  by  the 
defendants. 

Mr.  T.  W,  Mason,  for  plaintiff. 

Messra,  R.  B  Peebles  and  B.  S.  Gay,  for  defendants. 

Merrimon,  C.  J. — after  stating  the  case:  The  defendant 
Boone  was  Clerk  at  and  before  the  Spring  Term,  1880,  of 
the  Superior  Court  mentioned  above.     At  that  term  he  was 


FEBRUARY  TERM,  1891.  83 

Presson  v.  Boone. 

appointed,  as  Clerk,  receiver  of  the  funds  belonging  to  the 
relator,  then  an  infant.  Afterwards,  on  the  4th  of  December, 
1882,  he  received  of  funds  due  to  her  $770.59,  which,  it  is 
alleged,  he  misapplied  to  his  own  use  and  ])urposes.  He 
purported  to  be  appointed  such  receiver  under  and  in  pur- 
suance of  the  statute  (Bat.  Rev.,  ch.  53,  §§  22,  47).  The 
liability  of  such  Clerk  as  receiver  arising  under  these  statu- 
tory provisions  was  not,  at  the  time  just  mentioned,  embraced 
by  his  official  bonds,  because,  as  has  been  decided,  his  office 
and  duties  as  such  Clerk  did  not  embrace  the  receivership 
and  the  duties  and  liabilities  incident  thereto.  The  receiver- 
ship and  its  incidents  were  outside  of  and  beyond  his  official 
duties  as  Clerk,  and  hence  not  embraced  by  his  official  bond 
and  its  purposes.  Bat.  Rev.,  ch.  17,  §  137 ;  Kerr  v.  Brandon^ 
84  N.  C,  128 ;  Rogers  v.  Odom,  86  N.  C,  432 ;  Syme  v.  Bunt- 
tw^,.91  N.  C,  52. 

The  scope  and  purpose  of  the  official  bonds  of  Clerks  of 
the  Superior  Courts  were  afterwards  enlarged  by  the  statute 
{The  Code,  §  72),  which  provided,  among  other  things,  that 
the  bond  required  should  be  void,  **  If  he  (the  Clerk)  shall 
account  for  and  pay  over,  according  to  law,  all  moneys  and 
effects  w-hich  have  come  or  may  come  into  his  hands  by 
virtue  or  color  of  his  office,  or  under  an  order  or  decree  of  a 
Judge,  even  Oiough  Huch  order  or  decree  be  void  for  want  of  juris- 
diction 0  other  irregularities"  &c.  This  statutory  provision 
greatly  enlarged  the  compass  of  the  Clerk's  bond,  and,  as 
enlarged,  it  embraces  receiverships  and  the  incidental  liabili- 
ties growing  out  of  them.  Syine  v.  Bunting,  supra.  But 
the  receivership  and  the  liability  growing  out  of  it  in  this 
case  was  created  and  arose  before  the  statutory  provision  just 
cited,  and  it  operated  only  prospectively;  it  did  not  apply  to 
and  embrace  such  liabilities  existing  at  the  time  it  was 
enacted.  Syme  v.  Bunting,  supra,;  Thomas  v.  Connelly,  104i 
N.  C,  34'2.  The  bond  of  the  Clerk  current  at  the  time  of  the 
enactment  would,  however,  embrace  such  liabilities  of  the 
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Clerk  arising  thereafter,  because  it  was  contemplated,  at  the 
time  the  bond  in  such  case  was  given,  that  new  and  addi- 
tional duties  and  obligations  might  be  added  to  those  of  the 
Clerk  existing  at  that  time.  The  statute  so  expressly  pro- 
vided. Bat.  Rev.,  ch.  17,  §  137  ;  City  of  Wilmington  v.  NiUtf 
78  N.  C,  177;  same  case,  80  N.  C,  265. 

It  appears  that  the  defendant  Clerk  and  receiver  received 
the  fund  in  question  in  December  of  1882.  The  statute 
enlarging  the  scope  of  the  Clerk^s  bond  above  cited  took 
effect  on  the  first  day  of  November,  1883.  The  Code,  §  3866. 
The  bond  sued  upon  does  not,  therefore,  embrace  the  liability 
of  the  defendant  Clerk  as  receiver.  Syme  v.  Bunting,  supra. 
It  might  possibly  be  otherwise  if  it  appeared  that  the  Clerk, 
as  receiver,  had  the  fund  at  and  after  the  time  the  enlarg- 
ing statute  took  effect.  It  does  not  appear  that  he  so  had 
the  same. 

It  is  made  a  ground  of  defence  in  the  answer  of  the  defend- 
ants, that  the  appointment  of  the  defendant  Clerk  as  receiver 
of  the  relator  was  void,  because,  as  alleged,  there  was  no 
action  pending  in  which  such  appointment  might  be  made, 
nor  was  there  any  presentment  of^a  Grand  Jury  that  author- 
ized such  appointment  as  contemplated  and  intended  by  the 
statute  (Bat.  Rev.,  ch.  53,  §§  21,  22,  46.  47)  then  in  force. 
The  appointment  seems  to  have  been,  at  least,  irregular.  So 
far  as  appears,  it  was  made  upon  the  mere  suggestion  and 
motion  of  the  Solicitor  for  the  State.  But  we  need  not  decide 
that  such  appointment  was  or  was  not  void,  because  we  are 
of  opinion  that  the  relator  is  entitled  to  recover  whether  the 
defendant  Clerk  was  or  was  not  such  receiver. 

The  statute  (The  Code,  §§1543,  1544;  Acts  1881,  ch.  305, 
§§  1,  3)  prescribes  that  "  It  shall  be  competent  for  anj'  execu- 
tor, administrator  or  collector,  at  any  time  after  twelve 
months  from  the  date  of  letters  testamentary  or  of  adminis- 
tration, to  pay  into  the  office  of  Clerk  of  the  Superior  Court 
of  the  county  where  such  letters  were  granted  any  moneys 
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belonging  to  the  legatees  or  distributees  of  the  estate  of  his 
testator  or  intestate,  and  such  payment  shall  have  the  effect 
to  discharge  such  executor,  administrator  or  collector,  and 
his  sureties  on  his  official  bond,  to  the  extent  of  the  amount 
60  paid. 

"It  shall  be  the  duty  of  the  Clerk,  in  the  cases  provided 
for  in  the  preceding  section,  to  receive  such  money  from  any 
executor,  administrator  or  collector,  and  to  execute  a  receipt 
for  the  same  under  the  seal  of  his  office." 

Now,  when  a  Clerk  receives  money  as  contemplated  by 
this  statutory  provision,  he  clearly  receives  it  by  virtue  of 
his  office.  It  is  made  his  duty,  and  he  is  required  to  receive 
money  in  the  cases  provided  for,  and  in  the  nature  of  the 
matter  he  is  charged  and  chargeable  with  it  as  Clerk  when 
and  as  soon  as  he  receives  it.  He  is  required  to  keep  the 
same  safely  until  he  shall  pay  it  to  the  persons  entitled  to 
have  the  same.  His  bond  is  intended  to  secure  "all  moneys 
and  eflTects  which  have  come  or  may  come  into  his  hands  by 
virtue  or  color  of  his  office,"  etc.  Thomas  v.  Connelly,  supra; 
Ckissidey  ex  parte,  95  N.  C,  225 ;  Sharpe  v,  Connelly,  105  N.  C,  87. 

It  appears  here,  by  and  from  the  complaint,  among  other 
material  facts  alleged,  that  an  administrator  de  bonis  non, 
after  the  lapse  of  more  than  twelve  months  next  after  the 
date  of  his  letters  of  administration,  paid  the  sum  of  money 
mentioned  for  the  relator,  a  distributee  of  the  intestate,  to 
the  Clerk  of  the  Superior  Court  of  the  coun'ty  where  such 
letters  were  granted;  that  the  Clerk  gave  his  receipt  for  the 
same,  signing  it  as  "  Clerk  of  the  Superior  Court  of  Northamp- 
ton County,  and  receiver  of  Mary  E.  Presson,"  the  relator, 
and  under  the  seal  of  his  office.  The  Clerk  thus  received 
money  that  he  might  receive  and  be  charged  with  in  a  case 
in  the  way  provided  for  by  the  statute.  He  seems  to  have 
had  the  statute  in  view,  and  to  have  intended  to  comply 
with  its  requirements.  He  gave  his  receipt  as  Clerk  "  under 
the  seal  of  his  office"— that  is,  the  seal  of  the  Court— kept 
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and  used  by  him  He  had  no  other  seal  of  office  required 
or  recognized  by  law.  Hence,  the  seal  of  the  Court  is  meant. 
Although  the  Clerk  may  have  been  receiver,  still  he  might 
receive  such  fund  into  his  office  as  Clerk.  The  statute, 
required  that  he  should  receive  it  as  Clerk,  to  be  paid  out  to 
whomsoever  might  be  entitled  to  have  it.  It  was  in  his 
hands — in  his  office — for  all  lawful  purposes.  He  received 
it,  as  he  might  do,  as  Clerk  as  well  as  receiver.  He  pur- 
ported to  receive  it  by  virtue  of  his  office  in  the  case  pro- 
vided for  by  law.  Else,  w^jerefore  did  he  give  and  sign  the 
receipt  as  Clerk  under  his  seal  of.office?  There  is  no  reason 
why  he  might  not  receive  the  fund  into  his  office  as  Clerk, 
although  the  Court  might,  in  some  appropriate  pertinent 
w^ay,  require  him  to  deal  with  the  fund  as  receiver,  if  he  were 
such  receiver.  He  might  be  chargeable  with  the  fund  in  the 
double  capacity  of  Clerk  and  receiver.  In  a  proper  case,  the 
Court  might  have  jurisdiction  to  require  him,  in  such  double 
capacity,  to  account  for  and  dispose  of  the  fund  according  to 
law.  The  mere  fact  that  the  Clerk  was  receiver  did  not  pre- 
vent him  from  receiving  the  fund  that  he  was  required  by 
law  to  receive  as  Clerk. 

As  the  defendant  might  thus  receive  the  fund  and  did  so,  as 
appears  from  the  pleadings,  and  his  receipt  not  being  denied, 
the  law  charged  him  with  it  as  Clerk  by  virtue  of  his  office 
and  when  he  made  default  in  failing  to  pay  the  same  to  the 
relator,  who  was  entitled  to  have  it,  as  he  was  bound  to  do, 
she  at  once  became  entitled  to  have  her  remedy  for  such 
default  against  his  sureties  to  his  appropriate  official  bond 
for  a  breach  of  the  condition  thereof. 

Nor  is  there  any  just  reason  why  the  relator  may  not  have 
her  remedy  in  this  action,  because  the  allegations  of  the 
complaint  fully  develop  informally  her  cause  of  action 
against  the  defendant  as  Clerk  as  well  as  receiver,  and  it 
appears  from  material  facts  admitted  in  the  answer,  and  the 
verdict  of  the  jury  upon  the  pertinent  issues  of  fact  sub- 
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mitted  to  them,  that  the  relator  is  entitled  to  have  the  judg- 
ment appealed  from.  When  the  cause  of  action  appears 
sufficiently  from  the  complaint,  though  informally  alleged, 
and  the  case  is  tried  upon  its  merits,  the  Court  ought  to 
enter  such  judgment,  as  the  pleadings,  the  admissions  of 
fact,  the  findings  of  fact  in  some  cases  by  the  Court  or  a 
referee,  or  the  verdict  of  a  jury  upon  issues  submitted  to 
them,  warrant,  without  regard  to  an  imperfect  or  improper 
demand  for  judgment  in  the  complaint  or  other  pleadings, 
or  whether  there  be  any  formal  demand  therefor.  The 
merits  of  the  matter  litigated  and  settled  appearing,  the  law 
at  once  suggests  the  proper  judgment  to  be  given.  While  it 
is  far  better  and  very  desirable  that  the  pleadings  shall  be 
directly  pertinent,  precise  and  orderly,  still  when  they  can  be 
upheld  as  sufficient,  this  must  be  done,  if  to  do  so  works  no 
injustice  to  a  party.  This  is  the  spirit  and  purpose  of  the 
present  method  of  civil  procedure.  Dempsey  v.  Rhodes^  93 
N.  C,  120;  Moore  v.  Nowell,  94  N.  C,  265;  Harris  v.  Sneedm, 
104  N.  C,  369. 

The  exception  to  the  instruction  the  Court  gave  the  jury 
as  to  interest  is  unfounded.  As  the  defendant  Clerk  failed 
to  pay  the  relator  the  money  he  had  so  received  when  she 
demanded  that  he  pay  her  the  same,  the  presumption  is  that 
he  used  it  as  soon  as  he  received  it.  He  might  show  the 
contrary.  If  he  used  it,  he  was  properly  chargeable  with 
interest  at  the  rate  of  six  per  centum  per  annum,  and  twelve 
per  cenlum,  certainly,  from  the  time  of  the  demand.  The 
Code,  §  1890;  State  v.  Allen,  5  Ired.,  36. 

Judgment  affirmed. 
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J.  L.  DOVER  and  wife  v.  H.  L.  RHEA  et  a1. 

TVust —  Trmiee —  Contract — Statute  Frauds — Evidence. 

1.  Where  A  conveyed  a  tract  of  land  to  B  upon  a  parol  trust  to  pay 

certain  judgmentSf  etc.,  and  these  were  paid  off  and  discharged 
with  the  proceeds  of  other  lands  held  by  A  :  Held,  that  a  trust 
resulted  to  him,  and  that  such  an  interest  cannot  be  tranfeired  by 
parol. 

2.  Although  the  trustor  intended  to  give  the  land,  which  he  sold,  to  his 

daughter,  the  plaintiff,  and  defendant  agreed  by  parol  to  convey 
the  lands  held  in  trust  to  her :  Held,  that  this  did  not  constitute 
the  defendant  a  trustee  for  the  plaintiff,  but  amounted  to  a  parol 
contract  to  convey,  which  was  within  the  statute  of  frauds,  and 
that  the  resulting  trust  descended  to  the  heirs  at  law  of  the 
trustor. 

This  was  a  civil  action,  tried  before  Philijys,  J,,  and  a  jury, 
at  Fall  Term,  1890,  of  the  Superior  Court  of  Madison  County. 

The  purpose  of  the  action  was  to  declare  the  defendant  a 
trustee  for  the  benefit  of  the  plaintiff'  Polly  as  to  a  certain 
tract  of  land  described  in  the  complaint.  The  only  issue 
submitted  to  the  jury  was  as  follows: 

"Does  H.  R.  Rhea  hold  the  land  under  a  parol  agreement 
to  convey  to  Polly  Dover?" 

It  wa§  in  evidence  that  J.  L.  Rhea,  the  father  of  the  feme 
plaintiff"  and  defendant,  conve^yed  the  said  land  (it  being 
known  as  the  Arrington  tract)  to  his  son  N.  L.  Rhea  by 
deed  absolute,  upon  a  parol  trust  to  sell  the  same  and  pay 
certain  judgments  which  had  been  obtained  against  the  said 
J.  L.  Rhea  by  one  Flasher,  and  also  certain  costs,  eic.  That 
said  N.  L.  Rhea,  with  the  consent  of  his  father,  conveyed  to 
the  defendant  by  deed  absolute,  upon  similar  parol  trusts,  all 
of  said  tract  except  twelve  acres,  which  he  had  sold  toone  Hens- 
ley,  and  substituting  for  said  twelve  acres,  twenty-five  acres  of 
other  land  which  his  father  had  previously  given  him.   That 
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there  was  an  express  agreement  that  the  defendant  should 
hold  all  of  said  land  upon  the  trust^s  above  mentioned. 

It  was  also  in  evidence  that  said  J.  L.  Rhea  had  divided 
all  of  his  laud  (except  that  above  mentioned)  among  his 
children  and  conveyed  to  them  except  a  tract  intended  for 

Polly. 

That  afterwards,  being  pressed  upon  the  judgments  and 
being  unable  to  sell  the  land  conveyed  in  trust,  and  there 
being  an  offer  for  the  tract  intended  for  Polly,  J.  L.  Rhea 
sold  and  conveyed  the  same  to  W.  S.  Rhea  for  S400,and  that 
this  was  done  upon  an  understanding  with  the  defendant 
that  he  would  convey  the  land  he  held  in  trust  to  said  Polly 
whenever  she  called  for  a  <lted.  It  was  also  in  evidence 
that  defendant  took  the  money  and  paid  off  and  discharged 
the  said  judgments,  costs,  eic. 

The  defendant  denied  that  he  took  the  land  in  question 
upon  any  trust  whatever,  claiming  that  he  purchased  the 
same  for  a  valuable  consideration.  He  denies  that  he  ever 
promised  to  convey  tlie  land  to  Polly.  There  was  no  evi- 
dence that  Polly  was  ever  in  posse;jsiou  of  the  tract  set  apart 
and  intended  for  her,  nor  was  it  ever  conveyed  to  her.  The 
Flasher  judgments  were  against  J.  L.  Rhea  as  principal,  and 
the  defendant  as  his  surety. 

The  defendant  objected  to  evidence  as  to  his  declaration 
that  he  would  convey  the  land  to  Polly,  claiming  that  it  was 
inhibited  by  the  statute  of  frauds.  It  was  admitted,  and  he 
excepted. 

The  Court,  after  stating  the  contention  of  the  parties,  etc., 
charged  as  follows: 

"  If,  upon  the  whole  evidence,  it  is  shown  to  the  satisfaction 
of  the  jury  that  J.  L.  Rhea,  in  the  division  of  his  lands  among 
his  children,  set  opart  a  tract  which  he  intended  for  his 
daughter  Polly,  and  also  set  apart  a  tract  to  be  sold  to  pay 
oflF  the  judgments  against  him,  which  he  conveyed  to  his 
son  N.  L.  Rhea  for  that  purpose  and  with  that  understand- 
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ing,  and  N.  L.  Rhea,  while  holding  the  same  for  that  purpose, 
conveyed  twelve  acres  to  Hensley,  and  to  replace  the  value 
of  the  twelve  acres  conve3'ed  twenty-five  acres  spoken  of  in 
the  evidence,  together  with  the  said  tract  to  his  brother 
H.  R.  Rhea,  with  the  consent  of  J.  L.  Rhea,  and  H.  R.  Rhea 
accepted  the  said  deed  from  N.  L.Rhea  for  the  same  purpose 
and  witli  the  same  understanding,  then  he  was  simply  a  trus- 
tee. And  if  before  H.  R.  Rhea  sold  the  land  or  paid  the  judg- 
ments, he  agreed  with  J.  L.  Rhea  that  if  J.  L.  Rhea  would  con- 
vey to  W.  y.  Rhea  the  tract  intended  for  Polly  and  let  him 
take  the  money  and  pay  on  the  judgments,  he  would  hold 
the  tract  (including  the  twenty-five  acres)  which  N.  L.  Rhea 
had  conveyed  to  him  for  Polly  and  make  a  ^leed  to  her  for 
the  same,  and  J.  L.  Rhea  conveyed  the  land  to  W.S.  Rhea  and 
the  purchase  price  was  paid  to  H.  R.  Rhea,  then  the  jury 
should  answer  the  issue,  Yes ;  otherwise,  they  will  answer,  No." 

There  were  several  exceptions  to  the  charge,  but  these  are 
not  necessary  to  be*  stated  to  a  proper  understanding  of  the 
opinion. 

The  jury  found  the  issue  submitted  to  them  by  the  Court, 
which  appears  in  the  record  of  the  plaintiff 

The  counsel  for  (he  defendant  then  moved  for  judgment 
7ion  obstarde  veredicto.  The  Court  stated  to  counsel  that  a  judg- 
ment 7ion  obstante  veredicto  was  a  judgment  rendered  in  favor 
of  the  plaintiff,  notwithstanding  the  verdict  for  the  defend- 
ant, and  that  this  judgment  was  given  upon  motion,  which 
can  only  be  made  by  the  plaintiff,  and  refused  the  motion 
of  the  defendants'  counsel,  to  which  he  excepted. 

The  counsel  for  the  defendants  moved  that,  notwithstand- 
ing the  verdict,  that  as  it  appeared  that  the  defendants  had 
paid  several  hundred  dollars  to  discharge  incumbrances  upon 
the  land  in  dispute  held  chargeable  with  such  sum,  that 
an  account  be  ordered  to  ascertain  the  same.  Motion  refused 
by  the  Court,  and  the  defendant  excepted. 
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The  Court  denied  the  motion  for  a  new  trial  and  gave 
judgment  for  the  plaintiff. 

The  following  note  was  appended  by  his  Honor  : 

"I  sign  and  settle  the  above  as  the  case  on  appeal  for  the 
Supreme  Court,  notice  of  time  and  place  for  settling  the  same 
being  waived  by  the  parties.  I  send  up  the  entire  evidence 
because  of  the  defendants'  motion  for  judgment  von  obstante 
veredido  and  his  motion  for  a  new  trial.  For  these  reasons 
I  adopt  the  suggestion  of  the  defendants'  counsel  to  send  up 
all  the  evidence,  that  the  case  and  my  rulings  may  be  clearly 
seen  and  fully  reviewed  by  the  Supreme  Court." 

The  judgment  declared  that  the  plaintiff  was  the  owner 
of  the  land,  and  that,  upon  the  failure  of  the  defendants  to 
convey  to  her  in  ten  <Jays,  the  decree  should  operate  as  pass- 
ing the  title. 

Defendants  appealed. 

Mr.  T.  F.  Davidsoy),  for  plaintiffs. 

Mr.  W.  H,  Malone  (by  brief),  for  defendants. 

» 

Shepherd,  J. :  There  was  evidence  tending  to  show  that 
J.  L.  Rhea,  in  effect,  conveyed  the  land  to  the  defendant 
upon  a  parol  trust  to  sell  the  same  and  apply  the  proceeds 
to  the  satisfaction  and  discharge  of  the  judgments  and  costs 
mentioned  in  the  complaint.  Assuming  this  to  be  true,  we 
are,  nevertheless,  unable  to  find  anything  in  the  record 
which  warrants  the  judgment  of  his  Honor  declaring  that 
the  defendant  held  the  land  in  trust  for  the  feme  plaintiff, 
and  directing  that  he  execute  a  conveyance  to  her.  If,  as 
contended,  the  purposes  of  the  trust  were  effectuated  by  the 
trustor  with  other  means  furnished  by  him,  it  is  plain  that 
there  was  a  resulting  trust  in  his  favor.  1  Perry  on  Trusts, 
15*2.  This  resulting  trust  descended  to  the  heirs  at  law  of 
the  trustor,  unless  the  fe;me  plaintiff  can  show  that  he  trans- 
ferred it  to  her  in  his  life-time. 
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It  is  well  settled  that  while  an  express  trust  in  lands  may, 
in  this  State,  be  created  by  a, parol  declaration  made  contem- 
poraneously with  the  transfer  of  the  legal  title  {PUtman  v. 
PiUman,  107  N.  C,  159),  such  trust,  when  created,  together 
with  the  resultant  interest  of  the  trustor,  can  be  conveyed 
only  in  the  same  manner  as  other  equitable  interests  in  real 
property.  Patton  v.  Clenffennin,  3  Murphy,  68;  Holmes  v. 
Holmes,  86  N.  C,  208.  The  question  then  to  be  determined 
is  whether  the  resultant  interest  of  J.  L.  Rhea  has  been 
acquired  by  his  daughter,  the  feme  plaintiff. 

The  said   trustor   had   another  tract  of  land  which  he 
intended  to  give  his  daughter,  but  instead  of  conveying  it  to 
her  he  sold  it  and  with  the  proceeds  ptid  off  the  judgments 
and  costs  above  mentioned.     The  feme  plaintiff  had  no  legal 
or  equitable  interest  whatever  in  this  land,  and  her  father 
was  at  liberty  to  dispose  of  it  as  he  pleased      It  is  true  that 
the  defendant  pr(»mised  that,  upon  a  sale  of  the  same  and  the 
payment  of  the  said  indebteHness,  he  would  convey  the  tract 
which  he  held  to  the  feme  plaintiff;  but  if  we  consider  this 
as  a  mere  agreement  to  convey,  it  is  void  under  the  statute 
of  frauds,  and  if  we  treat  it  as  a  declaration  of  trust  it  must 
likewise  fail,  because  it  is  not  evi'^enced  by  any  writing,  and 
was  not  made  in  connection  with  a  conveyance  of  the  legal 
title.     Freyy.  Ramsour,  66  N.  C,  4G6;  PUtman  v.  Pittman, 
supra.     It  amounted  simply  to  a  parol  agreement  to  convey 
the  land  to  the  feme  plaintiff,  and  this,  we  have  seen,  cannot 
be  enforced   where  it  is  denied  by  the  answer.     Hollar  v. 
Richards,  102  N.  C,  545;  Fortescue  v.  Crawford,  105  N.  C.,30. 
It  is  urged,  however,  that  the  plaintiff  is  entitled  to  relief  by 
way  of  subrogation  or  by   constructive   trust,   but   this   is 
founded  entirely  upon  the  idea  that  she  had  some  interest 
in  the  property  sold  by  her  father,  and,  as  such  was  not  the 
case,  it  is  clear  that  the  position  cannot  be  maintained.    Her 
father  relied  simply  upon  the  verbal  agreement  of  the  defend- 
ant to  convey,  and  as  the  latter  denies  the  agreement  it  must 
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follow  that   there  was  error  in   holding   that  the   plaintiff 
acquired  the  equitable  title  to  the  land  in  question. 

As  the  case  goes  back  for  a  new  trial,  w'e  think  it  proper 
to  say  that  the  other  heirs  at  law  may  be  made  parties,  and 
if  a  resulting  trust  be  established  the  plaintiff  may,  upon 
petition,  obtain  substantial  justice  by  requiring  the  heirs  to 
account  for  the  advancements  made  to  them. 

New  trial. 


THOMAS  T.  FLOYD  et  al.  v.  EDWIN  I.  THOMAS. 

Waste — Evidence,  Collateral  and  Direct —  Witness. 

In  an  action  by  reaiaiDderman  against  tenant-for-life  for  waste,  the 
defendant  testified  that  he  used  the  land  as  a  prudent  owner  of 
the  fee  would  have  done;  and  further,  that  at  the  time  of  the  com- 
mission of  the  alleged  waste  he  believed  he  was  the  owner  of  the 
fee:  Held,  that  the  testimony  of  his  belief  of  ownership  was  not 
collateral  merely,  but  went  directly  to  support  his  evidence  as  to 
the  manner  in  which  he  had  used  the  land,  and,  therefore,  might 
be  contradicted  by  competent  proofs. 

This  was  an  action  of  waste,  tried  at  Spring  Term,  1890, 
of  Northampton  Superior  Court,  before  Wowuck,  J. 

The  plaintiffs  alleged  as  a  ground  for  demanding  damage 
that  the  defendant  committed  voluntary  waste  by  cutting 
valuable  timber  trees,  and  also  permitted  the  dwelling-house, 
stables,  barns  and  out-houses  to  fall  into  decay  for  want  of 
repairs. 

The  defendant  answered  that  he  had  dealt  with  the  land 
in  a  husbandman-like  manner,  and,  in  clearing,  had  been 
careful  to  observe  the  proper  proportions  which  prudent 
owners  in  fee  would,  between  cleared  and  wood  land,  observe 
in  clearing  the  wood  land,  and  that,  until  the  dwelling-house 
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was  burned,  it  was  occupied  by  John  G.  Floyd  and  wife 
Emily.  The  defendant  averred  further  that,  under  bis  man- 
agement, the  land  liad  been  made  more  valuable  than  when 
he  took  possession. 

The  defendant  Thomas  was  examined  as  a  witness  in  his 
own  behalf,  and  testified,  in  substance,  that  there  hud  been 
no  waste  committed;  that  he  (witness)  had  used  the  lnnd  as 
a  prudent  man  would  his  own  land,  and  that  at  tlie  time  the 
acts  alleged  to  constitute  waste  were  committed  he  believed 
that  he  was  the  owner  in  fee-simple  of  the  hciis  hi  quo,  and 
used  it  as  he  did  his  own  land. 

On  cross-examination,  he  was  asked  by  plaintiffs'  counsel 
if  he  did  not  know  that  he  never  was  the  owner  in  fee-simple 
of  the  land.     Witness  answered  '*No." 

He  was  then  asked  whether,  in  another  action  between 
plaintiffs  and  witness,  determined  at  January  Term,  1889, 
of  Northampton  Superior  Court,  it  had  not  been  decided 
that  witness  was  tenant- for- life  of  Mrs.  J.  G.  Flovd,  and  that 
the  plaintiffs  herein  Wc-re  the  remaindermen.  Witness 
answered  "  Yes." 

Witness  was  then  asked  whether  he  did  not,  in  his  verified 
answer  filed  in  that  action,  admit  that  when  he  bought  the 
land  from  J.  G.  Floyd  he  knew  that  said  Floyd  paid  for  it 
with  the  proceeds  of  slaves  in  which  Mr?.  Floyd  had  a  life- 
estate,  with  remainder  to  the  present  plaintiffs.  Witness 
answered  "No;  he  never  knew  anything  about  how  it  was 
paid  for." 

Thereupon,  the  plaintifis  ofiered  in  evidence  the  said 
answer  of  defendant.  Defendant  objected,  on  the  ground 
that  the  matter  whs  collateral  and  plaintiffs  were  bound  by 
his  answer.  Objection  overruled,  and  defendant  excepted  to 
the  part  of  the  answer  mentioned  which  admitted  notice  of 
the  purchase  of  the  land  with  said  slaves  at  the  time  witness 
purchased.  Verdict  for  the  plaintiff.  Motion  for  a  new  trial 
refused.    Judgment.     Appeal  by  defendant. 
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Mr.  R.  0.  Burton,  Jr,,  for  plaintiff. 

MhsTS,  W.  H.  Day  and  R,  B.  Peebles^  for  defendant. 

Avery,  J. — after  stating  the  facts:  The  defendant,  after 
testifying  on  his  examination  in  chief,  that  he  had,  as  tenant- 
for-life  of  Mrs.  Emily  Floyd,  used  the  land  as  a  prudent 
man  would  his  own,  stated  further,  without  objection,  that 
at  the  time  when  it  was  alleged  he  had  incurred  liability 
for  waste  he  believed  he  was  the  owner  in  fee-simple,  and 
had  exercised  the  same  care  in  the  management  of  it  that 
he  bad  exhibited  in  dealing  with  his  own  land. 

The  gravamen  of  the  complaint  is  that  the  defendant 
unlawfully  cut  down  and  destroyed  valuable  timber  trees. 
The  defence  is  that  he  cut  down  trees  in  clearing  such  a  por- 
tion of  the  wood  land  as  a  prudent  owner  in  fee,  observing 
the  accepted  rules  of  good  husbandry,  would  have  cleared 
for  cultivation,  and  was  not  therefore  answerable  to  the 
remaindermen  for  voluntary  waste. 

The  jury  inresponding  to  the  issues  would  be  required  to 
pass  upon  the  question  whether  the  defendant  inflicted  last- 
ing injury  to  the  inheritance  in  preparing  timbered  land  for 
cultivation,  or  whether  the  cutting  of  trees  was  merely  inci- 
dental to  the  opening  for  cultivation  of  such  portion  of  the 
wood  land  as,  in  the  exercise  of  reasonable  care,  he  would 
have  cleared  had  he  been  the  owner  in  fee.  He  had  been 
allowed  to  testify,  without  objec  ion,  that  he  did  not  believe 
at  the  time  that  he  was  only  a  life-tenant.  Whether  this 
testimony  was  competent  or  not,  it  was  certainly  not  collat- 
eral. The  defendant  had  been  permitted  to  state  his  opinion 
as  to  the  nature  of  his  own  estate  in  the  land.  He  had, 
therefore,  the  benefit  of  whatever  weight  the  jury  might  give 
to  that  fact  in  determining  whether  he  was  as  careful  as  a 
prudent  owner  of  the  fee  would  liave  been  in  adjusting  the 
proportion  of  cleared  and  wooded  land.  Having  testified, 
therefore,  to  an  opinion  which   tended  to  corroborate  his 
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statement  ihat  iu  fact  he  managed  the  land  as  a  skillful 
husbandman  would  his  own,  it  was  competent  to  contrftdict 
him  by  asking  whether  he  knew  certain  facts  inconsistent 
with  such  belief  on  his  part,  and  then  to  put  in  evidence  a 
verified  answer  filed  by  the  witness  embodying  statements 
not  reconcilable  with  his  evidence.  1  Greenleaf  on  Ev.,  § 
449;  State  v.  /itritmar?,  63  N.  C,  246;  Stephens'  Dig.  of  Ev., 
Art.  132.  Collateral  facts  are  such  as  are  incapable  of 
affording  any  reasonable  presumption  or  inference  as  to  the 
principal  fact  or  matter  in  dispute.  1  Greenleaf,  §  52.  As 
we  have  seen,  the  opinion  given  in  this  case  became  impor- 
tant on  account  of  its  tendency  to  corroborate  the  evidence 
of  the  defendant  upon  the  very  question  on  which  the  find- 
ing of  the  jury  depended,  and  the  plaintiff  could  not  refrain 
from  contradicting  it  without  peril  The  case,  therefore,  does 
not  fall  within  the  rule  in  reference  to  collateral  matters. 
Edwards  v.  Sullivan^  8  Ired.,  302.  The  belief  that  he  was  the 
owner  in  fee,  if  it  existed,  was  calculated  to  stimulate,  the 
defendant  to  exercise  care  in  dealing  with  the  land.  It  was 
a  motive  to  make  him  act  the  part  of  a  prudent  person  hold- 
ing the  fee.  Proof  that  he  knew  he  had  no  more  than  a  life- 
estate  was  evidence,  if  not  of  an  incentive  to  commit  waste, 
at  least  of  the  absence  of  any  selfish  motive  for  protecting  the 
inheritance  against  injury. 

We  think,  therefore,  that  there  was  no  error  in  admitting 

the  testimony,  and  the  judgment  is  affirmed. 

AflSrmed. 
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THOMAS  J.  HARRELL  v.  JOHN  WILSON  et  al. 
Fraudy  when  Corvrts  Will  Not  Interfere  to  Rennedy, 

The  Courts  will  not  set  aside  a  decree  confirmiDg  a  judicial  sale  of  land 
at  Che  suit  of  onn  who,  being  a  (Mtrty  to  the  original  cause,  alleges 
that  lie  was  induced  by  the  purchaser  not  to  bid  at  the  sale  or 
resist  a  confirmation  thereof,  at  a  grossly  inadequate  price,  by  a 
promise  that  the  purchaser  would  re-convey  to  him.  Both  parties 
being  guilty  of  the  fraud,  the  law  will  leave  them  alone. 

This  was  a  civil  action,  tried  at  May  Term,  1890,  of 
Bertie  Superior  Court,  before  Armfield,  J.,  on  the  verified 
complaint,  which  is  in  these  words: 

The  plaintiff  complains,  and  alleges — 
*  1.  That  on  the  9th  day  of  October,  1882,  the  defendants 
above  named  commenced  an  action  against  this  plaintiff  in 
the  Probate  Court  of  Bertie  County,  North  Carolina,  for  par- 
tition by  a  sale  thereof  of  the  following  land,  to-wit  (here 
follows  a  description  of  the  land  not  material  to  the  question 
before  the  Court.)  In  which  said  action  the  plaintiffs  therein 
admit  Thomas  J.  Harrell,  this  plaintiff,  to  be  the  owner 
of  an  undivided  three-fifths  interest  in,  and  to  be  the  same. 

2.  That  on  the  3d  day  of  November,  1882,  a  decree  of  sale- 
was  entered  in  said  action  directing  a  sale  of  said  land  for 
partition  among  the  tenants  in  common,  and  James  B. 
Martin, attorney  for  the  plaintiffs  in  that  action,  was  appointed 
by  the  Court  a  commissioner  to  make  said  sale. 

3.  That  said  commissioner  made  sale  of  said  land  on  the 
1st  day  of  January,  I8>3,  when  and  where  J.  B.  Spivey  and 
Etherton  Williams  became  the  last  and  highest  bidders  in 
the  sum  of  three  hundred  dollars,  which  said  sum  was  not  a 
fair  and  adequate  price  for  said  land,  the  same  being  reason- 
ably worth  one  thousand  dollars. 
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4.  These  defendants  have  admitted  the  rental  value  of  the 
land  to  be  worth  one  hundred  and  fifty  dollars  a  year. 

5.  That  said  sura  of  three  hundred  dollars  ought  not  to 
have  been  reported  as  a  fair  and  adequate  bid  for  said  land, 
but  a  re-sale  of  the  same  should  have  been  had ;  that  the 
plaintiff  T.  J.  Harrell  was  deterred  and  prevented  from  filing 
exceptions  and  objections  to  the  report  of  the  commissioner 
in  said  action,  and  filing  objections  and  exceptions  to  said 
sale,  for  the  reason  that  no  report  of  sale  was  filed  in  said 
action  until  on  the  18th  day  of  January,  1883,  and  on  that 
day  and  simultaneously  with  the  filing  of  the  said  report,  a 
decree  was  made  confirming  said  report  and  ordering  title 
to  be  made  to  the  purchaser. 

6.  That  on  that  day,  to-wit,  January  18th,  1883,  the  plain- 
tifi^  Thomas  J.  Harrell  offered  and  tendered  to  the  then  Clerk 
of  the  Superior  Court  of  Bertie  County,  W.  M.  Sutton,  the 
sum  of  thirty  dollars,  which  was  ten  per  cent,  of  the  amount 
bid,  which  tender  was  made  as  an  advance  bid  and  for  the 
purpose  of  having  said  land  re-sold ;  which  said  sum  of  thirty 
dollars,  so  tendered  by  the  plaintiff,  was  refused  and  declined 
by  said  W.  M.  Sutton,  the  then  Clerk  of  the  Superior  Court 
of  Bertie  County,  said  Sutton  stating  at  the  time  of  said 
refusal  that  he  was  instructed  by  counsel  for  the  plaintiff  not 
to  receive  said  sum. 

7  That  plaintiff  was  induced  not  to  object  to  a  confirma- 
tion of  any  report  that  might  be  made  in  the  cause  by  the 
promises  and  representations  of  J.  B.  vSpivey,  who  purchased 
the  land  under  a  verbal  agreement  with  T.  J.  Harrell  to  let 
said  T.  J.  Harrell  have  said  land  back,  as  it  was  the  old 
homestead  of  plaintiff's  ancestors;  that  said  Spivey  made 
said  contract  falsely  and  fraudulently,  with  no  intention  of 
performing  it,  for  the  purpose  of  inducing  the  plaintiff  not 
to  run  tne  land,  and  for  the  purpose  of  inducing  plaintiff  not 
to  object  to  said  sale. 
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8.  That  by  reason  of  said  fraudulent  acts  of  said  Spivey, 
who  was  acting  for  his  co-plaintiffs  in  said  matter,  said 
decree  of  confirmation  was  made,  and  said  final  decree  con- 
firming said  report  is  void  in  law  and  irregular,  and  ought 
not  to  bind  the  plaintiff. 

9.  That  the  plaintiff  hereby  tenders  the  sum  of  thirty  dol- 
lars advance  on  the  amount  of  the  bid  in  said  action  for  the 
purpose  of  having  said  land  re-sold. 

10.  That  the  rights  of  no  third  parties  have  intervened ; 
cmd  if  any,  they  were  taken  with  notice  of  the  fraud  and 
irregularity  in  said  decree  confirming  said  report. 

Wherefore,  the  plaintiff  demands  judgment — 

1.  That  the  final  decree  confirming  the  report  of  sale  made 
in  the  action  referred  to  in  this  action  be  declared  void,  and 
that  the  same  be  set  aside. 

2.  That  a  re-sale  of  said  land  be  ordered. 

3.  All  legal  and  equitable  relief  and  costs. 
The  Court  rendered  judgment  as  follows: 

This  cause  coming  on  to  be  tried,  the  Court  intimated  an 
opinion  that  plaintiff  could  not  recover  upon  his  complaint, 
and  the  plaintiff,  in  deference  to  such  intimation,  submitted 
to  a  nonsuit,  and  appealed. 

Messrs.  F.  D,  Wi7iston  and  I),  C.  Winston,  for  plaintiff. 
Xo  counsel  contra. 

Avery,  J. — after  stating  the  case :  It  is  familiar  learning, 
that  he  who  comes  into  a  court  of  conscience  for  relief  must 
come  with  clean  hands.  Where  two  persons  enter  into  a 
scheme  to  prevent  a  fair  competition  of  bidders  for  a  tract  of 
land  exposed  to  public  sale,  and  thereby  defraud  otiiers  who 
are  interested  in  causing  it  to  bring  a  fair  price,  and  one,  in 
furtherance  of  the  plan,  buys  the  property  at  much  less  than 
its  true  value,  and  takes  title  in  his  own  name,  a  Court  of 
Equitj'^  will  not  set  aside  the  decree  confirming  the  sale  at 
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the  instance  of  the  other  who  is  particeps  doli,  but  will  leave 
the  parties  in  the  position  where  they  have  placed  them- 
selves.    1  Pom.  Eq.  Jur.,  §  401. 

In  the  seventh  paragraph  of  his  complaint  the  plaintiflF 
alleges  that  he  was  deterred  from  bidding  for  the  land  and 
making  it  bring  its  full  value,  and  also  from  objecting  to 
the  order  confirming  the  sale,  by  a  verbal  promise  of  the 
defendants  J.  B.  Spivey  and  Etherton  Wilson  to  convey  to 
him  the  old  family  homestead,  a  tract  of  the  land  bought  at 
said  sale.  Such  an  agreement  will  not  be  enforced.  It  is 
not  necessary  to  enquire  whether  relief  should  be  sought  in 
a  new  action  or  by  motion  in  the  original  cause,  since  the 
complainant,  on  his  ow^n  showing,  cannot  invoke  the  aid  of 
the  Court  to  set  aside  the  sale  for  fraud  in  which  he  partici- 
pated. We  concur,  therefore,  wdth  the  Judge  who  tried  the 
cause  below  in  the  opinion  that  the  plaintiflF  is  not  entitled 
to  recover  upon  the  facts  stated  in  the  complaint.  The  judg- 
ment must  be  aflfirmed. 

AflSrraed. 


J.  K.    PURIFOY,  Appellant,   v.   RICHMOND  &  DANVILLE  RAIL- 
ROAD COMPANY. 

Railvoads^RighUof'Kay — Counter  claim — ** At'^ — Change    of 

Terminm. 

1.  When  a  railroad  is  empowered  to  connect  with  another  railroad  *'at 

the  city  of  Charlotte,  at  the  point  which  may  be  found  most  prac- 
ticable," and  the  connection  is  made  at  a  point  1,000  yards  out- 
side the  city  limits,  but  at  the  most  practicable  point,  this  is 
within  the  charter.  **At,"  does  not  necessarily  mean '* in"  the 
city. 

2.  When  authority  is  given  to  connect  with  the  C.  &  S.  C.  Railroad  or 

with  the  N.  C.  Railroad,  at  Charlotte,  and  the  railroad  locates  its 
line  and  proceeds  to  construct  it  to  a  junction  with  the  N.  C.  Rail- 
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road,  but  a  few  months  before  its  completion  to  the  latter  point 
crosses  another  railroad  which  connects  with  the  C.  &  S.  C.  Rail- 
road, and  by  permission  of  this  latter  railroad  it  runs  its  cars  tem- 
porarily over  it  to  the  C.  &  S.  C.  Railroad  (laying  down  a  third  rail 
by  reason  of  difference  in  gauge),  this  is  not  a  '*  construction  of 
its  railroad  to  a  junction  with  the  C.  &  S.  C.  Railroad''  which 
deprives  it  of  its  election  to  connect  with  the  N.  C.  Railroad. 

3.  Where  the  railroad  was  compieieil  tlirough  ihe  locus  iji  quo  prior  to 

the  Act  of  \S72{Tfie  Code,  g  1952),  it  was  not  necessary  to  the  val- 
idity of  the  location  that  a  map  of  the  route  should  be  filed. 

4.  When  the  charter  provides  that,  in  the  absence  of  any  contract  the 

corporation  acquires  title  to  100  feet  on  each  side  of  the  track,  and 
if  no  claim  for  damages  is  brought  in  two  years  from  the  comple- 
tion of  that  part  of  the  road  it  is  barred ;  the  corporation  has  a 
valid  title  to  the  right-of-way  as  its  track  is  completed.  Railroad 
V.  McCaskill,  94  N.  C,  746. 

5.  The  title  of  the  railroad  to  the  right-of-way  once  acquired,  cannot  be 

lost  by  occupancy  as  to  any  part  of  it  by  the  lapse  of  time.  The 
Code,  §  150 ;  Railroad  v.  McCaskill,  94  N.  C,  746. 

6.  In  a  civil  action,  when  there  is  no  conflict  of  evidence,  the  Judge 

should  <lirect  the  verdict  to  be  entered. 

This  was  a  civil  action,  tried  before  Philips,  J.,  and  a  jury, 
at  Spring  Term,  1890,  of  Mecklenburg  Superior  Court. 
Appeal  by  the  plaintiff.  The  facts  sufficiently  appear  in  the 
opinion. 

Mr.  W,  B.  Dowd,  for  plaintiff. 

Messrs.  D  Schenck  and  G.  F  Bason,  for  defendant. 

Clark,  J.:  Acts  Special  Session  1868,  ch.  8,  incorporated 
the  A.-L.  Railroad  of  South  Carolina,  and  authorized  it  "to 
construct,  equip  and  operate  its  road  within  the  limits  of 
this  Stat€  from  any  point  on  the  South  Carolina  line  to  such 
point  on  the  C.  &  S.  C.  Railroad  or  the  N.  C.  Railroad  at 
Charlotte  as  shall  be  found  most  practicable"  and  gave  the 
company  "  all  the  rights,  powers  and  privileges  conferred  on 
the  C.  &  S.  C  Railroad  by  ch.  84,  Acts  1846-7."    Sections 
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25  and  27  of  this  last  act  give  the  corporation  a  right-of- 
wav  of  100  feet  on  each  side  of  the  center  of  the  road-bed, 
reserving  to  the  owners  the  right  to  apply  for  an  assessment 
of  damages  within  two  years  from  the  completion  of  that 
part  of  the  road,  and  if  application  is  not  made  within  that 
time  the  claim  is  barred. 

By  a  succession  of  charters  and  conveyances,  all  of  which 
were  in  evidence,  and  are  set  out  in  the  record,  the  rights 
conferred  by  aforesaid  charter  of  1868  have  been  transferred 
to  and  are  vested  in  the  A.  &/C.  A.-L  Railroad  Company, 
the  principal  defendant. 

The  plaintiff  sues  in  ejectment  to  recover  land  occupied  by 
the  track  of  defendant  A  &  C.  A.-L.  Railroad,  and  damages 
for  use  and  occupation.  The  locus  in  quo  lies  east  of  the 
A.  &  C.  A.-L.  Railroad,  Trade  Street  depot,  in  Charlotte,  and 
between  said  depot  and  the  junction  of  the  A.  &  C.  A.-L. 
Railroad  with  the  N.  C.  Railroad,  which  last  point  is  1,000 
yards  east  of  the  city  limits  of  Charlotte.  The  plaintiff's 
entire  tract  lies  within  the  100  feet  from  the  center  of  the 
track  of  the  defendant  A.  &  C  Railroad  Company,  and  said 
company  in  its  answer  by  way  of  counter  claim  sought  to 
recover  possession  of  the  whole  of  said  lot.  Two  sets  of  issues 
were  submitted  by  the  Court,  one  a«  to  the  plaintiff's  right  to 
recover  the  land  covere<l  by  the  road-bed  and  damages,  the 
other  as  to  defendants'  right  to  recover  the  whole  tract,  it 
being  within  the  100  feet.  There  was  no  conflict  of  evidence, 
and  the  Court  instructed  the  jury  that  they  should  return  a 
verdict  in  favor  of  the  defendant  upon  all  the  issues,  and  it 
was  so  entered.  The  plaintiff'  excepted  to  such  direction  and 
to  the  judgment,  and  appealed. 

The  plaintiff  contends — 

1.  That  the  A.  &  N.  C.  A.-L.  Railroad  Company,  having 
elected  to  construct  its  road  to  a  junction  with  the  C.  &  S.  C. 
Railroad,  could  not  afterwards  change  it  to  connect  with  the 
N.  C.  Railroad,  and  asked  the  Court  so  to  charge.     But  the 
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evidence  did  not  support  this  view.  There  was  no  evidence 
that  the  A.  &  C.  A.-L.  Railroad  Company  ever  located  its  line 
or  constructed  its  road  to  a  junction  with  the  C.  &  S.  C.  Rail- 
road. The  evidence  is  that,  in  1871,  when  the  A.  &  C.  A.-L. 
Railroad  Company  had  completed  its  road  to  its  Trade  Street 
depot  at  the  north  end  of  Charlotte,  and  further  north-east- 
ward through  the  Iochh  in  qno^  it  found  the  A.,  T.  &  O.  Railroad 
running  from  that  point  round  the  south-west  side  of  Char- 
lotte to  the  C.  &  S.  C.  Railroad,  and,  by  consent  of  the  A., T.  &  0. 
Railroad,  it  used  its  track  temporarily  some  eight  months  to 
transfer  its  freight  and  passengers,  laying  down  a  third  rail 
on  the  A.,  T.  &  0.  Railroad,  owing  to  the  difference  in  gauge. 
In  the  meantime,  the  A.  &  C.  A.-L.  Railroad  Company  was 
prosecuting  the  construction  of  its  line  as  located,  and  for 
which  it  had  bought  rights-of-way  straightforward  to  their 
connection  with  the  N.  C.  Railroad  on  the  north-east  side  of 
Charlotte,  to  which  point  it  was  completed  prior  to  August, 
1872.  The  evidence  shows  no  construction  of  the  A.  &  C. 
A.-L.  Railroad  to  the  C.  &  S.  C.  Railroad,  but  a  mere  tempo- 
rar3^  connection  over  another  railroad,  and  to  make  which 
the  A.  &  C.  A.-L.  Railroad  Com[)any  had  to  run  backwards 
and  over  a  part  of  its  own  line.  Its  natural  connection  was 
from  the  Trade  Street  depot  straight  forward  to  the  N.  C. 
Railroad,  and  the  evidence  is  that  it  had  located  and  at  that 
very  time  was  prosecuting  the  construction  of  its  line  to  its 
junction  with  the  N.  C.  Railroad,  to  which  point  it  was  com- 
pleted eight  months  later.  Besides,  as  the  evidence  is  uncon- 
tradicted that  when  this  temporary  connection  was  had  over 
the  A.,  T.  &  Railroad,  the  A.  &  C.  A-L.  Railroad  Company 
had  already  completed  its  track  through  the  locus  in  7wo,we 
do  not  see  how  the  plaintiff  could  be  affected  if  its  conten- 
tion that  there  had  since  been  a  change  of  the  terminus 
was  sound,  for,  before  going  to  either  terminus,  the  track  of 
the  A.  &  C.  A.-L.  Railroad  had  been  built  through  this  land 
and  title  to  the  one  hundred  feet  on  either  side  acquired  by 
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virtue  of  its  charter,  and  such  track  has  heen  continuously 
used  ever  since. 

2.  The  plaintiff  further  contends  that  the  charter  author- 
ized a  connection  with  the  N.'C.  Railroad  at  Charlotte,  and 
that  this  is  not  done  by  the  present  connection,  which  is  at 
a  point  one  thousand  yards  east  of  Charlotte.  Possibly  this 
point  might  have  been  raised  by  the  owner  of  land  sought 
to  be  condemned  at  the  junction  outside  of  the  city  limits, 
but  we  cannot  see  how  it  can  avail  the  phiintiff,  through 
whose  land  the  track  ran,  anv  more  than  anv  other  land- 
owner  along  its  whole  line,  for,  after  passing  through  plain- 
tiff's land,  the  connection  could  siill  have  been  made  either 
within  or  without  the  city  limits.  Nor  do  w^e  concur  in 
plaintiff's  view  that  the  authority  to  make  the  connection 
"at  such  point  on  the  N.  C.  Railroad  at  Charlotte  as  shall  be 
found  most  practicable"  necessarily  required  the  connection 
to  be  made  in  the  city.  The  phraseology  imports  some  dis- 
cretion, and  the  evidence  was  that  the  location  as  selected 
was  the  best,  according  to  the  surveyor's  report,  and  cost 
$80,000  less  than  any  other  would  have  done. 

The  A.  &  C.  A.  L.  Railroad  is  272  miles  long,  and  authority 
to  connect  with  the  N.  C.  Railroad  at  Charlotte  at  the  most 
practicable  point  is  surely  not  trausgressed  when  the  most 
practicable  point  is  half  a  mile  from  the  city  limits.  "At" 
is  defined  by  Webster  to  express,  primarily,  "nearness  in 
place  or  time.  At  the  house  may  be  in  or  near  the  house." 
In  Park's  appeal,  64  Pa.  (St.),  J 37,  where  a  railroad  twenty- 
four  miles  long  was  chartered  from  a  point  "at  or  near  Par- 
kersburg,"  it  was  held  that  a  connection  one  and  a  half  miles 
east  of  Parkersburg  was  not  a  transgression  of  the  act.  To 
the  same  purport  is  CyXeal  v.  Kiijf/,  3  Jones,  517.  But  we 
need  not  cite  further  authorities. 

3.  The  plaintiff  further  contends  that  the  location  was 
invalid  because  no  map  of  the  route  was  filed,  as  required 
by  the  Act  of  1872  {The  Code,  §1952).     But,  prior  to  the 
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passage  of  that  act,  the  A.  &  C.  A.-L.  Railroad  had  been 
constructed  through  the  locus  in  quo,  and  the  filing  of  a  map 
was,  therefore,  not  required. 

It  was  in  evidence,  and  not  contradicted,  that  the  A.  &  C. 
A.-L.  Railroad  was  constructed  through  the  locus  m  fjuo  in 
1871.  This  gave  it  a  title  to  one  hundred  feet  on  each  side 
from  the  center  of  the  track,  and  no  statute  of  limitations 
runs  against  the  railroad  by  reason  of  the  occupancy  of  the 
right-of-way.  The  Code,  §150;  Railroad  v.  McCaskill,  94 
N.  C,  746. '  The  plaintiff  did  not  buy  tlie  land  till  1874— 
three  years  after  the  raih*oad  was  complt-ted,  and  when  he 
was  put  thereby  on  inquiry.  He  did  not  obtain  a  deed  cov- 
ering the  part  he  sues  for  till  1881,  and  no  demand  was 
made  till  1889 — eighteen  years  after  the  construction  of  the 
railroad.  Upon  the  evidence,  the  defendant  was  entitled 
to  recover  possession  of  the  land  upon  his  counter  claim. 
Whether  the  plaintiff  is  k  ntitled  to  allowanc  e  for  betterments 
upon  the  facts,  under  The  Code,  §473  (Railroad  v.  McCaskill, 
98  N.  C,  526),  is  a  matter  which  is  not  before  us. 

In  the  view  we  have  taken  of  the  case,  the  other  excep- 
tions noted  by  plaintiff  become  immaterial  and  need  not  be 
adverted  to. 

There  being  no  conflict  of  evidence,  there  was  nothing  for 
the  jury  to  pass  upon.  His  Honor  properly,  it  being  a  civil 
action,  directed  the  verdict  to  be  entered. 

Pel'  Curiam.  No  error. 
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JAMES  E.  SKINNER  and  wife  v.  EMILY  CARTER  et  al. 

Appeal — Special  ProceedingH — Partition. 

1.  The  omission  in  a  report  of  commissioners  to  make  partition  of  lands 
to  Rtate  affirmatively  that  the  allotments  in  their  opinion  were 
equal  in  value,  affects  the  substantial  rights  of  the  parties,  and 
the  Clerk  or  Judge  may  set  it  afide  with  directions,  either  that  the 
commissioners  shall  make  a  re-allotment,  or  that  others  shall  be 
appointed  to  do  so. 

3.  The  refusal  of  the  Court  to  hear  affidavits  upon  a  motion  to  confirm 
such  report  is  a  matter  of  discretion  and  not  reviewable. 

8.  An  appeal  from  an  order  setting  aside  such  report  will  not  be  dis- 
missed as  premature. 

Special  proceeding  for  partition  of  land',  heard  before 
Whitaker,  /.,on  appeal  from  the  Clerk  at  Spring  Term,  1690, 
of  Gates  Superior  Court. 

The  defendants  had  no  counsel  before  the  Clerk,  and  filed 
no  answer  to  the  complaint. 

As  the  record  shows,  the  commissioners  were  regularly 
appointed,  and  met  on  the  premises,  and,  after  being  dulj^ 
sworn,  divided  the  land  and  made  .their  report  The  plain- 
tiff's excepted  to  the  report,  as  show^n  by  the  record.  The 
Clerk  overruled  the  exception  and  confirmed  the  report, 
from  which  the  plaintiffs  appealed  to  the  Superior  Court  at 
term. 

On  the  hearing  of  the  appeal,  the  defendant  Caroline 
Carter  employed  counsel  and  moved  to  dismiss  the  appeal, 
because  the  exception  filed  was  to  a  finding  of  fact  by  the 
commissioners,  which  is  not  a  subject  of  exception. 

The  Court  overruled  the  motion,  and  the  defendant 
excepted. 

The  defendant  then  moved  to  remand  the  report  to  the 
commissionei's,  in  order  that  anv  defect  in  the  form  thereof 
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might  he  covered  by  amendment.  This  was  also  refused, 
and  the  defendants  excepted. 

The  defendants  then  asked  to  be  allowed  to  show  by  affi- 
davits that  the  commissioners  did  in  fact  estimate  the  land 
and  divide  it  according  to  its  value,  and  that  the  failure  so 
to  show  in  their  report  was  a  mere  clerical  error,  which  they 
ought  to  be  allowed  to  have  corrected.  This  was  also 
refused,  and  the  defendants  excepted. 

Counsel  for  defendants  then  called  the  attention  of  the 
Court  to  the  fact  that  the  report  was  drawn  by  plaintiffs' 
counsel,  who  would  not  state  that  the  commissioners  did 
not  in  fact  estimate  the  land  in  their  division.  Plaintiffs* 
counsel  then  stated  that,  however  honest  the  commissioners 
may  have  been  in  their  estimate  of  the  land,  he  was  pre- 
pared to  show  by  affidavits  that  the  division  was  not  equal 
as  to  value. 

The  Court  stated  that  it  did  not  desire  to  hear  affidavits 
on  either  side,  and  ordered  the  cause  to  be  remanded  to  the 
Clerk,  with  instructions  to  appoint  new  commissioners  to 
divide  the  Ian- 1  according  to  law. 

The  defendant  Caroline  Carter  excepted,  and  appealed. 

Mr.  S.  L.  Scull,  for  plaintiffs. 
Mr.  L,  L.  Stnithf  for  appellants. 

Avery,  J. — after  stating  the  facts:  The  procedure  in  special 
proceedings,  instituted  (under  the  provisions  of  The  Codcy  ch. 
47)  for  partition,  or  for  sale  for  partition,  is  the  same  as 
where  the  relief  sought  in  such  proceedings  is  of  a  different 
character.  The  Code,  §  1923.  The  rules  of  practice  pre- 
scribed by  the  statute,  where  petitions  are  filed  for  the  pur- 
pose of  opening  ditches  through  swamp  lands,  are  also  simi- 
lar. The  Code,  §  1324.  Where  exceptions  were  filed  to  the 
report  of  commissioners  appointed  to  lay  off  a  drainage 
ditch,  this  Court  compared  the  findings  of  fact  made  by  them 
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to  the  verdict  of  a  jury,  which  "  must  stand,  unless  set  aside." 
Railroad  v.  Ely,  101  N.  C,  8.  In  Railroad  v.  Phillips,  78 
N.  C,  50,  Justice  Rodman  says:  "There  can  be  no  appeal, in 
its  ordinary  acceptation,  from  the  commissioners  to  the  Supe- 
rior Court,  for  the  reason  that  they  make  their  report  directly 
to  the  Superior  Court,  just  as  a  referee  cr  master  does."  It 
seem?,  therefore.,  that  even  before  the  passage  of  the  Act  of 
1887,  ch.  276,  wliich  gives  to  the  Judge  power,  whenever 
special  proceedings  are  brought  before  him  by  appeal  or 
otherwise,  to  make  any  order  that  could  have  been  made  bj' 
the  Clerk,  the  report  of  commissioners  appointed  by  the 
Clerk  was  treated  by  the  Judge  as  if  submitted  directly  to 
them,  like  that  of  a  referee. 

It  is  well  settled  that  where  a  case  is  heard  on  the  report 
of  a  referee  at  term-time,  the  Court  may,  in  the  exercise  of 
an  admitted  discretion,  set  it  aside  without  assigning  any 
reason  for  such  action.     Busbee  v.  Stirles,  79  N.  C,  51. 

But  the  counsel  for  the  appellant  cites  and  relies  upon 
section  289  of  The  Code,  which  provides  that  "no  report  or 
return  made  by  any  commissioners  shall  be  set  aside  and 
sent  back  to  thein  or  others  for  a  new  report  by  reason  of  any 
defect  or  omission  not  affecting  the  substantial  rights  of  the 
parties,  but  such  defect  or  omission  may  be  amended  by  the 
Court,  or  by  the  commissioners  by  permission  of  the  Court." 
If  we  concede  that  the  discretionary  power  extends  only  to 
cases  where  the  defect  complained  of  does  not  affect  a  sub- 
stantial right,  it  is  obvious  that  if,  in  fact,  it  appeared  from 
the  report  of  the  commissioners  that  they  allotted  to  each  of 
the  tenants-in-common  a  share  equal  in  extent  but  not  in 
value  to  that  of  her  co-tenant,  or  if  the  report  failed  to  show 
affirmativelv  that  the  shares  were,  in  their  estimation,  of 
equal  value,,  the  error  which  the  Court  was  attempting  to 
correct  by  re-reference  was  a  radical  and  important  one, 
involving  the  question  whether  they  were  guided  by  a  just 
principle  in  making  the  partition.     When  such  a  question 
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was  involved,  the  Judge  might  have  heard  the  affidavits 
both  of  the  defendant  and  the  plaintiff,  but  he  did  not  deem 
it  best  to  do  so,  and  no  appeal  lies  from  his  refusal.  Having 
the  power  to  set  aside  the  report,  he  might  also  make  any 
order  that  could  formerly  have  been  made  by  either  the 
Clerk  or  the  Judge  under  such  circumstances.  He  might, 
therefore,  have  appointed  new  commissioners,  or  have  ordered 
those  already  appointed  to  act  again,  or  he  was  empowered 
to  remand  the  proceedings,  with  directions  to  the  Clerk  to 
appoint  others,  as  he  did.  Holding,  as  we  do,  that  the  Judge 
below  had  the  power  to  remand  to  the  Clerk,  with  instruc- 
tion to  appoint  other  commissioners  because  the  omission  of 
the  commissioners  affected  a  substantial  right  of  the  plaintiff, 
we  think  that  the  appeal  is  not  premature  and  the  action 
should  not  be  dismissed  for  the  reason  that  this  case  falls 
under  the  exception'  laid  down  in  Blackwell  v.  McCain,  105 
N.  C,  460,  that  an  appeal  does  lie  from  interlocutory  orders 
when  *'it  puts  an  end  to  the  action,  or  where  it  may  destroy 
or  impair  a  substantial  right  of  the  complaining  party  to 
delay  his  appeal.     The  Code,  §  548.     There  is  no  error. 

Affirmed. 


J.  P.  HORNE  v.  THE  PEOPLES  BANK  OF  MONROE. 

Contract — Statvie  oj  Frauds — Issues, 

1.  Immaterial  issues  should  Dever,  and  issues  embracing  incidental  facts 

should  not  ordinarily  be  submitted,  and  if  excepted  to  in  apt  time 
will  be  ground  for  new  trial. 

2.  The  parol  promise  of  one  to  pay  the  debt  of  another  in  the  event  the 

I&tter  failed  to  make  payment,  is  void  under  the  statute  of  frauds, 
unless  in  the  creation  of  the  debt  the  creditor  trusted  to  both  the 
parties  and  credited  them  jointly  and  severally. 
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8.  The  defendant  received  the  note  of  the  plaintiff  executed  to  S.  as  col- 
lateral becurity  for  a  demand  against  S..  for  which  defendant 
alleged  plaintiff  was  also  liable;  it  was  in  evidence  that  the  plain- 
tiff, when  the  note  was  pnid  by  him  and  surrendered  to  him  by 
the  defendant,  in  reply  to  a  noiice  that  he  would  be  held  liable  for 
the  balance  of  the  debt  due  fro  a  S..  said.  *'  I  will  have  ihe  matter 
settled  if  I  can  :''  Held,  that  »uch  a  declaration  did  not  constitute 
a  promise  to  pay  the  amount  alleged  to  lie  due  fruui  S. 

Civil  action,  tried  before  PAi7?/>s,  J.,  aj;  February  Term, 
1890,  of  the  Superior  Court  of  Union  County. 

The  plaintiff  alleges,  in  substance,  that  from  the  25th  of 
October,  1888,  to  January  21st,  1889,  he  deposited  with  the 
defendant  from  time  to  time  divers  sums  of  money,  aggre- 
gating the  sum  of  $19,405  72;  that  from  time  to  time  during 
that  period  he  drew  checks  upon  the  defendant,  which  were 
paid,  for  divers  sums,  aggregating  $16,804.21,  leaving  a  bal- 
ance due  to  him  of  $2,601.51;  that  afterwards,  on  the  1st  day 
of  February,  1889,  he  demanded  of  the  defendant  that  it  pay 
to  him  such  balance,  and  it  refused  to  do  so;  that  he  drew 
a  check  for  the  same,  which  was  not  paid,  etc.;  and  he 
demands  judgment  for  such  balance  and  general  relief. 

The  defendant  admits  that  the  plaintiff  made  such 
deposits,  and  that  it  paid  checks  as  alleged,  and  the  demand 
for  the  balance,  but  it  alleges  that  the  balance  due  to  the 
plaintiff  is  but  the  sum  of  $365.69.  It  alleges  that  in  1887 
and  1888  the  plaintiff  was  Sheriff  and  M.  L.  Stevens  was 
Treasurer  of  the  county  of  Union;  that  the  plaintiff*,  as  such 
Sheriff,  was  bound  to  pay  to  the  said  Treasurer  a  large  sum 
of  money  as  taxes  collected  by  him  for  said  county;  that  he 
failed  to  pay  the  same,  but  executed  to  the  said  Stevens, 
Treasurer,  his  promissory  note  for  $5  270.75,  dated  Septem- 
ber 12th,  1887,  due  one  day  from  date;  that  said  Stevens,  as 
Treasurer,  "at  divers  times,  with  the  consent  and  at  the 
request  of  the  plaintiff,  drew  checks  upon  the  defendant  for 
different  sums  of  money,  each  check  being  payable  to  the 
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party  entitled  to  receive  money  from  him  as  Treasurer,  or  to 
his  order,  and  that  said  checks  were  paid  by  the  defendant. 
But  before  the  said  checks  were  drawn  the  plaintiff'  made 
and  delivered  to  the  said  Stevens  his  promissory  note  for  the 
sum  of  about  fifty-two  hundred  dollars,  which,  with  the  con- 
sent of  the  plaintiff,  the  said  Stevens  deposited  with  the 
defendant  as  collateral  security  to  cover  and  protect  the 
checks  drawn  or  to  be  drawn  by  the  said  Stevens  uj)on  the 
defendant,  and  paid  by  it  as  aforesaid.  That  the  plaintiff 
in  consideration  of  his  failure  and  inability  to  pay  to  Stevens, 
as  Treasurer,  the  money  due  by  him  as  Sheriff,  undertook 
and  agreed  with  said  Stevens  and  the  defendant,  that  if  th^ 
defendant  bank  would  honor  and  pay  the  said  checks  of 
Stevens,  drawn  as  aforesaid,  he,  the  plaintiff,  would  from 
time  to  time  deposit  money  in  the  defendant  bank,  which 
should  be  applied  to  the  re-payment  of  the  sums  advanced 
and  paid  by  defendant  on  the  checks  of  said  Stevens,  and 
the  plaintiff,  in  consideration  of  the  advances  of  money  so 
made  by  the  defendant  bank  on  said  checks,  further  and 
expressly  undertook  and  promised  to  pay  the  amounts  so 
advanced  by  the  defendant — the  plaintiff  at  the  time  of  said 
promise  and  agreement,  having  in  his  hands  the  tax-books 
of  said  county,  upon  which  large  sums  of  money  were  due 
to  him  as  Sheriff  for  taxes  which  should  have  been  col- 
lected by  him  and  paid  to  said  Stevens,  and  appHed  by  the 
latter  to  the  payment  of  the  claims  of  those  persons  to  whose 
order  and  for  whose  benefit  the  said  checks  were  drawn. 

"2.  That  under  and  by  virtue  of  the  said  arrangement 
between  the  said  parties,  the  said  Stevens,  as  Treasurer,  drew 
checks  on  the  defendant  bank  to  the  amount  of  five  thou- 
sand four  hundred  and  seventy-seven  dollars  and  fifty -one 
cents ($5,477.51),  and  the  defendant  paid  the  same;  that 
afterwards  Stevens  deposited  with  the  defendant  bank  the 
sum  of  six  hundred  and  eighty-one  dollars  and  sixty-nine 
<^nts  ($681.69),  which,  with  his  consent,  was  applied  pro  fanto 
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to  his  overdraft,  leaving  a  balance  of  forty-seven  hundred 
and  ninety-five  dollars  and  eighty-two  cents  ($4,795.82)  as 
the  amount  to  be  paid  by  the  plaintiff  under  and  bj'  virtue 
of  his  said  promise  and  undertaking. 

"  3.  That  afterwards,  in  liieptember,  1888,  Stevens  deposited 
with  the  defendant  bank  the  aggregate  sum  of  twenty-five 
hundred  and  sixty  dollars  ($2,560),  which  the  defendant 
bank  retained  under  said  promise  and  agreement,  leaving  a 
balance  of  twenty-two  hundred  and  thirty-five  dollars  and 
eighty-two  (?ents  still  due  the  defendant  bank  on  account  of 
said  checks  and  overdrafts." 

It  further  alleges  that,  "  In  consideration  and  performance 
of  his  said  prior  request,  and  in  the  further  consideration  of 
the  surrender  by  the  defendant  of  plaintiff's  note,  which  the 
defendant  held  also  as  collateral  security  for  the  re-payment 
of  the  money  paid  by  it  on  said  checks,  ihe  plaintiff  agreed 
with  defendant  that  the  said  alleged  balance  should  be 
applied,  as  far  as  necessary,  to  the  repayment  of  the  money 
advanced  or  paid  by  the  defendant  on  the  said  checks,"  &c. 

The  plaintiff,  in  his  reply  to  the  answer,  says: 

"  3d.  That  it  is  untrue  that  Stevens,  as  Treasurer,  *  at  divers 
times,  with  the  consent  and  at  the  request  of  the  plaintiflF, 
drew  checks  upon  the  defendant  for  different  sums  of  money/ 
and  it  is  also  untrue  that  a  note  amounting  to  fifty-two  hun- 
dred dollars  was  deposited  with  the  defendant  by  the  said 
Stevens,  Treasurer,  with  the  consent  of  the  plaintiflF,  as  col- 
lateral security  to  cover  and  protect  the  checks  drawn  or  to 
be  drawn  by  the  said  Stevens  upon  the  defendant;  that  the 
plaintiff,  as  Sheriff,  did  execute  to  the  said  Stevens,  as  County 
Treasurer,  his  note  for  fifty-two  hundred  and  seventy  dollars 
and  seventy-five  cents,  which  said  note  the  said  Stevens 
deposited,  as  plaintiff  is  informed  and  believes,  with  the 
defendant  after  its  maturity,  and  without  the  knowledge  or 
consent  of  the  plaintiff,  and  the  said  note  was  paid  by  the 
plaintiff  to  the  said  Stevens  and  surrendered  to  the  plaintiff 
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by  the  defendant  without  any  notice  to  the  plaintiff  that  the 
defendant  had  or  held  any  claim  upon  the  same;  that  it  is 
untrue  that  the  plaintiff  undertook  and  agreed  with  the 
defendant  and  the  said  Stevens  to  pay  the  defendant  any 
sum  of  money  which  it  should  expend  in  cashing  the  checks 
or  drafts  of  the  said  Stevens,  or  to  deposit  money  with  the 
defendant  to  be  applied  to  the  re-payment  of  such  sums  as 
the  defendant  had  advanced  or  should  advance  on  the  checks 
of  said  Stevens,  or  that  the  plaintiff  obligated  himself  to  the 
defendant,  or  in  any  way  assumed  liability  for  the  debts  of 
the  said  Stevens  in  any  sum  whatever  contracted  with  the 
defendant  by  check,  draft,  or  otherwise. 

"7th.  That  it  is  true  that  the  defendant  bank  surrendered 
to  the  plaintiff  his  note,  executed  to  the  said  Stevens,  County 
Treasurer,  for  the  sum  of  $5,270.75,  but  it  did  so  voluntarily, 
without  any  notice  to  the  plaintiff  that  it  had  or  held  any 
claim  against  him  on  account  thereof,  and  the  plaintiff  paid 
the  balance  due  by  him  on  said  note  to  the  said  Stevens 
without  notice  of  any  such  claim  on  the  part  of  the  defend- 
ant bank." 

On  the  trial,  the  defendant  tendered  the  following  issues: 

"  1.  Was  the  money  which  was  paid  out  by  the  defendant 
bank  upon  the  checks  of  M.  L.  Stevens,  County  Treasurer, 
or  any  part  of  it,  advanced  and  paid  out  upon  the  credit  of 
plaintiff  and  for  his  benefit? 

"  2.  If  so,  how  much  was  so  paid  out  by  defendant? 

*'  3.  Was  the  note  for  $5,270.75,  mentioned  in  the  answer, 
dated  September  r2th,  1^87,  and  signed  by  J.  P.  Home, 
Sheriff,  and  due  one  day  after  dnte,  assigned  to  the  defend- 
ant to  secure  any  money  that  defendant  might  p  ly  out  on 
the  checks  of  M  L.  Stevens,  County  Treasurer? 

**4.  If  so,  when  was  such  assignment  of  the  note  made?" 

**5.  How  much  money  did  defendant  pay  out  for  M.  L.. 
Stevens,  County  Treasurer,  on  account  of  this  assignment 
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over  and  above  what  has  been  paid  back  to  it  by  deposit  .of 
M.  L.  Stevens,  County  Treasurer? 

"6.  When  did  plaintiff  first  have  notice  that  said  note  had 
been  so  assigned  to  defendant  bank? 

"7.  What  amount  was  owing  by  the  plaintiff  to  M.  L. 
Stevens,  County  Treasurer,  at  the  time  of  such  notice?" 

His  Honor  refused  to  submit  these  issues  to  the  jury,  or 
any  one  of  them,  and  the  defendant  excepted,  plaintiff^s 
counsel  having  objected  to  the  issues  tendered  by  the  defend- 
ant. His  Honor  then  submitted  to  the  jury  the  following 
issues,  to  which  the  jury  responded  as  hereinafter  stated: 

"1.  Did  the  plaintiff  undertake  and  agree  with  the  defend- 
ant that  he  would  repay  to  defendant  such  sum  as  it  should 
pay  out  on  the  checks  of  M.  L.  Stevens,  County  Treasurer? 
Answer,  No. 

"2.  Does  any  sum  so  advanced  by  defendant  upon  the 
said  checks  remain  unpaid?     Answer,  No. 

"3.  Did  the  plaintiff,  at  the  time  the  defendant  surren- 
dered to  him  his  note  to  M.  L.  Stevens  for  $5,270.75,  agree 
that  the  defendant  might  deduct  from  his  deposit  the 
amount  then  due  by  said  .'"tevens  to  defendant?  Answer, 
No. 

"  4.  Did  defendant  take  the  note  of  plaintiff  to  said  Stevens 
after  maturity?  Answer,  By  consent,  yes;  15th  of  Septem- 
ber, 1887. 

"5.  Did  the  plaintiff,  at  the  time  said  note  was  surren- 
dered to  him,  have  any  notice  of  defendant's  claim  against 
said  note?     Answer,  No." 

To  the  submission  of  these  issues  the  defendant  excepted. 

The  plaintiff  requested  the  Court  to  give  the  jury,  among 
^other  instructions,  the  following: 

'*1.  Even  if  the  defendant  advanced  money  upon  the 
checks  of  Sievens,  at  the  instance  and  recjuest  of  the  plaintiff, 
and  upon  his  promise  to  repay  the  same,  yet  if  the  defend- 
ant, in  making  such  advancements,  relied  in  any  measure 


FEBRUARY  TERM,  ISUl.  115 


HORNE  V.  Bank. 


upon  said  Stevens,  and  not  solely  upon  the  plaintiff's  promise, 
and  the  promise  of  the  plaintiff  was  simply  superadded  to 
that  of  said  Stevens,  in  such  case  there  arose  no  liability 
against  the  plaintiff,  and  the  jurj'  should  answer  the  first 
issue  in  the  negative. 

"2.  As  to  the  third  issue,  if  the  jury  believe  the  evidence 

there  was  no  express  agreement  on  the  part  of  the  plaintiff, 

and  no  implied  agreement  unless  the  plaintiff  knew,  at  the 

time,  that  the  defendant  held  the  same  as  collateral  security." 

The  Court  gave  the  same,  adding  to  the  first  the  following: 

"But  if  the  jury  believe  that  money  was  advanced  on  the 

checks  of  Stevens  at  the  instance  and  request  of  plaintiff,  and 

upon  his  promise  to  repay  the  same,  if  the  defendant  bauk 

in  making  said  advancements  trusted  to  one  of  the  parties 

more  than  to  the  other,  but  did  in  fact  trust  to  one  together 

with  the  other,  the  plaintiff  would  be  liable,  and  the  jury 

should  answer  the  first  issue.  Yes." 

The  defendant  excepted. 

The  defendant  requested  the  Court  to  give  the  jury  the 
following,  among  numerous  other  special  instructions;  it 
declined  to  do  so,  and  the  defendant  excepted  : 

"  7.  If,  when  the  notice  spoken  of  by  the  witness  Wolfe 
was  served  upon  the  plaintiff,  as  testified  by  Wolfe,  the  plain- 
tiff leplied  to  said  notice:  *I  will  go  and  see  Lee  and  have 
the  matter  settled  up,  I  will  get  a  settlement  if  I  can;"  and 
thereafter  the  bank  acted  to  its  damage  upon  the  supposi- 
tion that  the  plaintiff  admitted  his  liability,  the  plaintiff  is 
estopped  to  deny  the  affirmative  of  the  first  issue,  and  the 
jury  will  answer  that  issue  *  Yes,'  though  they  may  believe  that 
the  plaintiff  did  not  intend  in  his  interviev\-  with  Wolfe  to 
admit  his  liability  for  the  Treasurers  overdraft 

"8.  Upon  the  statement  of  the  plaintiff  as  to  what  occurred 
between  him  and  the  officer  of  the  bank  as  to  his  liability 
for  the  overdraft  of  the  County  Treasurer,  he  is  estopped  to 
deny  the  alBirmative  of  the  first  issue,  if,  after  such  occur- 
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rences,  the  officer  of  the  bank,  reasonably  believing  that 
plaintiff  admitted  his  liability,  acted  upon  such  belief  to  the 
damage  of  the  bank,  and  the  jury  will  answ-er  *  Yes'  to  the 
first  issue." 

The  Court,  after  calling  the  attention  of  the  jury  to  the 
evidence  that  bore  on  the  instruction  of  the  defendant  that 
was  given,  gave  this  instruction,  to-wit: 

"  If  the  jury  believe  that  the  plaintiff  never  authorized 
defendant  bank  to  furnish  money  to  M.  L.  Stevens,  and 
denied  his  liability  for  money  paid  out  upon  the  checks  of 
said  M.  L.  Stevens,  and  did  not  give  the  officer  of  the  bank 
reasonable  grounds  to  believe  that  he  w^as  liable  for  money 
paid  out  by  it  on  checks  of  said  M.  L.  Stevens,  then  the  jury 
will  answer  the  first  issue.  No,"  and  the  defendant  excepted. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  and 
the  defendant  appealed. 

Messrs.  J.  B.  Batchelor,  John  DevereuXy  Jr.,  and  CovingUyii 
&  Adams  (by  brief),  for  plaintiff. 

Messrs.  P.  D.  Walker  and  J.  J.  Vann^  for  defendant 

Merrimon,  C.  J. — after  stating  the  case:  The  pleadings 
raised  but  one  principal  issue.  The  defendant,  in  its  answer, 
admitted  to  be  true  the  allegation  of  the  complaint  that  the 
plaintiff^  had  from  time  to  time  deposited  money  with  it 
aggregating  the  sum  specified,  and  had  drawn  his  check 
upon  it,  as  alleged,  for  divers  sums  of  money  aggregating 
the  sum  specified,  which  were  duly  paid;  but  it  denied  that 
any  balance  was  due  to  the  plaintiff  except  the  sum  of  three 
hundred  and  sixty-five  dollars  and  sixty-nine  cents,  and 
alleged  further,  as  matter  of  principal  defence,  that  it  had,  at 
the  request  and  by  direction  of  the  plaintiff  and  for  his 
benefit,  paid  divers  checks  for  money  to  the  amount  alleged 
drawn  upon  it  by  M.  L.  Stevens,  Treasurer  of  the  County  of 
Union,  leaving  the  balance  admitted  to  be  due.     This  the 
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plaintiff  denied,  and  thus  was  raised  the  material  issue  of 
fact.  The  other  is-fues  submitted  to  the  jury,  and  others  pro- 
posed by  the  defendant  but  not  .submitted,  were  incidental — 
not  necessary  to  be  tried,  and  might  have  been  omitted. 

The  first  issue  in  order  submitted  to  the  jury,  though  not 
so  precise  and  formal  as  it  might  have  been,  sufficiently 
embodied  that  raised  as  indicated.  It  embraced  and  pre- 
sented fully  the  whole  matter  in  dispute,  and  the  parties  on 
the  trial  of  it  could  have  produced  all  pertinent  competent 
evidence.  Under  proper  instructions  from  the  Court,  the 
jury  could  readily  have  understood  its  meaning  and  merits 
and  rendered  a  just  verdict.  If  the  allegation  of  the  defend- 
ant was  found  to  be  true,  then  tlie  balance  due  the  plaintiff 
was  the  sum  it  admitted  to  be  due  to  him;  if  it  were  found 
not  to  be  true,  then  the  plaintiff  was  entitled  to  judgment 
for  the  sum  demanded  by  the  complaint.  The  first  issue  pro- 
posed by  the  defendant  was  not  sufficiently  direct — it  would 
settle  onlv  a  material  incidental  fact  involved  in  the  issue 
really  raised  by  the  pleadings.  Moreover,  the  first  issue  sub- 
mitted gave  the  defendant  the  largest  opportunity  to  prove  his 
alleged  defence,  and  this  was  sufficient.  The  second,  third, 
fifth  and  seventh  issues  proposed  by  the  defendant  were  not 
raised  by  the  pleadings,  they  had  reference  to  matters  not 
controverted;  the  fourth  and  sixth  issues  proposed  were 
embraced  by  the  fourth  and  fifth  issues  submitted  to  the  jury. 
Merely  incidental  and  immaterial  issues  ought  not,  ordi- 
narily, to  be  submitted ;  they  may,  and  oftentimes  do,  con- 
fuse or  tend  to  confuse  the  jury,  and  when  they  do,  this  will 
be  ground  for  a  new  trial,  if  proper  objection  is  made  in  apt 
time.  In  this  c  »se  we  cannot  see  that  the  defendant  proba- 
bly suffered  prejudice  by  reason  of  the  issues  submitted. 
These  were  quite  as  pertinent  as  those  proposed  by  it.  The 
exception  to  the  issues  cannot,  therefore,  be  sustained 

Much  of  the  evidence  produced  on  the  trial  was  conflicting 
and  indefinite.     While  parts  of  it  tended  to  prove,  as  alleged 
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by  the  defendant,  that,  at  the  request  and  by  the  direction 
of  the  plaintiff,  it  paid  checks  drawn  upon  it  by  Stevens, 
Treasurer,  and  he  agreed  to  pay  it  for  honoring  such  checks; 
there  was  also  some  evidence  from  which  the  jur}-  might 
have  inferred  that  the  plaintiff  promised  to  pay  the  defend- 
ant the  sura  of  money  advanced  to  Stevens,  Treasurer,  on  his 
own  account,  if  he  failed  to  do  so.  The  plaintiff  testified, 
among  other  things,  that  he  never  requested  or  directed  the 
defendant  to  pay  such  checks,  nor  promised  to  pay  it  for 
doing  so.  There  was  evidence  that,  repeatedly,  he  was  told 
by  defendant's  agents  that  it  held  him  responsible  on  such 
account,  and  he  did  not  deny  his  liability;  that  he  said  he 
would  see  Stevens,  Treasurer,  and  make  him  account,  etc. 
It  was  also  testified  by  the  oflScers  of  the  defendant  "that 
there  was  nothing  upon  the  books  of  the  bank  going  to  show 
any  charge  of  Stevens'  overdraft  against  Home;  that, accord- 
ing to  the  custom  of  their  bank  and  by  their  usual  methods 
of  doing  business,  if  the  bank  looked  to  Home  for  any 
money  advanced  to  Stevens,  Home  ought  to  have  been 
required  to  draw  on  the  bank  for  the  amount,  and  this  check 
should  have  been  charged  to  him  and  credited  to  Stevens; 
that  even  a  depositor  could  not  draw  out  his  own  money 
from  the  bank  without  giving  his  check  for  it,  and  that  no 
money  was  paid  out  except  upon  the  order  of  the  president, 
unless  a  check  was  drawni  or  a  note  was  made.  This  was 
not  only  the  custom  of  their  bank,  but  w^as  a  general  custom 
with  banks." 

This,  and  like  evidence,  tending  to  prove  that  the  defend- 
ant did  not  at  first  charge  the  plaintiff  w^th  the  sums  of 
money  it  paid  in  honoring  the  checks  of  Stevens,  Treasurer, 
but  looked  to  him  to  repay  the  amounts  so  advanced  to  Ste- 
vens, Treasurer,  on  his  own  account,  if  he  failed  to  do  so,  was 
not  very  strong;  still  the  plaintiff  might  insist,  as  it  seems 
he  did,  that  if  the  jury  believed  from  all  the  evidence  he 
simply  undertook  to  pay  the  debt  of  Stevens,  Treasurer,  he 
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would  not  be  liable,  because  such  undertaking  and  promise 
was  not  in  writing,  and,  therefore,  void.  The  Code,  §  1552. 
The  first  special  instruction  had  reference  to  the  aspect  of 
the  case  presented  by  the  evidence  just  referred  to.  It  must 
be  said  that  this  instruction  was  vague  and  not  very  intelli- 
gible; still  it  can  be  seen  that  the  {)urpose  was  to  ask  the 
Court  to  instruct  the  jury  that  if  they  should  find  that  the 
plaintiff  promised  and  undertook  to  pay  the  debt  of  Stevens, 
Treasurer,  due  to  the  defendant,  if  he  failed  to  do  so,  then 
such  agreement  and  promise  would  be  void  under  the  statute 
of  frauds.  As  there  was  some  evidence  presenting  such  view 
of  the  case,  the  Court  might  give  the  instruction,  modified 
by  what  it  added  thereto.  The  addition  was  cautionarv,  and 
intended  to  prevent  the  jury  from  being  misled — to  tell  them, 
in  that  connection,  that  if,  on  th«  contrary,  the  plaintiff  was 
a  principal  in  the  debt  created  by  the  advancement  of  the 
money,  along  with  Stevens,  then  he  would  be  liable.  Hence, 
the  Ck)urt  said,  in  giving  the  instruction,  "If  the  defendant 
bank,  in  making  said  advancements,  trusted  to  one  of  the 
parties  more  than  to  the  other,  but  did,  in  fact,  trust  to  one, 
together  with  the  otl)er,  the  plaintiff  would  be  liable,"  etc. 
The  instruction,  given  simply  as  asked  for,  might  have  mis- 
led the  jury,  but,  as  modified  and  explained  by  the  Court,  it 
was  not  misleading,  certainly,  taken  in  connection  with  the 
numerous  instructions  given  at  the  request  of  the  defendant. 
The  second  exception  cannot,  therefore,  be  sustained. 

The  third  exception  is  clearly  unfounded.  The  instruction 
must  be  taken  in  connection  with  the  issue  to  which  it  refers. 
The  whole  of  the  evidence  pertinent  went  to  prove  that,  at 
the  time  the  plaintiff  received  th^  note  as  mentioned  in  the 
issue, he  made  no  agreement  to  pay  the  defendant  V.  e  money 
it  advanced  to  pay  the  checks  drawn  by  Stevens,  Treasurer. 
Moreover,  the  evidence  pertinent  went  to  prove  further  that 
the  defendant  received  the  note  from  Stevens  as  collateral 
security  after  it  was  due,  and  the  plaintiff  had  no  notice  or 
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knowledge  of  the  fact  that  the  defendant  had  it  for  any  [)ur- 
pose  until  after  he  had  paid  and  discharged  the  same.  So 
that  the  defendant  could  not  avail  itself  of  the  note  for  anv 
purpose,  lite  Code,  §177;  Marton  v.  Richardson,  68  N.  C, 
255;  Whedhee  v.  Reddic/:,79  N.  C,  521;  Pu</h  v.  Grant,  86 
N.  C,  39. 

The  defendant  was  not  entitled  to  have  the  seventh  special 
instruction  asked  for  by  it.  What  the  plaintiff  said  on  the 
occasion  therein  referrc^d  to  was  not  a  promise  to  pa}*  the 
claim  of  the  defendant,  nor  was  it  an  admission  that  he  was 
bound  for  the  same,  nor  could  the  defendant  reasonably  act 
.  upon  it  as  such  promise  or  admission.  Besides,  what  was 
said  must  be  taken  in  connection  with  other  evidence  going 
strongly  to  prove  that  the  defendant's  officers  and  ngents 
well  knew  that  the  plaintiff  denied  his  liability  as  claimed 
by  it.  Moreover,  there  was'  no  evidence  tending  t »  prove 
that,  after  the  occasion  referred  to,  the  defendant  suffered 
any  disadvantage  or  damage  bj'^  reason  of  any  reliance  it 
placed  on  what  the  plaintiff  said.  After  that  time  it  sur- 
rendered the  note  mentioned  to  the  plaintiflF,  but,  for  reasons 
already  stated,  it  had  no  right  to  have  or  withhold  it  from 
him — he  had  paid  and  effectually  discharged  and  was  entitled 
to  have  it. 

For  the  like  reasons,  the  Court  properly  declined  to  give 
the  eighth  special  instruction  asked  for  by  the  defendant. 
It  might  well  have  declined  to  do  so,  upon  the  ground  that 
it  had  in  substance  given  the  seventh  and  eighth  instruc- 
tions in  several  prior  special  instructions  asked  for,  which  it 
granted  without  qualification. 

The  last  instruction  the  Court  gave  the  jury  was  appro- 
priate, certainly  not  objectionable — just  after  the  numerous 
special  instructions  it  had  given  at  the  request  of  the  defend- 
ant's counsel.  Indeed,  having  directed  the  attention  of  the 
jury  to  the  view  of  the  evidence  contended  for  by  the  defend- 
ant, it  fairly,  in  the  same  connection,  directed  their  attention 
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to  the  other  view  thereof  contended  for  by  the  plaintiff. 
This  was  fair  and  ju^-t.  The  defendant  has  no  just  ground 
of  complaint  at  the  Court  because  of  the  instructions  it  gave 
or  those  which  it  refused  to  give.  It  gave,  in  substance,  all 
the  instructions  the  defendant  asked  for. 

Affirmed. 


WILSON,  COLSTON  &  CO.  v.  THE  CITY  OF  CHARLOTTE. 

Contract — Guaranty — Counter  claim. 

Plaintiffs  cintracteH  with  a  municipal  corporation  to  construct  water- 
works and  to  furnish  the  corporation  with  an  adequate  supply  of 
water  for  all  fire,  Runitar^  and  other  public  purposes  for  which 
the  corporation  agreed  to  pay  a  fixed  rent;  it  was  stipulated  in  the 
same  clause  that  upon  a  failure  to  furnish  nuch  supply  the  cor- 
poration should  pay  no  rent.  In  another  clause  of  the  contract 
plaintiffs  guaranteed  to  furnish  a  force  or  pressure  8ufl[icient  to 
throw  from  any  fire  hydrants,  at  same  lime,  five  streams  of  water 
seven ty-five  feet  high.  Plaintiffs  complied  with  the  conditions 
first  named,  but  not  with  the  last,  and  thereupon  the  city  refused 
to  pay  rent:  H^ld,  (1)  that  the  clauses  were  distinct  in  their  pur- 
pose and  effect,  and  that  the  corporation  had  no  right  to  refuse 
payntent  of  rent  for  the  breach  of  the  guaranty  in  respect  to  the 
presHure  necenpary  to  throw  the  water  seventy-five  feet;  (2)  that 
for  any  breach  of  said  guaranty  the  corporation  had  a  remedy 
which  might  by  proper  pleadirig  be  set  up  as  defence  to  an  action 
for  recovery  of  rents. 

Civil  action,  tried  before  Philips,  J.,  at  February  Term, 
1890,  of  Mecklenburg  Superior  Court. 

It  appears  that  certain  contractors  entered  into  an  agree- 
ment on  the  17th  day  of  March,  1881,  with  the  defendant, 
the  city  of  Charlotte,  that  thev  would  "  erect  and  establish 
in  or  near"  that  city  "a  system  of  water- works,  with  all 
necessary  mains,  pipes,  hydrants,  fixtures  and  appurtenances 
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of  every  kind  to  supply  said  city  with  pure  and  wholesome 
water,  fit  for  domestic  purposes  and  sufficient  for  all  pur- 
poses" specified,  the  same  "to  be  of  the  best  material  and 
constructed  in  workman-Hke  manner,"  etc.  Afterwards, 
the  Charlotte  City  Water-works  Company  was  incorporated 
and  organized,  and,  as  it  might* do,  with  the  consent  of  the 
defendant,  it  assumed  and  became  party  in  place  of  the  said 
contractors  to  the  said  agreement. 

It  is  alleged  in  the  complaint  that  the  said  Water-works 
Company  established  and  completed  such  a  system  of  water- 
works, and  "furnished  defendant  with  water  from  1st  of 
July,  1887,  to  31st  of  December,  1887,  as  provided  in  said 
contract,  and,  in  all  other  respects,  performed  its  part  of  said 
contract  with  defendant";  and  that  it,  during  the  time  speci- 
fied, supplied  "all  water  necessary  for  fire,  sanitary  and  other 
public  purposes;  that,  as  rental  for  the  use  of  the  eighty- 
eight  hydrants  aforesaid  for  said  six  months,  the  defendant 
became  and  was,  under  and  by  virtue  of  said  contract, 
indebted  to  said  Water-works  Company  in  the  sum  of  $2,200"; 
that  afterwards,,  "on  the  2oth  of  February,  1888,  the  said 
Water- works  Comjjany,  for  value,  duly  assigned  to  these 
plaintiffs  their  s  id  claim,  and  demand  cause  of  action  there- 
for against  the  defendant";  that  plaintiffs  made  demand  for 
paynjent  of  the  defendant,  which  was  refused,  etc. 

It  is  .idmitted  in  the  answer  that  water-works  were  erected, 
"but  the  defendant  denies  that,  from  July  1st,  1887,  to 
Deeemi)er  31st,  1887,  the  Water-works  Com[)any  furnished 
necessary  water  for  fire,  sanitary  and  other  public  purposes, 
as  sti[)ulated  in  said  contract."  It  admits  the  agreement  and 
the  alleged  demand,  but  denies  other  material  allegations  of 
the  complaint.  It  denies  that  the  said  company  kept  and 
perforated  its  part  of  the  said  agreement  during  the  time 
specified,  or  at  all,  and  alleges  that,  by  its  failure  to  do  so, 
the  defendant,  at  and  next  before  the  time  of  the  alleged 
assignment  of  claim  to  the  plaintiffs,  was  greatly  endamaged, 
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to  the  amount  of  $5,000;  that  it  owed  defendant  that  sum, 
and  pleads  the  same  as  a  set-off,  etc.  It  is  further  alleged 
that  the  said  company  did  not,  at  any  time,  "furnish  a  suf- 
ficient force  or  pressure  to  throw  from  any  five  of  said  fire 
hydrants  at  one  and  the  same  time,  through  one-inch  nozzles 
and  fifty  feet  of  two-and-a-half-inch  hose,  five  streams  of  water 
•to  the  height  of  seventy-five  feet,  and,  in  fact,  tlie  works 
were  so  negligently  constructed  that  the  force  or  pressure  so 
guaranteed  in  section  7  of  the  contract  could  not,  at  any  time 
or  under  any  circumstances,  be  furnished." 

The  agreement  mentioned  contained,  among  others,  the 
following  clauses: 

"6.  That  if  the  said  contractors  shall  fail  at  any  time  after 
the  said  water-works  are^completed  to  furnish  an  adequate 
supply  of  water  for  all  fire,  sanitary  and  other  public  pur- 
poses, as  herein  stipulated,  excepting  by  reason  of  accidents 
or  injury  to  machinery  and  making  necessary  repairs,  no 
rent  shall  be  paid  by  the  City  of  Charlotte  during  the  time 
of  such  failure.  And  if  they  shall,  at  any  time,  for  a  period 
of  three  months  continuously  fail  to  give  an  adequate  supply 
of  water  for  all  the  purposes  herein  enumerated,  then  this 
contract  shall  cease  and  be  at  an  end. 

"  7.  That  they  guarantee  at  all  times  to  furnish,  if  required, 
one  hundred  gallons  of  waieVy  per  day  of  twenty-four  hours, 
for  each  inhabitant  of  the  city  of  Charlotte,  and  a  suflBcient 
force  or  pressnre  to  thn»w  from  any  five  of  said  fire  hydrants 
at  one  and  the  same  time  through  one-inch  nozzles  and  fifty 
feet  of  two-and-a-half-inch  hose  five  streams  of  water  to  the 
height  of  seventy-five  feet." 

Appropriate  issues,  raised  by  the  pleadings,  were  submit- 
ted to  the  jury. 

On  the  trial,  the  plaintiffs  produced  evidence  tending  to 
prove  the  material  allegations  of  the  complaint,  except  that 
their  own  witness  testified  that  the  water-works  did  not,  and 
could  not,  throw  water  to  the  height  of  seventy-five  feet,  as 
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it  coutracted  to  do  in  the  seventh  paragraph  set  forth  above 
of  the  said  agreement.  \ 

The  principal  witness  of  the  plaintiffs,  among  other  things, 
testified  that — 

"  The  city  used  the  water-works  for  two  or  three  weeks 
prior  to  1st  July,  1882;  it  paid  rent  from  the  1st  July,  liS82, 
to  1st  July,  1887,  in  quarterly  installments.  It  used  the' 
water-works  from  the  1st  July,  1887,  to  the  1st  January,  1888, 
for  all  purposes,  and  just  as  it  had  before.  The  water  supply 
and  service  was  much  better  the  last  half  of  the  vear  1887 
than  in  July,  1882.  We  had  improved  the  works,  giving 
much  greater  pressure.  The  Water- Works  Company  com- 
plied with  its  contract  in  all  respects,  except  that  the  com- 
pany never  was  able  from  1882  to  U388  to  furnish  a  sufficient 
force  or  pressure  to  throw  from  any  five  of  its  fire  hydrants 
at  one  and  the  same  time  through  one-inch  nozzles  and  fifty 
feet  of  two-and-one-half-inch  hose  five  streams  of  water  to 
the  height  of  seventy-five  feet,  as  provided  by  the  seventh 
clause  or  section  of  the  contract. 

"  The  company  furnished  to  the  city  from  1st  July,  1887, 
to  the  1st  January,  1888,  a  sufficient  supply  for  all  practical 
public  purposes,  and  this  service  was  reasonably  worth 
twenty  two  hundred  dollars  for  that  period.  I  am  acquainted 
with  the  service  rendered  by  water-works  companies  in  other 
cities,  and  that  in  Charlotte  is  superior  to  most  of  them. 

"  In  November,  1887,  experts  examined  the  \*orks  at  the 
instance  of  the  plaintiff,  and  they  rei)orted  that  the  works 
were  sufficient  for  the  city  for  all  its  present  purposes,  but  that 
if  the  city  required  the  five  streams  seventy-five  feet  at  the 
same  time,  as  provided  in  the  seventh  clause  of  the  contract, 
then  alterations  and  additions  would  have  to  be  made,  as 
the  present  works  were  inadecjuate  for  that  purpose;  that 
the  company  could  not  comply  with  this  provision  of  the 
contract  with  its  four-inch  mains.  About  the  25th  of  Sep- 
tember, 1S87,  two  tests  were  made  at  my  instance  and  under 


i 


FEBRUARY  TERM,  1891.  125 


W11.SON  V.  Charlott£. 


my  supervision,  to  see  if  the  iBve  streams  could  be  thrown 
from  five  hydrants  under  conditions  named  in  the  seventh 
clause  of  the  contract.  We  failed  both  times.  The  pipes 
could  not  stand  the  pressure." 

The  Court  expressed  the  opinion  that  in  no  aspect  of  the 
evidence  could  the  plaintiffs  recover  Thereupon,  they  sub- 
mitted to  a  judgment  of  nonsuit  and  appealed. 

Mr,  a  W.  Tillett,  for  plaintiflFs. 
Mr.  P.  D.  Walker,  for  defendant. 

Merrimon,  C.  J. — after  stating  the  case:  The  defendant, 
insisting  that  The  Charlotte  City  Water-works  Company 
mentioned  had  failed  to  supply  the  city  with  water,  as  by 
its  contract  it  was  bound  to  do,  suspended  the  further  pay- 
ment of  rent  claimed  by  that  company  to  be  due  to  it  to  the 
amount  of  twenty-two  hundred  dollars.  The  company 
claimed  that  it  had  in  all  material  respects  complied  with 
its  contract,  and  that  the  sum  of  money  mentioned  was  due 
to  it.  It  sold  its  claim  for  sucTi  rent  to  the  plaintiffs,  and 
they  demand  judgment  in  this  action  for  the  amount  so 
alleged  to  be  due. 

It  is  not  questioned  that  the  plaintiffs  allege  a  cause  of 

action,  and  there  was  evidence  produced  on  the  trial  tending 

to  prove  the  material  allegations  of  the  complaint  except  in 

a  single  respect,  and  as  to  this  the  plaintiffs  insist  that  it  was 

not  material  in  this  action  and  could  not  affect  adversely  their 

right  to  recover.     If  this   is  true,  there  is  error,  because, 

although  the  evidence  was  in  some  respects  conflicting,  still 

if  it  had  been  submitted  to  the  jury  they  might  have  believed 

80  much  of  it  as  was  favorable  to  the  plaintiffs  to  be  true, 

and  rendered  a  verdict  in  their  favor.     For  the  purpose  of 

the  assignment  of  error,  the  evidence  must  be  accepted  as 

true.    The  Court,  in  effect,  expressed  the  opinion  that,  taking 
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the  evidence  as  true  in  its  most  favorable  aspect  for  the 
plaintiffs,  they  could  not  recover. 

The  plaintiffs'  alleged  cause  of  action  must  be  treated  just 
as  if  the  water-works  company  was  the  present  plaintiff  and 
suing  upon  the  same;  they  bought  it  in  the  same  plight  and 
condition  as  when  the  company  owned  and  sold  it  to  them, 
and  subject  to  the  rights  of  defendant  under  the  agree- 
ment. The  latter  provides  in  the  sixth  paragraph  thereof, 
among  other  things,  that  if  the  company  named  "shall  fail 
at  any  time  after  the  said  water-works  are  completed  to  fur- 
nish an  adequate  supply  of  water  for  all  fire,  sanitary  and 
other  public  purposes  as  herein  stipulated,  excepting  by 
reason  of  accidents  or  injury  to  machinery  and  making 
necessary  repairs,  no  rent  shall  be  paid  by  the  city  of  Char- 
lotte during  the  time  of  such  failure.'^  The  seventh  para- 
graph further  provides,  among  other  things,  that  the  com- 
pany "guarantee  at  all  times  to  furnish,  if  required  *  *  * 
a  suflScient  force  or  pressure  to  throw  from  any  five  of  said 
fire  hydrants  at  one  and  the  same  time  through  one-inch 
nozzles  and  fiftv  feet  of  two-and-a-half-inch  hose,  five  streams 
of  water  to  the  height  of  seventy-five  feet."  The  evidence 
went  to  prove  that  the  company  complied  with  the  agree- 
ment, and  that  the  water  supply  was  sufficient  in  all  respects 
except  that  the  "force  or  pressure"  was  not  sufficient  at  any 
time  to  throw^  the  water  as  specified  to  the  height  of  seventy- 
five  feet.  The  defendant,  then,  had  no  right  to  suspend  the 
payment  of  rent  as  it  did  do,  unless  the  failure  of  the  machin- 
ery to  throw  the  water  to  the  height  of  seventy-five  feet 
came  within  the  meaning  ;»nd  purpose  of  the  sixth  para- 
graph of  the  agreement  just  recited  as  to  the  failure  in  the 
supply  of  water  nnd  the  stipulation  that  no  rent  shall  be  paid 
during  such  failure.  It  is  to  be  observed  that  this  sixth 
paragraph  has  special  reference  to  an  "adequate  supply  of 
water  for  all  fire,  sanitary  and  otlier  public  purposes  as  herein 
(therein)  stipulated,"  and  taken  in  connection  with  provisions 
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of  the  first  paragraph,  to  have  like  reference  to  a  supply  of 
" pure  and  wholesome  water  fit  for  domestic  purposes,  and 
sufficient  for  all  purposes  hereinafter  (thereinafter)  stipulated 
for."  It  contemplates  such  an  adequate  supply  of  water  as 
the  parties  to  the  agreement  at  the  time  it  was  executed 
deemed  and  intended  to  secure  as  continually  necessary  for 
the  good  of  the  city.  The  provision  that  no  rent  should  be 
paid  during  the  time  of  failure  to  make  such  supply  of 
water  was  intended  as  a  means  the  more  effectuallv  to  secure 
the  same 

The  seventh  paragraph  of  the  agreement  contemplates 
and  intends  a  larger  supply  of  water  at  all  times — equal  to 
the  quantity  therein  specified,  and  that  the  water-works 
machinery  shall  have  capacity  to  throw  the  quantity  of 
water  specified  to  the  height  of  seventy-five  feet,  if  tlie  appro- 
priate city  authorities  should  so  require.  This  provision  was 
cautionary.  It  was  agreed  that  the  city  authorities  might 
afterwards  avail  themselves  of  it,  if,  upon  reflection  or  expe- 
rience, they  should  determine  that  the  greater  good  of  the 
city  and  its  inhabitai»ts  so  required.  It  was  not  at  first 
deemed  necessary  to  so  require.  To  provide  for  an  adequate 
supply  of  water  was  then  supposed  to  be  sufficient,  and  the 
main  leading  purpose  was  to  secure  that  as  thoroughly  as 
practicable.  The  seventh  paragraph  was  inserted  in  the 
agreement  with  the  view  to  enlarged  advantages  to  the 
defendant.  It  contained  a  distinct,  particular  and  express 
guaranty,  showing  the  intent  of  the  parties  to  make  this  part 
of  the  agreement  separate  from  the  provisions  of  the  sixth 
paragraph,  and  the  purpose  of  the  defendant  to  rely  upon 
the  guaranty  as  sufficient  of  itself.  It  did  not  deem  it  neces- 
sary to  provide  that  the  payment  of  rent  should  be  suspended 
if  the  Water- works  Company  should  fail  to  throw  the  water 
seventy-five  feet  high,  as  required.  As  to  that,  it  required  a 
special  guaranty  of  the  company  that  it  would  do  so,  and,  in 
case  of  failure,  it  was  content  to  rely  upon  its  remedy  for  a 
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breach  of  the  guaranty.  Else,  wherefore  the  special  guar- 
anty? And  why  was  the  suspension  of  payment,  as  pro- 
vided in  the  sixth  paragraph,  confined  to  a  failure  "to  fur- 
nish an  adequate  supply  of  water  for  all  fire,  sanitary  and 
other  public  purposes  "?  Tiie  seventh  paragraph  was  excep- 
tional, and  intended  to  secure  a  particular  and  specified 
purpose,  if  the  defendant  should  so  require.  Considering  the 
nature  of  the  matter  apart  from  the  terms  and  the  relations 
of  the  several  parts  of  the  ngreement,  it  is  not  at  all  probable 
that  the  parties  intended  that  the  payment  of  rent  should 
be  suspended  if  the  supply  of  water  was  adequate  and  the 
force  or  pressure  was  not  sufficient  to  throw  the  water  to  the 
height  of  seventy-five  feet.  It  is  much  more  probable  that 
it  was  intended  that  the  defendant  should  rely  upon  its 
remedy  by  action  in  that  case. 

The  plaintiffs  contended  that  the  defendant  never  required 
the  observance  of  the  seventh  paragraph,  but  if  it  be  granted 
that,  as  it  contends,  it  did,  this  was  of  itself  not  sufficient 
cause  for  suspending  the  payment  of  the  rent. 

As  to  a  breach  of  the  guaranty,  the  defendant  can  have  its 
remedy.  Indeed,  it  seems  to  seek  the  same  \n  this  action 
by  asking  affirmative  relief.  We  arc,  therefore,  of  opinion 
that  there  is  error.  The  judgment  of  nonsuit  must  be 
reversed  and  the  action  disposd  of  according  to  law.  To 
that  end,  let  this  opinion  be  certified  to  the  Superior  Court. 

Error. 
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GRIFFIN  PRITCHARD  v.  O.  F.  BAXTER. 

Appeal — Injunction. 

• 

This  was  a  Motion  to  continue  a  restraining  order  in  an 
action  pending  in  Pasquotank  Superior  Court,  heard  at 
Chambers,  in  Washington,  N  C,  on  June  18th,  1889,  before 
Broira,  J. 

An  affidavit  (supported  by  certified  copy  of  issues,  etc.) 
was  filed  in  this  Court,  to  the  effect  that  a  judgment  had 
been  rendered  in  this  case  against  the  plaintiff  upon  issues 
found  by  a  jury,  and  that  no  appeal  was  taken,  and  the  trial 
was  had  since  the  order  made  in  the  injunction  proceeding. 

No  counsel  for  plaintiff. 

Mr.  W.  D.  Pruden,  for  defendant. 

Per  Curiam :  It  appears  from  a  transcript  from  the  Court 
below,  that  since  the  issuing  of  this  injunction,  all  of  the 
issues  have  been  tried  and  found  against  the  appellant,  and 
that  a  judgment  accordingly  has  been  rendered,  finally  dis- 
posing of  the  action.  It  thus  appears  that  the  appellant  had' 
no  ground  whatever  for  suing  out  the  injunction,  and  there 
being  only  the  costs  involved,  it  is  adjudicated  that  the? 
appeal  be  dismissed. 

Dismissed. 
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ROANOKE  NAVIGATION  COMPANY  v.  T.  L.  EMRY  et  al. 

Injunction. 

1.  It  is  against  the  policy  of  the  law  to  enjoin  the  prosecution  of  such 

industries  and  enterprises  as  tend  to  develop  the  resources  of  the 
country,  except  in  those  cases  where  it  is  apparent  that  otherwise 
serious  harm  will  result  to  the  party  complaining. 

2.  Where,  therefore,  it  appeared  that  the  piainti£f  corporation  was 

engaged  in  the  erection  of  mills  and  an  elevator  of  large  capacity 
on  land  claimed  by  it,  and  to  connect  them  with  a  railway  station 
was  constructing  a  railroad  running  principally  over  its  own  land, 
when  the  defendants  forcibly  entered  on  a  part  of  said  lands, 
claiming  them  as  their  own,  and  obstructed  the  work,  threaten- 
ing plaintiff  *s  servants  with  violence  if  they  persisted,  and  it 
further  appeared  that  defendants  claim  was  doubtful:  Held,  to 
be  a  proper  case  for  an  injunction  till  the  hearing. 

This  was  a  civil  action  pending  in  Halifax  Superior 
Court,  heard  upon  motion  for  an  injunction  before  Philips,  /., 
at  Chambers  in  Tarboro,  on  July  19th,  1890. 

The  plaintiff,  a  corporation,  alleges  in  its  complaint  that 
it  is  the  owner  and  in  possession  of  the  real  property  described 
therein ;  that  parts  of  the  same  are  very  valuable  for  manu- 
facturing purposes;  that  it  owns  a  canal,  situate  upon  its 
land,  to  be  enlarged  and  improved;  that  in  connection  with, 
and  as  part  of  the  same,  is  a  basin,  situate  in  the  town  of 
Weldon,  supplied  with  water  by  said  canal,  from  which  water 
is  to  be  applied  for  the  purpose  of  moving  important  ma- 
chinery; that  upon  a  parcel  of  land  near  to  this  basin  it  has 
selected  a  site  and  water-way  on  which  it  was  and  is  about 
to  erect,  at  great  expense,  a  corn-mill  and  elevator  with 
capacity  to  make  ten  thousand  bushels  of  meal  per  day,  and 
had  purchased  at  groat  cost  lumber,  brick,  machinery,  labor, 
Ac,  for  that  purpose  and  to  that  end,  and  was  engaged  in 
constructing  a  railroad  from  the  railroad  shed  in  Weldon, 
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the  entire  line  of  which,  except  where  it  crosses  First  street 
ill  said  town,  by  permission  of  the  town  authorities,  runs  on 
and  over  the  land  of  the  plaintiff  company  to  a  point  in  the 
neighborhood  of  the  contemplated  mill  aforesaid,  said  point 
being  on  the  plaintiff's  land ;  that  the  plaintiff  is  the  owner 
and  in  possession  of  the  land  over  and  across  which  said 
road  passes  and  is  to  be  completed,  and  on  which  it  is 
.intended  to  erect  said  mill  and  elevator  and  construct  such 
water  waste- way,  Ac;  that  while  the  plaintiff  was  so  in  pos- 
session of  its  land  about  the  10th  of  July,  1890,  engaged  in 
constructing  its  said  railroad,  the  defendant  Emry,  acting 
for  himself  and  his  co-defendants,  "  with  a  strong  hand, 
unlawfully,  wantonly  and  violently,  armed  with  a  shot-gun, 
entered  upon  the  lands  of  the  plaintiff  and  erected  across 
the  proposed  route  of  said  railway  a  fence,  and  forbade  and 
prohibited,  under  threats  of  shooting  the  servants  and  agents 
of  the  plaintiff  company,  from  the  further  construction  or 
building  of  said  railway,  and  forbade  and  prohibited  the 
agents  and  servants  of  this  company  from  the  laying  off  and 
constructing  the  said  contemplated  mill,  elevator  and  waste- 
way,  and  threatens  to  shoot  and  kill  any  agent  or  servant  of 
this  company  who  shall  enter  upon  said  land  for  the  purpose 
of  building  said  mill,  elevator  and  waste-way,  or  completing 
said  road";  that  the  conduct  of  the  defendants  complained 
of  greatly  hinders,  delays  and  interferes  with  the  plaintiff's 
said  enterprise,  and  destroys  and  impairs  the  same,  the  lum- 
ber, machinery  and  other  supplies  purchased  for  such  pur- 
poses, etc. 

Among  other  things,  the  complaint  demands  relief  by 
injunction,  &c. 

The  defendants  admit  some  of  the  material  facts  as  to 
the  plaintiff's  enterprise,  but  deny  that  the  said  railroad 
exclusively  runs  over  the  lands  of  the  plaintiff;  allege  that 
they  are  the  owners  of  two  mill-houses  situate  on  the  plain- 
tiff's land,  near  to  the  said  road ;  that  the  ownership  of  these 
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houses  is  separate  from  that  of  the  land  on  which  they  are 
situate;  that  the  said  road  is  about  to  be  constructed  on  lands 
of  the  defendants ;  that  the  defendants  have  been  in  continu- 
ous, uninterrupted  possession  of  a  lot  on  which  said  road  is 
about  to  be  located,  both  said  mills  and  a  foundry,  said  waste- 
way  and  all  lands  appurtenant  to  said  mills,  etc.,  and  the 
plaintiff  has  never  had  actual  possession  thereof,  etc. 

The  answer  raises  a  question  as  to  the  location  of  the  cor- 
ner of  a  lot  called  the  "  Jovner  lot."  If  this  is  located  as 
contended  by  the  defendants,  then  the  said  mill  will  be  situ- 
ate on  their  land;  it  will  not  be  so  if  such  corner  is  situate 
as  contended  by  the  plaintiff.  The  defendants  claim  that 
they  had  and  have  possession,  though  they  do  not  claim  title 
to  the  site  for  the  projected  new  mill,  elevator  and  water 
waste-way. 

The  Court  below,  on  motion  of  the  plaintiff,  granted  an 
injunction  pending  the  action  restraining  the  defendants  from 
all  interference  with  the  plaintiff's  projected  work,  etc.  The 
defendants  excepted  and  appealed. 

Messrs.  Thomas  N.  Hill  and  W.  H,  Day,  for  plaintiff. 
Mr.  R.  0.  Burton,  Jr.,  for  defendants. 

Merrimon,  C.  J.:  The  pleadings,  exhibits  and  evidence 
satisfy  us,  for  the  present  purpose,  that  the  plaintiff  is  the 
owner  of  the  canal,  basin,  the  site  for  the  projected  mill, 
elevator  and  water  wasie-wav,  and  that  its  land  thereabout 
situate  is  well  adapted  for  manufacturing  purposes  of  great 
importance;  that  the  plaintiff  is  about  to  erect  the  mill  and 
elevator,  and  that  to  that  end,  has  expended  and  is  about  to 
expend  large  sums  of  money,  contracted  for  much  machinery 
and  other  material  for  such  purpose,  and  is  constructing  the 
short  railroad  complained  of  by  the  defendants,  with  the 
view  and  for  the  purpose  to  facilitate  the  projected  work,  its 
use  and  purpose.     Whether  this  road  is  to  be  constructed 
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entirel}'  on  the  plaintiff's  own  land  is  not  entirely  free  from 
doubt,  but  if  it  be  partly  on  a  part  of  the  defendants'  lot  it 
cannot  in  any  sense  greatly  endamage  the  latter  by  its  mere 
construction.  Whether  the  defendants  have  mere  possession 
of  parts  of  the  plaintiff's  land,  as  they  contend,  is  doubtful. 
And  whether,  in  any  view  of  the  contention  of  the  parties, 
the  plaintiff  has  possession  of  any  land  of  the  defendants, 
is  very  questionable.  So  far  as  we  can  see,  no  serious  harm 
can,  in  any  event,  happen  to  the  defendants  by  the  construc- 
tion of  the  road;  they  may  be  amply  compensated  in  dam- 
ages, and  have  remedy  upon  the  bond  given  by  the  plaintiff. 
The  completion  of  the  road  promptly,  we  can  well  see,  will 
greatly  facilitate  the  enterprise,  which  ought  not  to  be  delayed, 
and  which  the  law  encourages.  It  is  against  the  policy  of 
the  law  to  restrain,  delay  and  hinder  such  industries  and 
enterprises  as  develop  the  country  and  its  resources.  This 
ought  not  to  be  done,  unless  in  cases  where  serious  harm  may 
come  to  the  party  complaining.  The  plaintiff  alleges,  and 
the  evidence  tends  strongly  to  prove,  that  the  roadway  is  on 
its  own  land  and  that  it  is  in  possession.  The  Courts  have  in 
many  cases,  not  unlike  the  present  one,  granted  relief  by 
injunction  pending  the  action,  and  when  the  evidence  has 
left  the  material  matter  in  dispute  in  doubt,  this  Court 
has  generally  directed  the  order  granting  such  injunction  to 
be  affirmed.  Here  the  defence  alleged  by  the  defendants  is 
more  than  doubtful,  but  we  are  not  to  be  understood  as 
expressing  any  opinion  upon  the  facts,  further  than  as  may 
be  proper  in  directing  an  affirmance  of  the  order  appealed 
from.  Parker  v.  Parker,  82  N.  C,  165 ;  Lumber  Co.  v.  Wallace, 
93  N.  C.,22;  Leivis  v.  Lumber  Co.,  99  N.  C,  11 ;  Evans  v.  Rail- 
road,  96  N.  C,  45;  Whittaker  v.  Hill,  ibkl,  2. 

Affirmed. 
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BASIL  DEVEREUX  v.  M.  McMAHON  et  al. 

Deed — Execution — Delivery — Seal — Subscribing   Witness — 
Probate — Registration — Evidence — Fraud — Statute. 

1.  A  party  against  whom  the  registry  of  a  deed  (or  other  instrument), 

or  a  copy  thereof  has  been  introduced  in  evidence,  cannot  then 
raise  the  objection  that  there  is  a  variance  between  such  registry, 
or  copy,  and  the  original  instrument ;  if  he  desired  to  avail  him- 
self of  such  objection  he  should  have  required  the  production  of 
the  original  in  the  way  provided  by  the  statute  (The  Code,  g  1251). 

2.  While  the  statute  of  North  Carolina  {The  Code,  §  1554)  requires  all 

deeds  convt*ying  lands  to  be  signed  by  the  maker,  the  signing 
need  not  necessarily  be  at  the  end  of  the  deed ;  if  the  signature  is 
in  the  body  of  the  instrument  it  id  sufficient. 

8.  Nor  is  it  essential  that  the  maker  should  actually  sign  his  name:  he 
may  authorize  another  to  do  so  in  his  presence,  or  he  may  affix  hia 
mark  or  other  symbol  and  thereby  adopt  a  seal  attached,  as  well 
as  his  own  name  written  in  the  deed,  by  another,  and  it  makes  no 
difference  that  the  maker  is  able  to  write  his  name,  or  that  there 
is  no  subscribing  witness. 

4.  The  execution  of  a  deed  by  affixing  a  mark,  either  by  the  maker 

himself  or  by  some  one  in  his  presence  thereto  duly  authori2sed, 
may  be  proved  by  evidence  th»t  it  was  a  substitute  habitually 
used  by  the  maker  for  his  signature  and  capable  of  identity,  as 
proof  is  made  of  handwriting,  or  from  the  evidence  of  an  eye-wit< 
ness  that  he  saw  the  mark  attached,  or  heard  the  maker  acknowl- 
edge it  as  his. 

5.  A  numl)er  of  grantors  may,  by  delivery,  adopt  a  seal  attached  to  the 

name  of  one  of  them,  there  being  a  recital  in  the  deed  that  they 
had  affixed  their  seals. 

6.  If  a  seal  is  attached  to  the  maker's  name,  although  there  is  no  such 

recital,  it  will  constitute  the  instrument  a  deed. 

7.  The  law  favors  those  who  are  illiterate  and  will  endeavor  to  arrive  at 

and  carry  out  their  true  intent  by  a  liberal  application  of  techni- 
cal rules. 

8.  A  subscribing  witness  to  an  instrument  may  adopt  a  mark  or  any 

other  symbol  for  his  signature,  when  such  mark  or  symbol  has 
such  peculiarities  as  will  enable  it  to  be  identified  as  hi>  act. 
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9.  Registration  of  deeds  and  other  instruments  required  to  be  recorded 

is  not  made  void  by  reason  of  the  mistake  of  the  officer  making 
them  ;  such  errors  do  not  vitiate  the  probate  or  deprive  a  party 
of  the  right  to  read  the  registry  as  evidence;  Such  error  being 
shown,  the  presumption  of  the  correctne^-s  of  the  copy  is  rebutted 
and  opens  the  way  for  the  question  whether  the  instrument  was 
such  as  might  be  admitted  to  reg^istration. 

10.  The  facts  of  the  signing  by  the  grantor  and  possession  of  the  deed  by 

the  grantee  being  established  a  delivery  will  be  presumed. 

11.  The  mis-recital  or  failure  to  read  the  contents  of  a  deed  to  an  illit- 

erate grantor  who  requests  to  know  what  it  contains  is  a  fraud  in 
the  factum. 

This  was  a  civil  action,  brought  for  the  recovery  of  pos- 
session of  land,  and  tried  at  September  Term,  1890,  of  the 
Superior  Court  of  Halifax  County,  Armfidd,  J.,  presiding. 

The  plaintiff  was  introduced  as  a  witness  and  testified  that 
the  land  was  worth  $40  or  $50  a  year.  On  cross-examina- 
tion he  testified  that  Thomas  Alexander  was  carried  by  him 
from  his  home  in  Halifax  County  to  the  plaintiff's  home  in 
Xash  County,  in  order  that  he  might  take  better  care  of 
him;  "Tom  wanted  to  go;  he  died  about  a  week  afterwards; 
he  signed  the  deed  about  12  o'clock  in  the  day  and  died 
about  the  same  hour  that  night;  they  tried  to  read  the  deed 
to  him,  but  he  said  it  made  no  difference;  he  asked  who 
wrote  it,  and  was  told  it  was  Mr.  Thorpe;  he  asked  if  he  was 
a  lawyer,  and  was  told  yes;  they  tried  to  read  it  to  him  but 
could  not  make  it  out;  he  asked  if  it  stipulated  that  he 
(Basil)  should  take  care  of  him  and  Frankie  during  their 
lives;  was  told  yes,  and  said  that  he  was  satisfied;  I  told 
him  what  was  in  the  deed ;  Solomon  Davis  was  the  one  who 
tried  to  read  the  deed;  John  Cobb  was  not  then  present; 
Davis  witnessed  the  deed;  Cobb  came  later  in  the  day,  and 
Tom  acknowledged  the  deed  again  before  him,  and  he  wrote 
these  words  on  it,  *  John  Cobb  witness  to  of  what  was  sedy 
Thomm  Alexander  did  agree  to  the  Deed.' " 

The  plaintiff  then  rested  his  case. 


1 
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The  defendants  offered  a  paper  purporting  to  be  the  original 
deed  from  Alexander  to  Devereux.  In  the  attestation  clause 
the  words  "Solomon  Davis"  were  not  written  out,  but  the 
letters  "  D.  S.  C."  were  followed  by  certain  flourishes. 

The  defendant  M.  McMahon  was  then  introduced,  who 
testified  that  he  had  known  Thomas  Alexander  twenty-five 
or  thirty  years,  and  had  had  considerable  dealings  with  him, 
and  he  could  not  read  or  write. 

The  defendants  then  introduced  W.  T.  Purnell,  who  testi- 
fied that  he  knew  Tom  Alexander  well;  saw  him  at  Halifax 
depot  on  the  day  that  he  went  to  Nash;  tried  to  talk  to  him, 
but  he  was  so  sick  that  he  could  not  talk — was  paralyzed, 
and  witness  thought  that  he  was  dead;  ''was  just  as  bad  off 
as  a  man  could  be;  his  feet  had  been  badly  burned;  he  was 
at  the  depot,  in  a  bed,  and  feathers  were  all  over  him." 

Defendants  then  introduced  Alfred  Walters,  who  testified 
that,  the  day  before  he  left  home,  he  saw  Tom  Alexander, 
and  helped  to  dress  him  on  the  morning  he  left.  "  He  did 
not  speak  from  his  home  to  Halifax.  He  said  that  he  would 
be  back  to-morrow.  He  was  as  bad  oflF  as  he  could  be  when 
I  left  him  on  the  train.  Tom  is  an  uncle  of  the  plaintilBF, 
and  raised  him.     Tom  had  no  children.     I  married  Tom's 


niece." 


Defendants  rested. 

The  testimony  of  Solomon  Davis,  who  was  next  introduced 
for  plaintiff,  is  embodied  in  the  opinion. 

Plaihtifl^  introduced  Simon  Beekton,  who  testified :  "  I  was 
there  when  Tom  signed  the  deed.  I  got  there  about  11 
o'clock.  Tom  talked  with  good  sense.  I  saw  Tom  take  the 
pen  and  have  the  paper.  His  mind  seemed  good  then.  He 
was  talking  about  being  burned — how  he  came  to  be  there ; 
said  Basil  would  do  more  for  him  than  anyone  else,  etc.  I 
saw  Basil  give  him  the  deed  and  liaving  it  fixed  up  by  Mr. 
Thorpe.  He  said  it  was  to  be  signed  to-morrow.  Tom  said, 
'Better  fix  it  now;  we  can't  tell  what  a  day  may  bring  forth/ 


r 
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Tom  asked  him  what  was  in  the  deed,  and  Basil  told  him. 
I  (witness)  can't  read  or  write.  Tom  was  in  the  bed  when 
he  signed  the  deed.  Davis  had  hold  of  the  end  of  the  pen 
when  Tom  signed." 

Plaintiff  then  introduced  Nat.  Alexander,  who  testified: 
"I  am  an  illegitimate  son  of  Tom  Alexander.  Before  he 
went  to  Nash  county  he  proposed  to  me  to  take  him  to  my 
house  and  take  care  of  him  and  his  sister  Frankie  during 
their  lives,  and  he  would  give  me  a  deed  to  the  land.  I  told 
him  I  was  not  able  to  do  it,  and  he  said  he  was  going  to 
write  for  Basil  to  come.  He  wrote  to  Basil,  and  after  that 
Basil  came.  He  did  not  take  him  home  that  time,  but  did 
shortlv  after." 

Defendants  object  to  this.  The  objection  overruled,  and 
defendants  excepted. 

The  defendants  contended,  among  other  things  through- 
out the  trial,  that  the  deed  was  never  signed;  and  secondly, 
that  plaintiff  fraudulently  induced  Alexander  to  sign  it. 

The  plaintiff  then  introduced  John  Williams,  who  testi- 
fied he  had  heard  Tom  say  McMahon  liad  failed  to  take  care 
of  him;  said  he  was  going  to  write  Basil  to  come  and  take 
him  in  hand;  said  he  hadn't  seen  Basil  in  twelve  years. 
This  was  in  1886,  Basil  came  in  1887. 

The  plaintiff  was  recalled,  and  testified  that  three  or  four 
years  before  Tom  died  he  came  up  and  attended  lo  his  mat- 
ters for  him ;  that  he  took  Tom  off  just  before  Christmas  and 
he  lived  one  week  and  until  Friday  night  of  the  next  week. 

Mr.  Thorpe  testified  that  he  wrote  the  paper  on  the  13th 
and  dated  it  on  the  14th;  that  he  gave  the  deed  to  Basil  on 
the  13th. 

The  defendants'  counsel  claimed  in  his  argument — 

1.  That  there  was  no  suflScient  signing  of  said  deed  or 
paper. 

2.  That  it  was  not  lawfully  and  properly  registered. 

3.  That  there  was  no  evidence  of  its  deliverv. 
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His  Honer  charged  the  jury,  that  if  they  found  from  the  evi- 
dence that  Thomas  Alexander,  after  being  made  acquainted 
with  the  contents  of  the  paper  or  deed,  with  intent  to  exe- 
cute it,  made  the  cross-mark  opposite  the  word  "seal"  freely 
and  voluntarily,  and  then  had  sufficient  mental  capacity 
to  understand  the  nature  of  the  transaction  and  the  situa- 
tion of  the  property,  and  his  circumstances,  it  was  in  law  a 
sufficient  signing.     Defendants  excepted. 

He  further  charged,  that  if  the  jury  believed  from  the 
evidence  that  Solomon  Davis  was  in  the  habit  of  signing  his 
name  by  the  letters  "D.  S.  C,"  and  made  his  signature  in 
this  wa}'^  to  said  deed,  at  the  request  of  Thomas  Alexander, 
it  was  a  sufficient  attestation.     Defendants  excepted. 

His  Honor  further  charged,  that  if  the  jury  believed  from 
the  evidence  that  Alexander  signed  the  deed  for  the  pur- 
poses expressed,  and  Davis,  after  signing  as  a  witness,  handed 
it  to  Devereux  in  his  presence  and  with  his  assent,  or  if 
Alexander  handed  it  to  Devereux,  there  was  some  evidence 
of  delivery  to  be  considered  by  them.     Defendants  excepted. 

Verdict  and  judgment  for  plaintiflF,  and  defendants  ap- 
pealed. 

The  material  portions  of  the  original  deed  and  the  record 
in  the  Register's  office  are  incorporated  in  the  opinion. 

^^r.  RrO.  Burton,  Jr.,  for  plaintiffi 

McHs^rs,  Thomas  N.  Hill  and  W.  H.  Day,  for  defendants. 

Avery,  J. — after  stating  the  facts:  It  is  provided  by- 
statute  {The  Code,  §  1251),  that  "  the  registry  or  a  duly  certi- 
fied copy  of  the  record  of  any  deed,  &c.,  may  be  given  in 
evidence  in  anv  Court,  and  shall  be  held  to  be  full  and  suffi- 
cient  evidence  of  such  deed,  &c.,  although  the  party  offering 
the  same  shall  be  entitled  to  the  possession  of  the  original, 
and  shall  not  account  for  the  non-production  thereof,  unless, 
upon  a  rule  or  order  of  the  Court  suggesting  some  material 
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variance  from  the  original  in  such  registry,  or  other  suffi- 
cient ground,  such  party  Hhall  have  been  previoudy  required  to 
produce  the  oriyinal,  in  which  case  the  same  shall  be  pro- 
duced or  its  absence  duly  accounted  for,  according  to  the 
course  and  practice  of  the  Court." 

After  the  plaintiff  had  read  the  deed  recorded  in  the  Reg- 
ister's book,  which  was  made  competent  evidence  by  the 
statute,  he  furnished,  at  the  request  of  the  defendant,  volun- 
tarily, and  not  in  obedience  to  an  order  of  the  Court,  the 
original.  The  latter  could  not  then  avail  himself  of  the 
objection  that  there  was  a  variance  between  the  original  and 
what  purported  to  be  a  copy  on  the  book  of  the  Register,  by 
objecting  to  the  adtuission  in  evidence  of  the  copy.  If  there 
had  been  any  ground  of  complaint,  the  point  intended  to  be 
raised  was  fairly  presented  by  the  exceptions  to  the  charge 
of  the  Court  at  a  later  stage  of  the  trial,  the  defendant  hav- 
ing, meantime,  offered  the  original  deed  in  evidence 

The  last  clause  of  the  original  deed  and  the  attestation 
clause,  with  the  signatures,  were  as  follows: 

**  In  witness  whereof,  the  said  Thomas  Alexander  hath 
hereunto  signed  his  name  and  affixed  his  seal  the  day  and 
date  above  written."  X      [Seal.] 

"  Signed,  sealed  and  delivered  in  presence  of  X  John  Cobb, 
witness  towards  of  what  was  W,  Thomas  Alexander  did 
agree  to  the  deed.     D.  S.  C." 

The  same  portion  of  the  deed  was  recorded  in  the  Regis- 
ter's office  as  follows: 

"  In  witness  whereof,  the  said  Thomas  Alexander  hath 
hereunto  signed  his  name  and  fixed  his  seal  the  day  and 
date  above  written. 

"Witness:  X     [Seal.] 
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"  Signed,  sealed  and  delivered  in  the  presence  of  X  John 
Cobb,  witness  toward  of  what  was  sed  Thomas  Alexander  did 
agree  to  the  deed.     Solomon  Davis." 

The  defendant  contended  that  the  deed  was  not  signed  in 
accordance  with  the  requirements  of  our  statute  of  frauds 
{The  Code,  §  1554),  and  that  the  Judge  below  should  have 
instructed  the  jury  that  tlie  plaintiff  had  failed  to  adduce 
any  evidence  tending  to  show  title  in  himself,  and  could  not 
therefore  recover. 

Under  the  Saxon  rule  in  England,  it  was  only  required 
that  deeds  should  be  subscribed  with  the  sign  of  the  cross. 
It  was  not  necessarv  that  a  seal  should  be  attached.  After 
the  Norman  conquest  sealing  became  a  requisite,  but  sign- 
ing of  all  kinds  ceased  to  be  required.  3  Wash.  R.  P.,  242; 
Coke.  Lit.,  171,  b.;  2  Blac.  Com.,  309.  After  the  statute  of 
frauds  was  enacted  it  became  essential  that  every  deed  pur- 
porting to  convey  land,  and  every  other  instrument  required 
under  its  provisions  to  be  in  writing,  should  be  signed  by 
the  party  to  be  charged  therewith. 

It  is  now  an  established  rule  that  the  name  of  the  party 
to  be  charged  may  be  written  by  an  agent  in  his  presence 
and  under  his  direction,  the  act  of  the  authorized  agent 
being  theoretically  the  act  of  the  principal.  Tiedman  on 
R.  P.,  §  807 ;  P'mxe  v.  Haken,  23  Pa.  State,  231 ;  Inmmnce  Co, 
V.  Broum,  30  N.  J.  Eq.,  193 ;  Browne  on  Stat,  of  Frauds,  12; 
Kim^  V.  Brooks,  9  Ired.,  218;  Frost  v.  Decring,  21  Me.,  156; 
Gardner  v.  Gardner,  6  Cush.,  483. 

Under  the  provisions  of  our  statute  {The  Code,  §  1554)  all 
of  the  instruments  enumerated  are  required  to  be  in  writing 
and  sif/ned  by  the  party,  etc.,  while  in  the  statutes  of  some 
of  the  other  States  the  word  "subscribed"  is  substituted  for 
signed.  Modern  text  writers  generalh'  concur  in  the  opin- 
ion that  it  is  not  essential  that  the  signature  should  be  placed 
at  the  end  of  the  deed  or  other  instrument,  where  the  law 
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requires  signing  only.  Martindale  on  Conveyancing,  §  6 ;  5 
Am.  &  Eng.  Enc,  441 ;  Tiedman  Real  Prop.,  §  807. 

In  the  construction  of  statutes  in  reference  to  wills  a  simi- 
lar rule  has  been  generally  adopted.  Signatures  in  the  bodjr 
of  the  will  have  been  declared  to  constitute  a  sufficient  com- 
pliance with  the  requirement  that  there  should  be  a  signing, 
and  the  Courts  have  gone  so  far  as  to  sustain  the  validity 
of  the  execution  of  a  will,  where  the  name  of  the  testator 
was  written  under  the  names  of  the  witnesses  to  the  attesta- 
tion clause  after  having  been  written  also  as  a  part  of  that 
clause  by  him.  7  Mews  Jacobs  Dig.,  879 ;  1  Williams  on 
Executors,  60.  It  is  conceded  that  where  another  person 
has  already  written  the  signature  of  one  who  is  illiterate, 
the  latter  may  adopt  the  signing  subsequently  by  attaching 
a  cross  or  other  mark  used  by  him  as  a  substitute  for  an 
actual  signature,  though  he  could  not  so  ratify  the  act  of  an 
agent  who  signed  his  name  not  in  his  presence  except  by 
attaching  such  mark.  The  grantor  in  this  case  enquired 
who  had  written  the  deed,  and  was  told  that  it  was  written 
by  Mr.  Thorpe,  a  lawyer,  and  in  ^bstance  what  were  its  con- 
tents. It  was  insisted  with  much  force  by  the  learned  coun- 
sel on  the  argument,  that  when  Thomas  Alexander  made 
the  cross-mark  opposite  to  the  seal  and  beneath  the  clause 
reciting  his  name,  he  adopted  the  signing  of  his  name  in 
that  clause,  the  name  being  in  close  proximity  to  the  cross 
and  seal.  It  is  well  established  that  any  number  of  grant- 
ors may  by  delivery  adopt  a  seal  opposite  to  the  name  of 
the  first  of  the  number  who  signs  the  deed,  there  being  a 
recital  in  it  that  they  had  attached  their  seals ;  while  on  the 
other  hand  where  there  is  no  such  recital,  a  seal  attached 
to  the  name  will  be  deemed  sufficient  to  constitute  the 
instrument  a  deed.  3  Wash.  Real  Prop.,  *244,  245;  Tied- 
man, mpra,  808 ;   Yarborough  v.  Monday,  2  Dev.,  493. 

It  seems  not  unreasonable  to  be  guided  by  the  principle, 
80  often  invoked  in  the  construction  of  deeds  and  wills,  that 
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the  law  will  favor  those  who  are  hiops  consilii  and  illiterate, 
and  attempt  to  arrive  at  and  carry  out  their  true  intent  by 
a  liberal  application  of  technical  rules.  Washburn,  sujyra, 
at  page  244,  says:  "Affixing  a  mark  by  the  grantor  against 
his  name,  though  written  by  another,  is  a  signing,  although 
it  do  not  appear  that  he  could  not  write  his  own  name."  It 
being  settled,  then,  that  our  statute  does  not  require  that 
the  name  should  be  subscribed  at  the  end  of  the  instrument, 
when  written  by  the  party  to  be  charged  in  his  own  hand- 
writing, it  would  seem  to  be  an  unreasonable  discrimination 
against,  instead  of  in  favor  of,  an  illiterate  person  to  declare 
his  conveyance  null  and  void  because  he  attempted  by  a 
mark  placed  in  proximity  to  the  seal  at  the  end  of  the  deed 
to  adopt  a  signing  of  his  name  in  the  last  clause  of  the  instru- 
ment. The  Courts,  since  the  enactment  of  the  statute  of  frauds 
(29  Charles  II),  have  used  the  maxim  quod  fddt per  aliumfacit 
per  se  with  great  liberality,  especially  in  making  auction- 
eers, by  implication  of  law,  the  agents  of  those  who  bid  for 
land  at  sales.  In  construing  the  act  of  making  the  mark  in 
this  case  as  an  adoption  of  the  signature  just  above  it  in  the 
body  of  the  deed,  we  can  foresee  no  greater  danger  of  open- 
ing the  door  for  the  evasion  of  the  statute  of  frauds  than  in 
any  other  case  where  the  mark  is  used  and  placed  in  juxta- 
position to  the  written  name.  In  either  case  the  execution 
of  the  instrument  mu.st  be  ordinarily  shown  by  the  acknowl- 
edgment of  the  maker,  or  the  testimony  of  a  witness  who 
saw  it  made,  and  even  where  both  the  maker  and  subscrib- 
ing witness  may  have  died,  the  necessity  for  proving  the 
genuineness  of  the  signature  of  the  witness  or  some  distin- 
guishing feature  in  the  mark  made  by  the  grantor,  is  an 
ample  guaranty  that  the  opportunity  or  incentive  to  evade 
the  statute  of  frauds  will  not  be  enhanced  by  sustaining  the 
validity  of  the  signing  of  Thomns  Alexander.  Dat>i^  v.  Ifig' 
gim,  91  N.  C,  382.  If  there  had  been  no  witness  to  the  deed, 
then  it  could  not  have  been  admitted  to  probate  without 


FEBRUARY  TERM,  1891.  143 


Dbvereux  v.  McMahon. 


proof  that  the  mark  was  habitually  used  by  Alexander  as  a 
substitute  for  signing  his  name,  and  that  there  was  some  pecu- 
liarity in  its  appearance  which  distinguished  it  fiom  other 
marks  and  enabled  the  witness  to  recognize  it  as  he  would 
the  peculiarities  of  handwriting.  SeUers  v.  Sellers,  98  N.  C, 
16;  Staie  v.  Byrd,  93  N.  C,  624;  Howell  v.  Ray,  92  N.  C,  510. 
In  support  of  this  view,  Justice  Merrimon,  delivering  the. 
opinion  of  the  Court  in  State  v.  Byrd,  supra,  said:  "While 
generally  a  mere  cross-mark  employed  by  a  person  who  can- 
not write,  as  evidence  that  he  executed  a  paper-writing  to 
which  it  is  aliixed,  cannot  be  proven,  yet  a  person  may  have 
a  mark  so  peculiar  and  so  uniformly  used  by  him  for  such 
purpose  as  that  it  may  become  well  known  as  his  mark,  and 
may  be  proven  just  as  the  signature  of  one  who  writes  may 
be  proven  to  be  in  his  own  handwriting.  A  mark,  like  the 
signature  of  a  party,  is  intended  to  be  evidence  of  the  fact 
that  the  party  making  it  made  it,  and  identifies  himself 
with  the  paper-writing  signed  in  the  way  and  for  the  pur- 
pose indicated  in  it,  and  it  is  just  as  binding  ordinarily 
without  a  mhscribing  witness  as  with  one,  but  it  may  be  proven 
as  a  signature  may  be  by  one  who  saw  it  made,  or  who  heard 
the  maker  acknowledge  it  to  be  his,  and  the  maker  himself 
is  generally  a  competent  witness  to  prove  that  he  made  it." 
Hhwell  V.  Ray,  92  N.  C,  510.  We  have  reproduced  this 
extract  to  make  it  clear  that  we  are  sustained  by  an  adjudi- 
cation of  this  Court,  in  which  it  is  laid  down  as  a  principle, 
in  the  most  explicit  way,  that  an  instrument  purporting  to 
be  a  deed  and  required  to  be  in  writing  and  signed  by  the 
party  charged  thereby,  is  not  void  upon  its  face  because  the 
maker  or  grantor  has  signed  by  making  a  simple  cross,  nor 
even  if  there  is  no  witness  to  such  signing.  The  law  still 
leaves  the  way  open  for  proof  of  its  execution  l)y  showing  it 
to  be  a  peculiar  substitute  habitually  used  by  the  grantor, 
instead  of  an  ordinary  signature,  or  for  evidence  from  an 
eye-witness  that  he  saw  the  mark  attached,  just  as  he  could 
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testify  to  the  act  of  subscribing  the  name.  Our  view  of  the 
subject  is  sustained  by  reason  and  the  current  of  authority. 
While  it  is  not  probable  that  any  case  precisely  similar  in  all 
respects  to  that  under  consideration  has  ever  arisen,  the 
principle  announced  finds  abundant  support  in  the  adjudi- 
cations of  other  Courts  and  the  conclusions  deduced  from 
them  by  leading  writers  upon  the  subject  of  deeds  and  con- 
veyances. Lawson  Rights  &  Rem.  vol.,  5,  §  2270,  says  a 
person  physically  unable,  or  too  illiterate,  to  write  his  name, 
may  sign  by  making  a  cro?s,  a  straight  or  a  crooked  line,  a 
dot  or  any  other  symbol.  In  Martindale  on  Conveyancing, 
§  190,  the  rule  is  stated  as  follows:  "  As  to  what  will  consti- 
tute a  sufficient  signing,  it  may  be  observed  that  it  is  not 
necessary  that  the  party  should  write  his  own  name ;  hismark 
is  sufficieyitj  though  he  be  able  to  write."  In  section  6  the  same 
author  says:  "It  seems  that  putting  initials  to  a  document, 
the  name  appearing  elsewhere,  is  a  sufficient  signing  to 
satisfy  the  requirements  of  the  statute."  If  the  initial  letters 
of  ones  name  be  allowed  to  serve  as  a  substitute  for  a  for- 
mal signature  because  the  name  is  signed  in  full  in  the  body 
of  the  deed,  why  should  w^e  hold  that  a  mark,  the  making  or 
distinctive  character  of  which  is  susceptible  of  proof,  is 
insufficient  under  similar  circumstances? 

The  second  ground  of  exception  was  that  the  deed  was  not 
lawfully  and  properly  registered.  The  certificate  of  probate 
and  fiat  are  as  follows:  "State  of  North  Carolina — Nash 
County.  I,  John  T.  Morgan,  Clerk  of  the  Superior  Court,  do 
hereby  certify  that  the  execution  of  the  annexed  deed  was 
this  day  proven  before  me  by  the  oath  and  examination  of 
Solomon  Davis,  the  subscribing  witness  thereto,  who  says 
that  the  deed  was  signed  and  delivered  in  his  presence, 
January  13,  1888,  to  the  grantee  for  the  purposes  therein 
expressed.  Witness  my  hand  and  official  seal,  this  20th  day 
of  January,  1888."    (Signed  and  sealed  by  the  Clerk.) 
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"State  of  North  Carolina — Halifax  Countj\  In  the 
Superior  Court,  February  9th,  1888.  The  foregoing  certificate 
of  John  T.  Morgan,  Clerk  of  the  Superior  Court  of  Nash 
County,  duly  attested  by  his  official  seal,  is  adjudged  to  be 
correct.  Let  the  instrument,  with  the  certificates,  be  reg- 
istered."    (Signed  John  T  Gregory,  Clerk  Superior  Court.) 

"Filed  for  registration  February  i)th,  1888."  (Signed  L. 
Vinson,  Register  of  Deeds.) 

If  the  objection  to  the  probate  is  based  upon  the  ground 
that  the  original  deed  shows  that  Solomon  Davis,  instead  of 
signing  his  full  name  to  the  attestation,  wrote  the  letters 
"D.  S.  C,"  and  the  Register  recorded  the  signature  "Solomon 
Davis,"  we  think  it  is  clearly  untenable.  Registration  is  not 
rendered  void  bj'  reason  of  a  mistake  by  the  officer  in  record- 
ing deeds,  but  the  registration  is  presumptively  correct,  and 
the  remedy  for  such  defective  record  is  to  demand  the  origi- 
nal, which,  if  legible,  is  the  highest  evidence  of  the  form  of 
the  deed  and  probate.  Davis  v.  Inscoe,  84  N.  C,  396 ;  Lovers 
Executors  v.  Hardin,  87  N.  C,  249.  When  this  case  was 
bro'ight  to  this  Court  by  a  former  appeal  (102  N.  C,  284),  we 
held  that  the  fact  that  a  witness  had  made  a  cross-mark  in 
attesting  a  deed,  did  not  affect  his  com  petency  to  prove  its  exe- 
cution. See  also  5  Lawson,  §  2271 ;  Nelins  v.  Brickell,  1  Hay- 
wood, 19.  Upon  the  principle  already  announced  in  dis- 
cussing the  signature  of  the  grantor,  there  can  be  no  further 
controversy  as  to  his  eligibility,  when  it  appears  that  he  used 
characters  so  peculiar  as  a  sub^titute  for  signing  his  name. 
Tatom  v.  Whit",  ^♦o  N.  C,  453  ;  State  v.  Byrd,  supra;  Sellers  v. 
SelUrs,  supra;  Martiridale,  §  6. 

His  testimony  was  as  follows:  "I  witnessed  the  deed;  I 
saw  Tom  sign  the  deed,  and  he  handed  it  to  me  and  asked 
me  to  witness  it :  that  is  mv  name,  D.  S.  for  Davis  C.  for 
Solomon ;  that  is  the  way  I  sign  it ;  the  rest  was  put  there 
merely  to  fill  in ;  I  thought  the  old  man  was  in  his  right 
raind ;  I  did  not  hear  anyone  read  the  deed  to  Tom  ;*Tom 
108—10 
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asked  Basil  if  he  had  got  the  deed  fixed  up;  he  said  yes; 
Tom  asked  who  fixed  it;  he  said  Mr.  Thorpe,  a  lawyer,  and 
told  hiin  what  was  in  it;  Tom  signed  the  deed  about  twelve 
o'clock  in  the  day,  and  died  about  twelve  o'clock  that  night. 
I  handed  the  deed  either  to  Basil  in  Tom's  presence,  or  back 
to  Tom  and  he-.handed  it  to  Basil." 

We  think  that  though  there  was  a  mistake  in  recording 
the  deed,  it  did  not  affect  the  right  given  by  statute  to  the 
plaintiff*  to  read  the  record,  as  already  stated,  subject  to  the 
right  of  defendant,  if  the  original  could  be  produced,  to 
correct  such  mistakes  by  its  introduction.  The  deed  was 
properly  proven  by  Solomon  Davis,  who  was  a  competent 
witness.  The  efffect  of  showing  the  mistake  of  the  Register 
of  Deeds  was  not  to  annul  the  probate,  not  even  to  destroy 
the  competency  of  the  copy  u^on  the  book  as  evidence,  but 
simply  to  rebut  the  presumption  that  the  copy  was  correct, 
and  open  the  way  for  the  consideration  and  discussion  of  the 
question  whether  the  paper-writing,  in  its  original  shape, 
was  upon  its  face  an  instrument  that,  under  our  statute, 
might  be  probated  and  admitted  to  registration.  Defend- 
ant's counsel  insisted  that  there  was  no  evidence  of  delivery. 
Though  neither  proof  of  possession  of  the  deed  by  the  grantee 
alone,  nor  evidence  of  the  handwriting  of  the  bargainor, 
unconnected  with  the  facts,  will  raise  a  presumption  of 
delivery  so  as  to  dispense  with  actual  proof  of  it,  yet  when 
both  the  signing  by  the  grantor  and  possession  of  the  graniee 
are  shown,  there  is  prima  facie  evidence  of  delivery.  Williams 
T.  SjyringH,  7  Ired.,  384;  Whitsell  v.  Mchanc,  64  N.  C,  345; 
Ingram  v.  Hall,  1  Haywood,  193.  But  the  witness  Davis 
testified  that  when  the  deed  was  handed  to  him  bv  the 
grantor,  he  either  handed  it  in  his  presence  and  w^th  his 
acquiescence  to  the  grantee  Basil  Devereux,  or  he  returned 
it  to  Alexander,  who  handed  it  to  Devereux.  That  was  evi- 
dence, if  believed,  of  an  actual  delivery.  The  failure  to  read 
a  deed,  or  the  misrecital  of  its  contents  to  an  illiterate  grantor 
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who  asks  to  know  what  it  contains,  constitutes  a  fraud  in  the 
fadinn,  and  on  proof  of  the  facts  the  instrument  was  formerly 
treated  as  void  in  a  court  of  law,  and  can  now  be  attacked 
without  initiating  a  direct  proceeding  to  impeach  it.  But 
where  a  grantee,  though  an  illiterate  man,  does  not  demand 
that  the  deed  shall  be  read,  and  all  of  the  testimony  tends 
to  show  that  a  witness  told  him  in  substance  what  its  pro- 
visions were,  there  is  no  evidence  of  fraud  to  be  submitted  to 
the  jury.  School  Com.  v.  Kesler,  67  N.  C,  443;  Nicholh  v. 
Holmes,  1  Jones,  360 ;  Canoy  v.  Tfioxdman,  7  Ired  ,  155. 
There  is  no  error,  and  the  judgment  must  be  affirmed. 

Affirmed. 


R.  H.  DELOATCH  v.  J.  C.  VINSON. 

Sham  Pleading — Aiisiver — Issue — Endorsement 

To  a  complaint  by  an  executor,  in  which  the  execution  by  the  defendant 
of  the  bond  sued  on,  the  death  of  the  obligee,  the  appointment  and 
qualification  of  the  plaintiff,  and  that  no  payment  had  been  made, 
were  duly  averred,  the  defendant  answered  that  he  was  informed 
and  believed  that  the  plaintiff  was  not  the  owner  of  the  bond  at 
the  time  of  the  commencement  of  the  action:  Held,  (1)  that  the 
answer  was  a  sham  and  irrelevant,  and,  on  motion,  was  properly 
stricken  from  the  record;  (2)  where  a  party  sets  up  the  defence 
that  the  plaintiff  is  not  the  real  owner  of  the  instrument  put  in 
suit,  he  must  state  in  his  ans^wer  the  facts  upon  which  he  relies  to 
establish  the  ownership  in  some  other  person;  (3)  the  payee  or 
endorsee  of  a  note  is  prima  fade  the  owner  and  holder,  and  it  is 
unnecessary  that  he  should  make  such  an  allegation  in  his  com- 
plaint. 

Civil  actiox,  tried,  upon  motion  to  strike  out  answer,  at 
Fall  Term,  1890,  of  Northampton  Superior  Court,  Womack, 
/.,  presiding. 


148  IN  THE  SUPREME  COURT. 

Deloatch  r.  Vinson. 

The  plaintiff  alleges  in  his  complaint,  which  is  verified, 
the  execution  of  the  bond  sued  on,  the  death  of  the  obligee, 
the  appointment  and  qualification  of  plaintiff  as  executor, 
and  that  no  payment  has  been  made  on  the  bond.  These 
allegations  are  not  denied. 

The  defendant,  as  his  sole  answer,  says  "  that  he  is  informed 
and  believes  that  the  plaintiff  is  not  the  owner  of  the  bond 
described  in  his  complaint,  and  was  not  the  owner  thereof  at 
the  commencement  of  this  action."  The  Court,  being  of 
opinion  that  this  was  a  sham  and  irrelevant  plea,  directed  the 
answer  to  be  stricken  out,  and  rendered  judgment  for  the 
amount  of  the  bond  and  interest,  according  to  the  com- 
plaint.    Defendant  appealed. 

Mr.  R.  0.  Burton,  Jr.,  for  plaintiff. 

Messrs.  Winborne  iSc  Bro.  (by  brief),  for  defendant. 

Clark,  J.:  The  answer  of  the  defendant  put  no  fact  in 
issue,  and  was  but  a  legal  conclusion  from  facts  which  should 
have  been,  but  were  not,  stated.  Such  illogical  pleading  is 
not  allowed  by  Th^  Code.  It  requires,  first,  that  the  plaintiff 
shall  state  the  facts  upon  which  he  relies;  and  second,  that 
the  defendant  shall  deny  each  allegation  to  be  contro- 
verted by  him.  The  allegation  controverted  must  be  the 
statement  of  a  fact;  hence,  in  making  an  issue,  he  has  noth- 
ing to  do  with  legal  conclusions.  Thus,  a  denial  that  the 
plaintiff  is  entitled  to  the  sum  demanded  by  him,  or  any 
part  thereof,  puts  in  issue  no  fact,  and  is  but  the  denial  of  a 
legal  proposition.  Drake  v.  Cockraft,  4  E.  D.  Smith,  34.  So, 
in  a  suit  by  a  payee  of  a  note,  who  alleges  that  he  is  the 
owner  and  holder,  a  denial  that  he  is  the  owner  and  holder 
puts  nothing  in  issue.  Seeleij  v.  Edgell,  17  Barb.,  530.  The 
payee  or  indorsee  of  a  note  is  the  prima  facie  owner  and 
holder.  The  allegation  that  he  is  so  is  unnecessary,  and  if 
the  defendant  defends  upon  the  ground  that  the  plaintiff  is 
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not  such  owner,  he  should  set  up  the  facts  showing  title  in 
some  one  else.  Fleary  v.  Eoget,  5  Sandford,  646.  This  cita- 
tion is  taken  from  Bliss  on  Code  Pleading,  §334,  and  fully 
sustains  the  Court  below.  There  are  many  authorities  to 
same  purport.  Baiik  v.  Smith,  33  Mo.,  3f)4;  Weddernpoon  v. 
Rog(rs,  32  Cal.,  569,  iand  others.  In  Rumll  v.  ClappjA  How. 
Pr.  Rep.,  347,  it  is  said:  •* Under  the  present  system,  it  is 
intended  to  confine  the  pleadings  to  a  simple  statement  of 
facts.  Neitlier  the  evidence  by  which  the  facts  alleged  are 
to  be  established,  nor  the  legal  conclusions  to  be  derived 
from  such  facts,  can  properly  be  stated.  A  complaint  is  suf- 
ficient if  it  contains  a  simple  statement  of  facts,  which,  if 
proved,  will  entitle  the  plaintiff  to  judgment.  The  answer, 
in  like  manner,  is  suflScient  if  it  deny  generally  all  the  facts 
stated  in  the  complaint,  or,  specifically,  any  particular  fact 
stated,  so  as  to  form  an  issue  of  fact  upon  the  matters  in  the 
complaint,  or,  admitting  the  facts  stated  in  the  complaint  to 
be  true,  if  it  state  other  facts  which,  if  proved  to  be  trtie,  will 
countervail  the  legal  effect  of  the  facts  alleged  in  the  com- 
plaint. *  *  *  If  the  defendant  would  avoid  the  plain- 
tiff's right  to  recover  by  showing  that  some  other  person, 
and  not  the  plaintiff,  is  the  real  party  in  interest,  he  must 
state  in  his  answer  such  facts  as,  when  established  by  proof, 
will  enable  the  Court  to  say,  as  matters  of  law,  that  the 
plaintiff  is  not  the  real  party  in  interest." 

The  answer  must  contain  a  denial  of  each  material  alle- 
gation in  the  complaint,  or  a  statement  of  any  new  matter 
constituting  a  defence  or  counter  claim.  The  Code,  §243. 
The  answer  does  not  do  either  by  merely  alleging  that  the 
plaintiff  is  not  the  owner  of  the  note  sued  on,  while  failing 
to  deny  any  of  the  allegations  of  the  complaint  upon  which 
the  legal  conclusion  of  ownership  would  arise.  The  answer 
should  state  the  facts.  It  is  suggested,  however,  that,  in  cases 
where  the  payee  is  not  the  plaintiff,  the  defendant  might  not 
be  able  to  protect  himself  against  an  action  by  one  who  had 
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stolen  the  note,  because  the  defendant  might  not  be  able  to 

aver  the  theft  on  information  and  belief.     To  this  it  is  to  be 

said  that,  as  the  plaintiff  must  aver  the  facts  showing  the 

execution  of  the  note  and  the  assignment  or  other  transfer  to 

himself,  the  defendant  can,  as  to  such  transfer  or  assignment, 

den}^  **  knowledge  or  information  sufficient  to  form  a  belief," 

and  demand  strict  proof. 

The  answer  raises  no  issue,  and  was  properly  stricken  out 

as  sham  and  irrelevant.     Wedderspoon  v.  Rogers,  supra;  The 

Code  J  247. 

No  error. 


W.  T.  BRASWELL  v.  W.  H.  JOHNSTON  Executor  of   NORFLEET 

CUTCHIN. 

Iss  1 1  cs — Plead  Ing. 

1.  When  issues  of  fact  are  raised  by  the  pleadinf>[s  it  is  error  to  submit 

only  the  question  whether  the  plaintiff  is  entitled  to  recover; 
that  is  a  question  of  law  arising  after  verdict  and  addressed  solely 
to  the  Court. 

2.  The  rules  laid  down  for  framing  insues  in  Emry  v.  Railroad.  102  N.  C, 

100.  and  McAdoo  v.  Railroad,  lO.'i  N.  C,  140,  discussed  and 
approved. 

Thfs  was  a  civil  action,  tried  at  Fall  Term,  1890,  of 
the  Superior  Court  of  Edgecomde  County,  Whitalcer,  /.,  pre- 
siding. 

Material  facts  were  stated  in  the  complaint  and  contro- 
verted in  the  answer,  and  a  number  of  issues  involving 
those  questions  were  tendered.  The  Judge  submitted  only 
the  single  issue,  "  How  much,  if  any,  is  the  plaintiff  entitled 
to  recover?" 

Mr,  J.  L.  BridrjerSj  for  plaintiff. 

Mr.  G.  M.  T.  Foindain  (by  brief),  for  defendant. 
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Avery,  J.— after  stating  the  facts :  "  Issues  arise  upon  the 
pleadings  when  a  nuiierkd  fad  or  conclusion  of  law  is  main- 
tained by  the  one  part)'  and  controverted  by  the  other." 
The  Code,  §  391 .  "  An  issue  of  fact  arises  (1)  upon  a  material 
allegation  in  the  complaint  controverted  by  answer;  or  (2) 
upon  new  matter  in  the  answer  controverted  by  the  reply ; 
or  (3)  upon  new  matter  in  the  reply  except  an  issue  of  law 
is  joined  thereon."     The  Code,  §  303. 

Instead  of  the  issues  tendered  by  the  defendant  and  involv- 
ing the  question  whether  the  contract  was  an  entire  one,  the 
Court  submitted  only  tiie  following:  " How  much,  if  any- 
thing, is  the  plaintiff  entitled  to  recover?" 

It  is  settled  that  the  requirement  of  the  statute  that  an 
issue  or  issues  must  be  submitted  is  mandatory.  Denmark 
v.  Railroad y  107  N.  C,  185.  The  Judge  who  tries  the  case 
may,  in  his  discretion,  confine  the  inquiry  to  one  or  more  of 
the  issues  raised  bj'  the  pleadings,  provided  that  he  does  not 
thereby  deprive  a  party  of  the  oj)p)ortunity  to  present  the 
law  arising  out  of  some  view  of  the  testimony  to  the  jury 
through  the  medium  of  an  issue  submitted,  and  provided  a 
judgment  can  be  predicated  upon  the  finding — though  in 
the  exercise  of  this  j)ower  by  the  Judge,  it  should  be  borne 
in  mind  that  The  Code  system  contemplates  distinct  findings 
upon  material  issues  and  these  should  be  submitted  where 
it  can  be  done  without  repetition  or  confusion.  Emnj  v. 
Rfiilroadj  102  N.  C,  209.  It  is  not  necessary  that  the  lan- 
guage of  the  pleadings  should  be  incorporated  in  the  issues, 
or  that  it  should  be  clearly  followed  in  drawing  them. 
While  it  is  not  error,  for  instmce,  to  submit  only  an  issue 
involving  the  question  whether  a  plaintiff  has  been  injured 
and  has  sustained  damage  through  the  negligence  of  a 
defendant,  even  where  contributory  negligence  is  set  up  in 
the  answer  as  a  defen(  e,  and  where  the  testimony  also  raises 
the  further  question  whether,  notwithstanding  the  negligence 
of  the  plaintiff,  the  defendant  might  by  ordinary  care  have 
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avoided  the  injury.  McAdoov.  RailrofuJ,  105  N.  C,  140;  Lay 
V.  Railroad  10(3  N.  C,  410;  Bomh  v.  Smith,  lOG  N.  C,  504; 
Boyer  v.  Teagur,  106  N  C,  033.  The  issue  as  to  contribu- 
tory negligence  is  required  by  statute  to  be  raised  by  the 
pleadings,  where  that  defence  is  relied  upon.  The  other 
issue,  involving  the  doctrine  laid  down  in  Dories  v.  Mann,  is 
not  usually  raised  directly  by  any  specific  pleading.  But  it 
is  left  to  the  sound  discretion  of  the  trial  Judge  to  determine 
whether  he  will  submit  both,  when  the  testimony  suggests 
that  course,  or  only  an  issue  in  terms  involving  the  question  of 
the  defendant's  negligence,  and  by  instruction  point  out  to 
the  jury  how  the  law  governing  the  whole  of  the  evidence 
may  be  applied  in  passing  upon  it  Mcndiih  v.  Coal  tt*  Iron 
Co.,  99  N.  C,  576;  McDonald  v.  Carmn,  94  N.  C,  497;  Scoif 
v.  Railroad,  96  N.  C,  428 ;  KirJ:  v.  Railroad,  97  N  C,  S2 

On  the  other  hand,  in  Denviarl:  v.  Railroad,  mipra,  this  Court 
held  that  the  enquiry,  **  What  damage  is  the  plaintiff  entitled 
to  recover?"  was  not  an  issue.  In  Bowen  v.  IfVi/Vate*,  92 
N.  C,  369,  it  was  held  to  be  error,  w^here  issues  of  fact  were 
raised  by  the  pleadings,  to  enter  as  the  verdict  of  the  jury 
that  "they  find  all  issues  of  fact  in  favor  of  plaintiff  and 
assess  his  damages"  at  a  sum  mentioned. 

In  the  case  last  cited  the  verdict  was  set  aside  because  it 
was  a  finding  in  gross  of  all  issues  raised  by  pleadings, 
instead  of  a  response  to  some  issue  arising  out  of  facts  con- 
troverted in  the  pleadings.  The  issue  submitted  in  this  case 
goes  a  step  further,  and  leaves  the  jury  to  determine,  fii'st, 
the  question  of  law^  whether  the  plaintiff  is  entitled  to  recover 
at  all ;  and  second,  to  assess  the  damages,  as  was  done  in  Den- 
mark  v.  Railroad,  f<npra.  It  is  the  province  of  the  Court  to 
say,  upon  the  facts  found,  whether  the  plaintiff  shall  recover 
or  the  defendant  shall  go  without  day.  Instead  of  passing 
upon  some  "material  allegation  of  the  complaint  contro- 
verted by  the  answer,"  the  jury  are  asked  whether  they  will 
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return  a  venUci  of  "  quod  recuperit"  and  if  so,  what  damages 
will  be  allowed. 

In  Denmark;  v.  Railroad^  svpra,  we  held  that  where  issues 
of  fact  are  raised  by  the  pleadings  and  tendered  by  one  of 
the  parties  to  the  action  it  was  error  to  confine  the  jury  to 
an  inquiry  as  to  damages.  The  rule  announced  in  Enirj/  v. 
Railroad,  supra y  allowed  the  presiding  Judge  to  exercise  his 
discretion,  subject  to  certain  restrictions,  as  to  the  necessity 
or  propriety  of  submitting  one  or  more  of  the  issues  raised. 
It  could  not  have  been  intended  by  the  framers  of  the  law, 
nor  has  it  been  suggested  by  this  Court,  that  it  would  be  a 
suflBcient  compliance  with  the  mandator}'  requirement  of 
The  Code  to  submit,  not  an  issue  growing  out  of  a  denial  in 
the  answer,  but  the  question  of  law,  which  it  is  the  exclusive 
province  of  the  Judge  to  decide,  and  which  is  not  addressed 
to  him  till  the  facts  are  found.  That  question  is,  whether 
upon  the  ascertained  facts,  the  plaintiff  is  entitled  to  judg- 
ment "5?xod  recuperit,^'  or  the  defendant  to  judgment  that  he 
go  without  day. 

There  is  error,  for  which  a  new  trial  will  be  grante  «. 

Error. 


8.  V.  JOYNER,  Adm'r  d.  b.  n.  of  B.  S.  ATKISSON  et  al.,  v.  G.  A. 

STANCILL. 

Referemce — Findings  of  Fact— ^Exceptions — Mortgage — Release 

— Merger — Prcw  mpt  ion . 

1.  The  findings  of  fact  by  a  referee,  adopted  by  the  trial  Judge,  are  con- 

clusive. 

2.  The  Supreme  Court  will  not  entertain  an  objection,  made  for  the  first 

time  before  it,  that  the  findings  of  fact  by  a  referee  were  not  sup- 
ported by  any  evidence. 
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3.  While  the  mere  change  of  the  form  of  a  debt  secured  by  a  mortgage, 

or  even  the  incorporation  of  an  additional  indebtedness  in  the  new 
form,  will  not  release  the  mortgage,  yet  if  it  is  the  intention  of  the 
parties  that  the  change  shall  operate  as  a  satisfaction  of  the  origi- 
nal debt  and  discharge  the  mortgage,  that  intention  will  be  enforced 
though  the  mortgage  be  not  formally  cancelled. 

4.  The  presumption,   however,  is  against  the  extinguishment  of  the 

mortgage  by  such  alteration. 

This  is  a  civil  action,  heard  upon  exceptions  to  referee's 
report  at  March  Term,  1890,  of  Pitt  Superior  Court,  Boy- 
kin,  J.,  presiding. 

The  facts,  extracted  from  the  report  of  the  referee,  pre- 
sented on  appeal,  were  as  follows: 

1.  On  the  24th  of  March,  1876,  B.  S.  Atkinson  was  indebted 
to  Rountree  &  Co.  in  the  sum  of  $621.63,  which  amount 
was  evidenced  by  one  promissory  note  and  secured  by  a 
mortgage  upon  the  lands  mentioned  in  the  complaint. 

2.  Afterwards,  and  before  the  year  1882,  the  note  and 
mortgage  were  assigned  to  defendant  Stancill. 

3.  On  28th  day  of  February,  1882,  Atkinson  was  indebted 
to  said  Stancill  in  the  amount  of  the  note  assigned  to  him, 
and  various  other  amounts  by  note  or  account,  and  that  on 
said  day  Atkinson  and  defendant  came  to  a  settlement  and 
ascertainment  of  the  debts  due  from  him  to  defendant  Stan- 
cill, and  then  executed  his  promissory  note  under  seal, 
payable  to  Stancill,  for  the  amount  of  ?2,119.11,  w^hich 
amount  included  the  Rountree  note,  with  interest  to  that 
date,  and  some  additional  amounts  due  Stancill. 

4.  Stancill  accepted  said  note  in  full  satisfaction  of  and  in 
payment  of  and  in  discharge  of  said  Rountree  &  Co.'s  note 
and  otlier  indebtedness,  and  from  that  time  used  said  note 
as  collateral,  and  has  treated  it  as  a  discharge  of  pre-existing 
securities. 

This  action  was  brought  to  restrain  the  defendant  from 
selling  under  the  mortgage  and  for  an  account,  &c. 
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From  the  judgment  of  the  Court  overruling  the  exception 
to  that  part  of  the  report  which  held  the  mortgage  to  be 
extinguished  by  the  acceptance  of  the  new  note  the  defend- 
ant appealed. 

Mr.  J,  B.  Batclielor,  for  plaintiff. 

Meniirif.  Janus  E.  Mnore  and  ./.  />.  Murphy^  for  defendant. 

Shepherd,  J. :  In  the  well  considered  case  of  Baft/r  v* 
Maytf,  102  X.  C,  -113,  it  was  held  that  where  there  is  a  ref- 
erence by  consent,  the  findings  of  fact  by  the  referee  adopted 
by  the  trial  Judge  are  final,  and  will  not  be  reviewed  here. 
It  was  also  distinctly  held  that,  while  we  pass  upon  the  ques- 
tion whether  there  is  any  cvidnicf  to  sustain  such  findings, 
the  exceptions  in  this  respect  must  be  taken  below,  and  will 
not  l>e  heard  for  the  first  time  in  this  Court.  There  being 
DO  such  exceptions  in  the  present  case,  the  report  of  the  ref- 
eree, as  approved  by  the  Judge,  is  conclusive,  and  we  can 
only  review  the  findings  of  law. 

The  only  exception  insisted  upon  is  addressed  to  the  find- 
ing of  law  that  "the  note  to  Rountree  &  Co.  was,  by  the 
transactions  between  the  said  Atkinson  and  the  defendant, 
released  and  discharged,  and  the  security  thereunder  lost." 
The  foregoing  legal  conclusion  is  based  u[)on  the  following 
findings  of  fact  by  the  referee: 

"I  find  that,  on  the  2Sth  day  of  February,  1882,  said  B.  S. 
Atkinson  was  indebted  to  said  G.  A.  Stancill  in  the  amount 
of  the  note  a.ssigned  to  him,  and  various  other  amounts  by 
note  or  account,  and  that  on  said  day  the  said  Atkinson  and 
defendant  came  to  a  settlement  and  ascertainment  of  the 
debts  due  from  Atkinson  to  defendant  Stancill,  and  on  that 
day  said  Atkinson  executed  his  promissory  note,  under  seal, 
payable  to  Stancill  for  amount  of  $2,119.11,- which  amount 
included  the  amount  of  the  Rountree  note,  with  interest  to 
that  date,  with  some  additional  amounts  due  Stancill  on 
account  of   his  (Stancill's)  tenant,  for  which   he   became 
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responsible.  I  find  that  defendant  G.  A.  Stancill  accepted 
said  note  in  full  satisfaction  of  and  in  discharge  of  said  Roun- 
tree  &  Co/s  note  and  other  indebtedness,  and  from  that  time 
until  now  he  has  used  said  note  as  collateral  and  has  treated 
it  as  a  discharge  of  pre-existing  securities." 

It  is  well  settled  that  a  mortgage  may  be  discharged  by 
matter  in  pals  (Faw  v.  Whittington,  72  N.  C,  321),  and  it  is 
equally  well  established  that  the  mere  change  in  the  form 
of  the  debt  does  not  satisfy  a  mortgage  given  to  secure  it. 
Bristol  V.  Pearson  J  107  N.  C,  562;  Hyraan  v.  DeverenXy  63 
N.  C,  624.     Neither  does  the  incorporation  in  the  new  note 
of  additional  indebtedness  have  this  effect.     2  Jones  Mort., 
930.     The  presumption  is  against  the  discharge  of  the  mort- 
gage, and  this  can  only  be  overcome  by  proof  that  the  new 
note  was  actually  intended  by  the  parties  as  a  satisfaction 
and  extinguishment  of  the  former  one.     Hyman  v.  Deverevx, 
siipra.     "  It  is,  however,  competent  for  the  parties  to  agree 
that  a  change  in  the  form  of  the  mortgage  debt  shall  operate 
as  a  payment  of  the  debt,  although  the  mortgage  be  not 
cancelled  in  form.     *     *     *     The  question  of  intention  in 
such  cases  always  comes  in  with  controling  force,  and  the 
intention  may  operate  as  well  to  extinguish  the  debt  as  to 
keep  it  alive.     If  a  note  be  taken  with  the  intention  that  it 
should  operate  as  payment  in  whole  or  in  part  of  the  old 
debt,  then  the  mortgage  is  accordingly  paid,  wholly  or  in 
part,  as  the  case  may  be."     2  Jones  Mort.,  926.     Applying 
these  principles  to  the  present  case,  we  are  constrained  to 
hold  that  the  mortgage  debt  has  been  extinguished  by  the 
agreement  of  the  parties.     The  finding  of  the  referee  is 
explicit  upon  this  point.     He  says  that  the  new  note  was 
accepted  "in  full  satisfaction  of  and  in  payment"  of  the  for- 
mer one,  and  that  the  defendant  has  also  "treated  it  as  a  dis- 
charge of  pre-existing  securities." 

Under  the  findings  of  fact,  which  we  are  precluded  from 
reviewing,  we  must  affirm  the  judgment. 

Aflirmed. 
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H.  B.  CLAFLIN  et  al.  v.  J.  A.  HARRISON  et  al. 
Party — Pleading — Mortgagee. 

In  an  action  brought  against  a  trading  firm  to  recover  a  debt  in  which  it 
was  sought,  among  other  remedies,  to  subject  the  individual  real 
estatt*  of  one  of  the  firm — a  woman — to  the  satisfaction  of  the 
judgment,  the  complaint  did  not  allege  that  the  said  real  property 
was  any  part  of  the  assets  of  the  firm,  nor  that  the  woman  was 
married,  nor  that  she  had  conveyed  the  lands  fraudulently  :  Held, 
(I)  that  the  complaint  failed  to  disclose  such  a  cause  of  action  as 
authorized  a  sale  of  the  land  and  a  distribution  of  the  proceeds 
amoirg  creditors ;  (2)  that  a  prior  mortgagee  of  the  woman  was  not 
a  necessary  party  and  the  action  as  to  him  was  properly  dis- 
missed. 

Appeal  from  an  order  of  Boykin,  J.,  at  May  Term,  1890, 
of  Vance  Superior  Court. 

The  action  was  instituted  for  the  purpose,  among  others, 
of  subjecting  the  real  estate  of  Mrs.  Nancy  Verrell,  in  Nash 
County,  to  the  debts  of  the  firm  of  Harrison  Bridgers  Dry 
Goods  Company,  of  which  firm  she  was  a  member.  After 
the  action  was  instituted  her  death  was  suggested,  and  at 
the  February  Term,  1890,  her  administrator  was  made  a 
party.  The  defendant  Louis  Hilliard,  a  resident  of  Norfolk, 
Virginia,  claimed  to  have  a  mortgage  on  the  real  estate  of 
Nancy  Verrell.  On  7th  December,  1 888,  the  Clerk  of  Vance 
Superior  Court,  upon  the  filing  of  an  affidavit  by  plaintiffs 
that  Louis  Hilliard  was  a  necessary  party,  and  that  he 
claimed  to  have  a  mortgage  on  the  real  estate  of  Mrs.  Ver- 
rell, made  an  order  that  summons  be  served  by  publication 
in  the  Tomahawk  newspaper,  a  paper  published  in  Vance 
County,  for  six  weeks,  and  it  was  made.  The  defendant 
Louis  Hilliard  filed  a  special  plea,  and  contended  that  it 
was  an  action  in  personairi,  and  that  service  could  not  be 
made  by  publication.    The  plaintiffs  contended  that  it  was 
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in  the  nature  of  an  action  to  foreclose  a  mortgage,  and  was, 
in  fact,  a  proceeding  in  rem.  His  Honor  made  an  order  dis- 
missing the  action,  so  far  as  Louis  Hilliard  was  concerned, 
from  which  order  the  plaintiffs  appealed. 

H.  T.  Watk'ius  (by  brief),  for  plaintiffs. 

Messrs.  J.  B.  Batchelor  and  John  Devereux,  Jr.,  for  Hilliard. 

Shepherd,  J.:  The  plaintiflFs  pray  judgment  for  their 
debts ;  that  the  defendants  be  declared  guilty  of  a  fraud  in 
contracting  the  same;  that  an  execution  be  issued  against 
their  persons  in  the  event  that  executions  against  their  prop- 
erty be  returned  unsatisfied,  and  that  one  of  ihe  defendants 
be  required  to  turn  over  to  a  receiver  the  personal  property 
exemption  hitherto  allotted  to  him  out  of  the  assets  of  the 
firm.  They  .also  pray  that  the  lands  of  Nancy  Verrell  be 
sold  by  a  commissioner  and  that  the  proceeds  of  the  sale  be 
distributed  among  them.  We  are  at  a  loss  to  understand 
the  precise  nature  of  this  action,  but  it  is  very  clear  from  the 
face  of  the  complaint  that  the  lands  of  the  defendant  Nancy 
cannot  be  sold  in  tliis  summary  manner.  It  does  not  appear 
that  they  constitute  any  part  of  the  assets  of  the  partner- 
ship; nor  does  it  appear  that  she  is  a  married  w^oman,and 
that,  her  property  is  sought  to  be  subjected  in  equity  as  such; 
nor  is  it  shown  that  she  has  conveyed  her  said  property  for 
the  purpose  of  defrauding  the  plaintiffs,  so  as  possibly  to 
bring  the  case  within  Bank  v.  Harms,  84  N.  C,  206. 

As,  therefore,  upon  the  facts  alleged,  no  judgment  can  be 
rendered  affecting  her  lands,  it  must  follow  that  the  defend- 
ant Hilliard,  who  has  a  mortgage  upon  the  same,  is  not  a 
proper  or  necessary  party,  and  that  there  was  no  error  on  the 
part  of  his  Honor  in  dismissing  the  action  so  far  as  he  is 
concerned. 

The  Code,  §  218,  provides  for  service  by  publication  in  the 
cases   mentioned,  only    where  it  appears  "  that  a  cause  of 
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action  exists  against  the  defendant  in  respect  to  whom  ser- 
vice is  to  be  made,  or  that  he  is  a  proper  party  to  an  action 
relating  to  real  property  in  this  State." 

As  there  is  no  cause  of  action  alleged  against  the  said 
Hilliard,  nor  any  cause  of  action  shown  by  which  the  land  in 
which  he  is  interested  can  be  affected,  the  order  of  publica- 
tion was  improvidently  granted,  and  the  ruling  of  his  Honor 
must  be  affirmed. 

Affirmed. 


J.  B.  ALLEN  V.  T.  O.  SALLINGER. 
Boundary — Deed,  description  in — Evidence. 

A  description  in  a  deed  of  "  a  certain  tract  of  land,  begins  at  a  pine  on 
IL'sline,  thence  running  K.'s  line,  thence  binding  on  L.*8  line,  then 
to  the  first  station,  iocluding  twenty-five  acres."  is  nut  void  for 
uncertainty,  and  may  be  aided  by  parol  proof. 

This  was  an  action  involving  the  title  and  right  to  pos- 
session of  a  tract  of  land,  tried  at  the  September  Term,  1890, 
of  the  Superior  Court  of  Martin  County,  before  Womack,  J, 

Appeal  by  defendant. 

The  case  is  stated  in  the  opinion. 

Mr.  James  E.  Moore,  for  plaintiff. 
Mr,  A.  0.  Gaylordy  for  defendant. 

Avery,  J.:  Not  a  single  exception  was  taken  to  the  rulings 
or  the  charge  of  the  Court  below.  The  contention  of  the 
defendant,  suggested  for  the  first  time  in  this  Court,  was, 
that  there  was  a  fatal  variance  between  the  description  of 
the  land  sued  for,  as  set  forth  in  the  complaint,  and  that 


160  IN  THE  SUPREME  COURT. 


Allen  v.  Sallinobr. 


contained  in  the  deed  offered  by  the  plaintiff,  to  estabUsh 
title.  As  a  remedy  for  this  defect  the  plaintiff  moved  here 
to  amend  the  complaint  by  embodying  in  it  the  calls  of  his 
deed  instead  of  the  imperfect  boundaries  now  declared  upon, 
and  the  motion  was  allowed  in  the  exercise  of  an  unques- 
tionable power.  Knowles  v.  Railroad^  102  N.  C,  67 ;  Grant  v. 
Rogers,  94  N.  C,  755;  Ths  Code,  §965;  Wilson  v.  Penrmn, 
102  N.  C,  291. 

The  defendant  then  moved  for  judgment  here,  on  the 
ground  that  the  description  was,  upon  its  face,  void  for 
uncertainty.  The  descriptive  clause  in  the  deed  and  the 
amended  complaint  is  as  follows:  "A  certain  tract  or  parcel 
of  land  begins  at  pine  on  Rolach  line;  thence  running  Ken- 
neth Sallinger  line;  thence  binding  on  Lovick  Sexton's  line; 
thence  running  the  Thomas  Latham's  line;  then  to  the  first 
station,  inclu<^ing  twenty-five  acres,  be  the  same  more  or 
less."  It  is  needless  to  cite  authority  to  prove  that  evidence 
aliunde  would  have  been  com[)etent  to  locate  the  pine  at  the 
beginning.  Then,  proof  that  a  line  known  as  the  Kenneth 
Sallinger  line  extended  from  the  pine  to  a  point  where  it 
intersected  with  another  line  known  as  Lovick  Sexton's  line 
would  have  been  admissible  to  establish  the  second  corner 
at  the  point  of  intersection  (where  it  was  "binding  on"  or 
connected  with  the  Sexton  line).  The  term  "binding  on  "  is 
a  local  and  provincial  expression,  but  we  take  notice  of  the 
fact  that  it  is  used  to  indicate  that  a  tract  of  land  is  bounded 
by  another,  and,  as  a  result  in  this  case,  that  the  lines  of  the 
land  intersect.  The  third  call  — "thence  running  Thomas 
Latham's  line" — does  not  indicate  in  express  terms  at  what 
point  on  his  line  the  third  corner  could  be  located,  nor  does 
it  give  any  data  from  which  it  could  be  determined  what 
distance  that  line  must  be  followed  and  what  would  be  the 
point  of  departure  from  that  line  for  the  first  station.  From 
the  second  corner,  at  the  intersection,  the  call  is  not  "along 
the   Lovick   Sexton   line,"   but  "thence   running   Thomas 
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Latham's  line,"  and,  according  to  a  settled  rule  of  construc- 
tion, if  the  Latham  line  could  be  established  by  parol  proof, 
the  third  line  of  this  tract  would  run  from  the  intersection 
(the  second  corner),  the  most  direct  course  to  the  nearest 
point  on  it,  not  necessarily  with  the  Sexton  line,  but  along 
the  Sexton  line,  if  it  intersected  with  both  the  Rolach  and 
Latham  lines,  at  the  points  in  the  two  where  they  approached 
nearest  to  each  other.  Spruill  v.  Davenport,  1  Jone-*,  203 ; 
Gan4ie  v.  Perhuia,  2  Jones,  222;  Topping  v.  Sadler,  5  Jones, 
357;  Cander  v.  File,  5  Jones,  424. 

In  Campbell  v.  Branch,  4  Jones,  313,  the  Court  laid  down 
the  rule  that  where  the  object  designated  in  the  description 
was  not  a  point,  but  a  series  of  points,  making  an  extended 
line,  "as  in  the  case  of  a  river,  swamps  on  the  line  of  another 
tract  of  land,  then  the  disputed  line  must  be  run  to  the 
nearest  point  on  said  river,  swamp  or  line  of  another  tract," 
and  that,  in  order  to  carry  out  this  principle,  even  a  call  for 
course  and  distance  must  be  disregarded.  Redniond  v.  Stepp,. 
100  N.  C,  212;    Welhns  v.  Jordan,  83  N.  C,  371. 

Having  reached  the  nearest  point  upon  the  Latham  line^ 
the  next  question  presented  is,  how  far,  according  to  the  calls 
of  the  deed,  should  the  Latham  line  be  followed,  or  how 
would  the  point  of  departure  from  that  line  to  the  first 
station  be  determined  ?  There  being  nothing  in  the  descrip- 
tion to  fix  that  corner  at  any  point  beyond  the  intersection 
of  the  second  line  with  it,  we  must,  as  far  as  possible,  give 
effect  to  all  the  descriptive  words  by  first  going  to  the  Latham 
line  by  the  most  direct  course,  and  then  running  the  shortest 
line  from  our  intersection  to  the  first  station,  thus  enclosing 
the  land  by  three  triangular  lines  Shnltz  v.  Young,  3  Jred., 
385.  In  the  case  of  Osborne  v.  Afidermn,'8d  N.  C,  2G2,  the 
late  Chief  Justice  Smith,  for  the  Court,  construed  the  words 
of  a  description  in  a  deed,  "thence  south  to  James  and  John 
McMillan's  line,  and  thence  west  to  Cynthia  Gambrill's  land," 
to  mean  that  the  lines  should  be  run  south  first  to  the  line 
108—11 
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of  James,  then  along  that  line  to  its  intersection  with  John's 
line,  or,  if  the  two  were  shown  to  approach  each  other  with- 
out intersecting,  then  from  the  nearest  point  in  the  line  of 
James  to  that  of  John  by  a  direct  course,  and  thence  by  the 
shortest  line  to  Cynthia  Gambriirs  land.  Miller  v.  Bryan, 
86  N.  C,  167. 

In  the  consideration  of  the  motion  of  the  defendant,  we 
must  take  an  abstract  view  of  the  question,  discussing  it  just 
as  if  the  Judge  below  had  held  the  description  too  vague 
and  refused  to  hear  testimony  at  all.  It  is  too  late,  after 
failing  to  enter  an  exception,  for  the  defendant  to  insist  upon 
the  insufficiency  of  the  evidence.  The  jury  have  found  that 
he  was  a  trespasser  on  land  belonging  to  the  plaintiff,  and  it 
is  not  material  now  whether,  in  arriving  at  their  conclusion 
as  to  the  facts,  they  thought  the  plaintiff's  deed  ought  to  be 
run  so  that  the  boundary  of  land  included  should  assume 
the  shape  of  a  parallelogram,  a  square  or  triangle.  The 
finding  that  defendant  was  a  trespasser  on  land  of  which 
plaintiff  was  the  owner  in  fee-simple  is  conclusive  upon  the 
former.  We  are  called  upon  to  decide,  and  do  hold,  simply 
that  the  description  is  not  too  vague  to  be  explained  by  com- 
petent parol  proof  aliunde,  to  which,  by  its  terms,  it  points, 
and  is  not,  therefore,  void  upon  its  face.  Blow  v.  Vaughan, 
105  N.  C,  198.  Without  assuming  that  the  plaintiff  did 
adduce  precisely  such  evidence  ai--,  upon  the  theory  adv^anced 
by  us,  would  have  been  sufficient  to  fit  the  description  to  the 
land  claimed  by  him  and  cover  the  locns  in  quo,  we  must 
refuse  the  defendant's  motion,  because  the  language  of  the 
deed  is  such  as  to  demonstrate  the  possibility,  by  extrinsic 
evidence  pointed  out  by  its  terms,  of  establishing  its  boundary 
lines.  If  the  defendant  had  excepted  to  the  ruling  of  his 
Honor  upon  his  demurrer  to  the  evidence,  we  would  not 
have  been  precluded  from  considering  the  other  question 
discussed  by  counsel. 

Affirmed. 
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RICHARD  HOLDEN  v.  J.  K.  PUREFOY  et  al. 

Abandonment  —  Contract  —  Specific  Performance  —  Equity  — 
Waiver  — Estoppel  —  Vacating  Judgment —  Excusable  Negli- 
gence— Evidence. 

1.  Long  delay,  accompanied  by  acts  inconsistent  with  a  purpose  to  per- 

form the  contract,  will,  if  not  waived,  bar  the  right  lo  a  specific 
performance. 

2.  A  contract  required  by  the  statute  of  frauds  to  be  in  writing  may  be 

waived  in  parol  by  abandonment,  but  the  acts  constituting  such 
abandonment  must  be  positive,  unequivocal  and  inconsistent  with 
the  contract.  The  rule  is  founded  upon  the  doctrine  of  estoppel, 
and  not  upon  the  idea  that  an  estate  can  be  passed  by  such  waiver 
or  abandonment. 

3.  Not  only  will  the  Courts  refuse  to  decree  a  specific  performance  when 

such  waiver  is  established,  but  the  circumstances  may  be  of  such 
character  that  they  will  operate  as  an  absolute  discharge  of  the 
contract,  even  as  between  the  original  parties,  and  take  away  any 
remedy  either  at  law  or  in  equity. 

4.  Where,  upon  an  appeal  from  an  order  setting  aside  a  judgment  for 

excusable  neglect  there  were  no  findings  of  fact  in  the  record,  and  it 
did  not  appear  that  the  appellant  had  requested  that  such  findings 
should  be  made,  the  Supreme  Court  will  assume  that  the  excep- 
tion is  based  upon  the  ground  that,  taking  as  true  that  view  of  the 
testimony  most  favorable  to  the  appellee,  he  would  not  be,  as  a 
matter  of  law,  entitled  to  have  the  motion  allowed. 

5.  In  the  progress  of  a  cause  an  order  was  entered,  upon  motion  of 

defendant,  to  make  another  person  party  defendant,  and  a  sum- 
mons was  issued  and  served  upon  such  person  in  accordance  with 
the  order.  The  person  so  served  did  not,  however,  read,  or  hear 
read,  the  summons,  and  was  unaware  of  the  order  making  him 
parly,  but  supposed  he  was  summoned  as  a  witness,  in  which 
capacity  he  attended  the  trial  and  was  examined.  He  learned 
then  that  he  had  been  made  a  party,  and  judgment  had  been  ren- 
dered against  him  for  want  of  an  answer:  Held,  that  the  Judge 
committed  no  error  in  setting  aside  the  judgment  upon  the  ground 
of  excusable  neglect. 

This  was  a  civil  action,  tried  at  January  Term,  1890,  of 
Franklin  Superior  Court,  Boi/k'in,  /.,  presiding. 
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The  onlj'  matter  in  controversy  was  between  the  defend- 
ant J  R.  Purefoy  and  M.  Woodlief  All  the  matters  in  said 
action  in  which  the  plaintiff's  testator,  Richard  Holden,  had 
any  interest  were  tried  and  determined  by  the  judgment  of 
the  Court,  rendered  before  the  death  of  the  said  Richard 
Holden,  who  was  the  original  plaintiff,  and  who  was  the 
testator  of  the  present  plaintiff. 

On  the  1st  day  of  April,  1880,  Richard  Holden  sued  out 
a  summons  against  the  defendant  Purefoy,  returnable  to 
April  Term,  1880,  of  the  Superior  Court  for  said  county.  At 
Fall  Term,  1881,  the  plaintiff  filed  his  complaint,  in  which 
he  demanded  judgment  for  the  amount  of  one  of  the  notes 
referred  to  in  the  opinion.  Subsequently,  the  defendant 
Purefoy  filed  an  answer,  setting  up  the  contract  to  convey 
the  land,  and  praying  a  specific  performance.  He  further 
alleged  that  the  defendant  Woodlief  had  purchased  a  portion 
of  the  land  and  was  in  possession. 

On  motion  of  defendant  Purefoy,  it  was  ordered  by  the 
Court  that  summons  issue  in  the  action  to  M.  Woodlief  and 
other  parties  mentioned  in  the  order.  The  summons  was 
issued  on  the  20th  of  March,  18*^2,  and  was  served  on  Wood- 
lief on  1st  April,  1882,  and  was  duly  returned  at  the  next 
term  of  the  Court,  which  began  on  the  9th  May,  1882.  At 
April  Term,  1888,  there  was  a  decree  entered  for  defendant 
Purefoy  for  specific  performance  and  account  by  plaintiff. 
At  next  term  Woodlief  moved  to  vacate  it  as  to  him,  and 
filed  the  following  affidavit: 

"M.  Woodlief,  the  above-named  defendant,  being  duly 
sworn,  says:  That  the  above-named  action  was  commenced 
by  the  said  plaintiff  against  the  said  defendant  J.  K.  Pure- 
foy, by  the  issuing  of  a  summons  on  the  30th  day  of  March, 
18^0,  and  returnable  to  Spring  Term,  1880  of  this  Court; 
that  after  the  return  term  of  said  action,  as  this  aflfiant  is 
now  informed  and  believes,  this  affiant  M.  Woodlief  was 
made  a  party  to  said  action,  and  a  summons  was  issued  to 


FEBRUARY  TERM,  1891.  165 


HOLDEN  V,  PURBFOY. 


to  the  defendant  on  the  20th  of  March,  1882;  that  the  Sher- 
iff of  Franklin  county  saw  this  affiant  and  said  to  him  that 
he  (said  Sheriff)  had  a  summons  for  this  affiant  to  be  at  the 
next  term  of  the  Superior  Court  of  this  county,  something 
concerning  the  Richard  Holden  and  Purefoy  matter;  that  he 
did  not  know  what  it  was;  that  the  summons  was  not  read 
to  this  affiant  and  he  did  not  know  the  contents  thereof,  and 
was  not  then  or  at  any  other  time  informed  that  he  was 
made  a  defendant  in  said  action  until  he  was  examined  as 
a  witness  before  the  referee  and  his  attention  was  then  called 
to  the  entry  of  his  name  in  the  paper;  that  in  obedience  to 
the  notice  given  or  service  of  summons  served  on  him,  hence, 
as  above  said,  he  did  not  attend  the  next  term  of  the  Court 
for  three  days,  and  saw  plaintiff  Holden  and  asked  him  if  he 
had  had  the  affiant  summoned  and  for  what  purpose?  that 
said  Holden  told  the  affiant  that  he  had  not  had  the  affiant 
summoned  and  knew  nothing  about  it;  he  thought  he  had 
been  summoned  as  a  witness  to  attend  for  three  days,  and 
not  having  heard  his  name  called  left  for  home  and  did 
not  again  attend;  that  the  defendant  Purefoy  was  not  at 
Court  at  the  said  term  and  therefore  this  affiant  made  no 
enquiry  of  him;  that  this  affiant  did  not  know  and  had  no 
belief  that  he  was  a  party  to  said  action,  or  that  he  had  any 
interest  therein  and  did  not,  therefore,  employ  any  attorney 
to  represent  him,  and,  so  far  as  he  knows,  no  attorney  has 
assumed  to  act  for  and  represent  him  in  said  action;  that  he 
is  informtd  and  believes  and  so,  therefore,  avers  that  no  com- 
plaint has  been  filed  against  him  by  the  plaintiff  in  said 
action,  and  that  in  plaintifi*'s  complaint  made  therein  no 
averment  or  charge  of  fact  is  made  by  plaintiff  against  the 
defendant  and  there  is  no  prayer  for  judgment  against  him, 
and  there  is  no  prayer  for  judgment  in  plaintiff  ^s  said  com- 
plaint against  this  affiant;  that  at  Spring  Term,  1885,  of  this 
Court  the  defendant  Purefov  filed  his  answer,  in  which  he 
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alleged  that  the  affiant  had  purchased  and  was  in  the  posses- 
sion of  part  of  the  land  mentioned." 

The  judgment  was  vacated  as  to  Woodlief,  and  the  defend- 
ant Purefoy  appealed. 

The  other  facts  necessary  to  an  understanding  of  the  mat- 
ters presented  for  review  are  stated  in  the  opinion. 

No  counsel  for  plaintiff. 

Messrs,  C.  M.  Cooke  and  T,  M.  Piftman,  for  Purefoy. 

Messrs.  J,  B.  Batchelor  and  John  DevereuXy  Jr.,  for  Woodlief 

Shepherd,  J. :  Before  proceeding  to  a  consideration  of  the 
merits  of  this  controversy,  we  must  first  pass  upon  the  ruling 
of  the  Court  in  setting  aside  the  judgment  against  the  defend- 
ant Woodlief. 

1.  At  April  Term,  1888,  the  case  was  tried  upon  the  plead- 
ings and  report  of  the  referee,  and  there  being  no  answer  on 
the  part  of  the  said  Woodlief,  a  judgment  was  rendered 
which  precluded  him  from  the  important  defences  which  he 
was  afterwards  permitted  to  assert.  The  said  defendant, 
within  a  year  after  the  rendition  of  the  judgment,  moved 
that  the  same  be  set  aside,  on  the  ground  of  surprise  and 
excusable  neglect  {The  Code,  §  274),  and, after  a  consideration 
of  the  affidavits,  the  Court  allowed  the  motion,  and  the 
defendant  Purefoy  excepted. 

No  findings  of  fact  accompany  the  several  affidavits,  nor 
does  it  appear  that  the  appellant  requested  that  such  find- 
ings should  be  made.  If  he  had  desired  the  ruling  of  this 
Court  upon  any  particular  view  of  the  facts,  he  should  have 
asked  for  a  finding  of  the  same ;  but,  as  he  failed  to  do  so, 
we  must  assume,  in  the  absence  of  any  specific  exception,  or 
of  a  motion  to  remand,  that  his  objection  is  based  upon  the 
ground  that,  taking  as  true  that  view  of  the  testimony  most 
favorable  to  the  appellee,  the  latter,  as  a  matter  of  law,  would 
not  be  entitled  to  relief     While  this  point  of  practice  has 


FEBRUARY  TERM,  1891.  167 


HOLDEN  V.  PUREFOY. 


never  been  determined  with  reference  to  motions  under  the 
above  section  of  The  Code,  we  think  that  the  rule  as  indicated 
is  just,  as  well  as  convenient,  and  we  can  see  no  reason  why 
it  should  not  be  adopted  in  such  cases,  as  well  as  in  motions 
to  vacate  attachments  and  other  like  proceedings.  Millhiser 
V.  BaUky,  106  N.  C,  433. 

Taking,  then,  the  affidavit  of  Woodlief,  in  connection  with 
the  undisputed  facts  disclosed  by  the  record,  we  are  of  the 
opinion,  without  any  further  discussion,  that  enough  appears 
to  sustain  the  ruling  of  the  Court  in  setting  aside  the  judg- 
ment. 

2.  It  has  long  been  settled  that  a  parol  waiver  of  a  written 
contract,  within  the  statute  of  frauds,  "amounting  to  a  com- 
plete abandonment  and  clearly  proved,  will  bar  a  specific 
performance."  Pi*ice  v.  Draper,  17  Ves.,  356;  Inge  v.  lAp- 
pingwill,  2  Dick,  469;  Jordan  v.  Lawkins,  1  Ves.  Jr.,  404; 
Rich  V.  Jackson,  4  Bro.  C.  C,  519;  Filmer  v.  Gottj  6  Ves.,  337; 
Coles  V.  Trecotkick,  9  Ves.,  250;  Rohinson  v.  Page,  3  Russ.,  119. 
But  "it  is  clear  that  the  acts  and  conduct  constituting  such 
abandonment  must  be  positive,  unequivocal  and  inconsistent 
with  the  contract."  Faw  v.  Whittingtoii,  72  N.  C,  321;  Mil- 
ler V.  Pierce,  104  N.  C,  389;  Falls  v.  Carpenter,  1  D.  &  B.  Eq., 
237.  When,  however,  a  contract  for  the  sale  of  land  has 
been  partly  performed  by  the  entry  of  the  vendee  and  a  part 
payment  of  the  purchase-money,  the  vendee  is  deemed  to 
have  acquired  an  equitable  estate;  and  while,  as  was  said 
by  Bynum,  J.,  in  Faw  v.  Whittiagton,  there  is  a  distinction 
between  contracts  to  "  sell  and  convey "  land  (the  words  of 
the  statute)  and  contracts  or  agreements  made  between  ven- 
dor and  vendee  after  that  relation  is  established,  and  which 
are  intended  to  terminate  that  relation,  the  Courts  are  pecu- 
liarly strict  in  requiring  the  clearest  and  most  cogent  proof, 
giving  effect  to  such  a  discharge  or  abandonment  by  matter 
in  pais,  not  upon  the  idea  of  passing  an  estate  in  lands,  but 
by  way  of  "  equitable  estoppel  in  the  vendee  to  assert  a  claim 
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to  specific  performance,  where  his  conduct  has  misled  the 
vendor  intentionally."     Faiv  v.  WhittingtoUy  supra. 

It  seems  also  established  that  the  circumstances  maj'  be 
of  such  an  extraordinary  character  as  not  only  to  consti- 
tute a  bar  to  specific  performance,  but  to  work  in  effect  such 
a  discharge  of  the  contract,  even  as  between  the  original  par- 
ties, as  to  take  away  all  remedy  at  law,  as  well  as  all  claim 
to  the  ordinary  equitable  adjustment  between  the  parties.  It 
is,  however,  unnecessary  in  this  case  to  pass  upon  the  latter 
question,  as  Holden,  the  vendor,  by  bringing  this  suit  against 
Purefoy,  the  vendee,  for  the  recovery  of  the  balance  of  the 
purchase-money,  has,  so  far  as  he  is  concerned,  waived  any 
right  to  insist  upon  a  discharge  by  way  of  abandonment,  and 
the  vendee  is  now  entitled,  as  against  the  said  Holden,  to 
insist  upon  any  rights  he  may  have  growing  out  of  the  said 
contract,  whether  they  be  legal  or  equitable.  These  rights 
may  hereafter  be  determined  in  this  action,  but  as  the  case 
upon  appeal  is  confined,  as  expre>sly  stated,  to  the  controversy 
between  the  defendants  Purefoy  and  Woodlief,  we  am  ouly 
consider  the  question  presented,  to-wit,  Whether  Purefoy  is 
entitled  to  specific  performance  or  any  other  equitable  relief 
as  against  Woodlief? 

While  we  do  not  concur  in  the  ruling  of  his  Honor  as  to 
Woodlief  being  protected  by  seven  years*  adverse  possession 
under  color  of  title  [the  Sheriff 's  deed  not  having  been  deliv- 
ered, and  the  two  years*  possession  of  the  vendor  after  entry 
and  before  sale  to  Woodlief  not  being  adverse  (Edwards  v. 
University,  1  D.  &  B.  Eq.,  325),  and  therefore  not  to  be  com- 
puted in  making  out  the  requisite  time],  still  enough,  in  our 
opinion,  appears  upon  the  issues  found,  the  facts  admitted 
and  the  testimony  of  Purefoy  himself,  to  sustain  the  judg- 
ment of  the  Court.  The  facts  are  substJintially  as  follows: 
Holden,  the  owner,  contracted  in  18G8  to  sell  the  land  to 
Purefoy,  and  the  latter  executed  to  him  four  notes  of  $200 
each,  payable  respectively  on  the  26th  February,  1869;  26th 
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February,  1870;   26th  February,  1871,  and  26th  February, 
1872.    Purefoy  entered  under  this  contract  (which  was  regis- 
tered) and  cut  wood  and  railroad  ties,  it  is  said,  of  considerable 
value.     He  paid  about  one  half  of  the  purchase-money,  and 
being  in  default  in  the  payment  of  one  of  the  notes  was  sued 
in  1871  by  Holden.     In  that  year  a  judgment  was  rendered 
against  him  on  said  note,  and  in  June.  1872,  an  execution 
was  issued,  under  which  the  land  was  sold  and  purchased  by 
Holden.     A  deed  to  Holden  was  prepared  by  the  Sheriff,  but 
for  some  reason  was  never  delivered.     Immediately  after  this 
attempted  sale  in  1872,  Purefoy  left  the  land  and  moved  to 
a  distant  part  of  the  State,  and   Holden   re-entered   and 
remained  in  possession  until  he  sold  for  a  valuable  consid- 
eration, and  without  actual  notice,  to  Woodlief  and  others,  in 
1875  and  1876.     Woodlief  bought  the  interests  of  these  other 
purchasers,  and  has  been  in  possession  ever  since,  having 
cleared  the  land  and  made  other  valuable  improvements. 
During  all  of  these  years  no  claim- whatever  was.  made  by 
Purefoy,  and  he  candidly  testifies  that  when  he  left  the  land 
he  "  did  not  intend  to  have  anything  more  to  do  with  it." 
Thus  for  a -period  of  about  twelve  years,  until  the  filing  of 
Purefoy's  answer  in  1885,  has  this  defendant  and  those  under 
whom  he  claims,  been  in  possession  of  the  land  without  actual 
notice,  and  without  any  attempt  whatever  being  made  to 
enforce  the  contract.     It  is  but  fair  to  assume  that  if  Hol- 
den had  not  brought  this  suit  for  the  balance  of  the  purchase 
money,  Woodlief  would  never  been  disturbed  by  Purefoy; 
and  can  it  be  that  any  act  of  recognition  of  the  contract  by 
Holden,  subsequent  to  his  sale  of  the  land,  can  affect  the 
rights  of  one  who  purchased  from  him?     Eliminating  from 
the  case,  then,  the  act  of  Holden  in  bringing  this  suit,  let  us 
see  whether,  even  as  against  him,  the  defendant  Purefoy 
would  have  been  entitled  to  specific  performance. 

Without  attempting  to  lepeat  the  numerous  authorities 
upon  the  general  subject,  it  is  sufficient  to  state,  what  has 
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been  so  often  declared,  that  specific  performance  is  not  a 
matter  of  strict  right,  but  is,  within  the  discretion  of  the 
Court,  to  be  exercised  under  certain  well  established  princi- 
ples of  equity;  and  one  of  these  principles  is  that  long  delay, 
accompanied  by  acts  inconsistent  with  a  purpose  of  perform- 
ing a  contract,  will,  if  not  waived  by  the  vendor,  preclude 
the  vendee  from  specific  performance.  Falls  v.  Carpenter, 
ifupra;  Francis  v.  Love,  3  Jones  Eq.,  321;  Love  v.  Welch j  97 
N.  C,  200. 

The  following  from  2  Story's  Eq.  Jur.,  §  771,  is  quoted 
with  approval  by  this  Court  in  Love  v.  Welch,  supra^  and  is 
of  peculiar  application  to  the  present  case:  "In  general, 
(says  the  eminent  author)  it  may  be  stated  that  to  entitle  a 
party  to  a  specific  performance,  he  must  show  that  he  has 
been  in  no  default  in  not  having  performed  the  agreement, 
and  that  he  has  taken  all  proper  steps  towards  the  perform- 
ance on  his  part.  If  he  has  been  guilty  of  gross  laches, 
or  if  he  applies  for  relief  after  a  long  lapse  of  time  u^iex- 
plained  by  equitable  circumstances,  his  bill  will  be  dismissed." 

"A  party  cannot  call  upon  a  Court  of  Equity  for  specific 
performance,"  said  Lord  Alvanly,  "unless  he  has  shown  him- 
self ready,  desirous,  prompt  and  eager;"  or  to  use  the  lan- 
guage of  Lord  Cran worth,  "Specific  performance  is  relief 
which  this  Court  will  not  give  unless  in  cases  where  the  par- 
ties seeking  it  come  as  promptly  as  the  nature  of  the  case 
will  permit."  Fry  on  Spec.  Perf.,  320.  "A  Court  of  equity 
will  not  interfere  to  decree  a  specific  performance  where  the 
party  seekii^g  it  has  been  guilty  of  gross  laches  or  long 
voluntary  delay,  and  in  the  meantime  there  has  been  a 
material  change  of  circumstances."  McNeil  v.  Magee,  5 
Mason,  244.  Now  if  we  apply  these  principles  to  the  facts 
before  us,  it  is  too  plain  for  argument  that  specific  perform- 
ance should  not  be  decreed.  Granting  that  time  is  not  gen- 
erally, in  equity,  the  essence  of  a  contract,  and  that  where 
there  has  been  only  delay,  there  must  be  some  demand  or 
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some  act  amounting  to  notice  to  the  vendee  that  the  default 
in  the  payment  will  be  insisted  upon,  we  have  here  the  very 
strongest  evidence  of  this  in  the  action  of  Holden  in  suing 
for  the  purchase-money,  his  attempted  sale  under  execution, 
and  the  resumption  by  him  of  the  possession  and  dealing 
with  the  land  as  his  own.  But  there  is  more  here  than  mere 
delay:  for  Purefoy,  having  control  of  the  land,  actually 
leaves  the  same  with  the  purpose  of  having  nothing  more  to 
do  with  it.  We  have,  then,  not  simple  delay  only,  but  a 
most  significant  act  as  well  as  an  admitted  intention  of  aban- 
doning the  property. 

In  the  case  of  Francis  v.  Lore,  supra,  the  Court  refused 
specific  performance  upon  the  mere  delay  of  payment  for 
six  years.  The  Court  say :  "  From  1848  to  the  filing  of  the 
bill  is  six  years,  during  which  the  plaintiff  makes  no  effort 
to  enforce  his  rights;  on  the  contrary  he  leaves  the  State 
and  does  not  return  until  1854,  just  before  the  bill  is  filed. 
The  defendant  was  well  justified  in  believing  that  the 
plaintiff  had  abandoned  his  contract,  and  that  he  was  at 
liberty  to  proceed  in  improving  the  land.  It  would  be  doing 
injustice  to  the  defendant,  after  such  delay  on  the  part  of  the 
plaintiflf,  and  after  he  had  dealt  with  the  land  as  if  dis- 
charged from  his  contract,  to  permit  the  plaintiff  to  come 
forward  and  insist  upon  a  specific  performance." 

So  far  from  explaining  his  inconsistent  acts  and  long  delay 
by  "  equitable  circumstances,"  as  required  by  Story,  siqrra, 
Purefoy  explicitly  informs  us,  as  we  have  stated,  that  when 
he  left  the  land  he  did  not  intend  to  have  anything  more  to 
do  with  it,  and  his  long  acquiescence  in  the  possession  of 
Woodlief,  and  those  under  whom  he  claims,  is  not  only  con- 
sistent with,  but  in  entire  coiroboration  of,  this  purpose. 
If  it  be  true  that  Woodlief  purchased  with  constructive 
notice,  still  if  the  contract  could  not  have  been  specifically 
enforce<l  against  a  resisting  vendor,  it  is  difficult  to  under- 
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stand  how  it  can  be  enforced  against  one  who  honestly  pur- 
chased of  him. 

It  now  remains  to  be  determined  whether  the  land  in 
the  hands  of  Woodlief  can  be  impressed  with  any  charge 
growing  out  of  an  equitable  adjustment  by  way  of  a  return 
of  the  purchase-money,  as  upon  rescission.  Conceding  that 
the  registration  of  the  contract,  before  the  act  of  1885,  was 
constructive  notice,  and  that  WoodHef  would  have  been 
affected  with  notice  of  any  facts,  which  he  might  have  learned 
upon  proper  inquiry  (and  this  is  the  proper  rule  in  such  cases, 
Bryan\.Hodge.\  107  N.C.,  492),  let  us  inquire  what  information 
he  had  or  could  have  acquired  at  the  time  of  his  purchase. 
He  finds  Holden,  the  legal  owner,  in  undisturbed  possession 
of  the  land  for  two  or  three  years  after  the  attempted  sale  by 
the  Sheriff  and  the  departure  of  Purefoy.  He  finds  Holden 
exercising  acts  of  ownership,  and  selling  parts  of  the  prop- 
erty to  various  parties,  and  thus  asserting,  by  the  most 
unequivocal  acts,  that  the  contract  was  abandoned.  He 
would  have  learned  that  Purefoy,  after  controling  the  land 
for  three  or  four  years,  had  left  the  same,  and  had  made  no 
claim  to  it  since  his  departure  for  another  part  of  the  State. 
Here  is  an  actual  abandonment  of  occupancy  by  the  vendee 
and  the  re-entrj'  and  assertion  of  unconditional  ownership 
by  the  vendor.  If  Woodlief  had  pursued  his  inquiries 
further  and  sought  Purefoy,  he  would  have  been  told,  if  the 
latter's  own  statement  is  to  be  believed,  that  although  he, 
Purefoy,  had  agreed  to  purchase  the  land,  he  had  left  it  in 
1873,  had  nothing  to  do  with  it  since,  "and  did  not  intend 
to  have  anything  more  to  do  with  it."  This  is  the  informa- 
tion he  would  have  obtained,  and  if,  upon  this  statement  of 
Purefoy,  he  had  purchased  and  paid  for  the  land,  it  cannot, 
we  think,  for  a  moment  be  doubted  that  Purefov  would  have 
been  estopped  from  asserting  any  claim  against  the  said 
purchaser.  We  think  that  we  are  well  warranted  in  thus 
assuming  that  at  the  time  of  Woodlief 's  purchase  there  had 
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been  no  change  of  purpose  on  the  part  of  Purefoy,  as  his 
conduct  for  years  afterwards  clearly  corroborates  his  declared 
intention  of  abandonment,  and  he  has  offered  no  t-estimony 
whatever  to  the  contrary.  Tne  case,  however,  is  stronger 
than  this:  for,  after  his  purchase,  Woodlief  entered,  cleared 
the  land  and  made  valuable  improvements.  Purefoy  is  pre- 
sumed to  have  known  of  this,  and,  being  aware  of  the  occu- 
pancy of  Woodlief,  he  makes  no  objection ;  and  now,  after 
this  long  period  of  silence  and  default,  he  is  awakened  from 
his  twelve  years' slumber  by  the  wrongful  suit  of  Holden, 
and,  instead  of  simply  defending  himself  against  the  same^ 
he  treats  it  as  a  recognition  of  the  contract,  and  thus  between 
the  two — Holden,  endeavoring  to  enforce  a  demand  founded 
upon  a  transaction  which  he,  with  the  long  acquiescence  of 
Purefoy,  had  most  unequivocally  treated  as  abandoned,  and 
Purefoy,  asserting  a  defence  based  entirely  upon  such  im- 
proper demand — this  innocent  purchaser  for  value,  who  has 
been  misled  by  the  conduct  of  the  said  parties,  is  sought  to 
be  crushed  and  destroyed.  It  is  very  plain  that  neither 
Holden  or  Purefoy  could  have  enforced  the  contract  as 
against  each  other.  This  being  so,  it  would  be  grossly 
inequitable  to  permit  them  to  revive  it  to  the  prejudice  of  a 
meritorious  purchaser.  "  A  parol  waiver  or  rescission  exe- 
cuted by  the  parties,  or  followed  by  change  of  circumstances 
rendering  it  inequitable  to  enforce  the  contract,  is  conse- 
quently a  sufficient  answer  to  a  bill  for  specific  performance. 
Layer  v.  Z,/r,  6  Wright,  1 65 ;  Bowzrr  v.  Kramrr,  6  P.  F.  Smithy 
132.  Especially  if  third  persons  have  given  value  in  the 
well  founded  belief  that  the  contract  was  at  an  end.  Boice  v. 
McCuller,  3  W.  &  S.,  429;  Workman  v.  (rftthrie.D  Carey,  495; 
Holt  V.  Roger.%  8  Peters,  420."  Under  the  circumstances  of 
this  case  (among  which  we  emphasize  the  resumption  of  pos- 
session, the  long  delay  and  acquiescence  of  the  vendee,  as  well 
as  his  admitted  intentions),  we  think  it  would  be  grossly 
inequitable  to  charge  the  land  in  the  hands  of  Woodlief 
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with  any  claim  whatsoever.  This  conehision  is  further  sup- 
ported by  the  fact  that  it  nowhere  appears  that  Holden  is 
insolvent  and  unable  to  meet  any  demand  which  the  vendee 
might  have  asserted  against  him,  as  upon  a  rescission  of  the 
contract.  Upon  a  careful  perusiil  of  the  entire  record,  we 
think  that  the  judgment  of  the  Court  should  be  affirmed. 

Affirmed. 


STATE  ex  rel.   AUGUSTUS  MAGGETT  v.   E.    E.   ROBERTS  et  aJ. 

Penalty — Joinder  of  Actions — Jurwdiction — Parties — PUad- 
ing — Register  of  Deeds — /71  Forma  Pauperis — Sex^urity  for 
Costs. 

1.  In  an  application  to  prosecute  an  action  tn  forma  pauperis  it  is  not 

necessary  tlie  affidavit  should  state  that  the  applicant  did  not  own 
real  estate  which  he  tnighi  mortgage  to  secure  costs. 

2.  An  action  against  a  Register  of    Deeds  to  recover  the  penalties 

imposed  for  a  failure  to  comply  with  the  provisions  of  the  statute 
in  relation  to  issuing  marriage  licenses  must  be  prosecuted  in  the 
name  of  the  person  who  sues  therefor,  and  not  in  the  name  of  the 
State. 

8.  Notwithstanding  the  penalties  imposed  does  not  exceed  $200  (and  if 
only  one  was  sought  to  he  recovered  a  Justice  of  the  Peace  would 
have  jurisdiction),  a  plaintilT  may  unite  several  causes  of  action 
for  several  penalties  against  same  party,  in  same  complaint,  and 
if  the  aggregate  amount  thereof  exceeds  $200  the  Superior  Court 
will  have  jurisdiction. 

4.  The  penalty  given  by  section  1819,  The  Caie.  is  as  applicable  to  a 

failure  to  record  the  license,  or  its  substance,  when  issued,  as  to  a 
failure  to  record  the  return  thereof. 

5.  In  an  action  to  recover  the  penalty  given  against  Registf-rs  of  Deeds 

for  issuing  marriage  license  in  violation  of  section  1816.  The 
Code,  it  is  essential  that  the  complaint  should  allege  that  the 
Register  issued  the  license  knounngly  or  without  reasonable 
inquiry. 
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This  is  an  appeal  from  Womackj  J.,  at  January  Terra,  1890, 
of  Northampton  Superior  Court. 

The  action  was  begun  in  the  Superior  Court,  in  the  name 
of  the  State  on  the  relation  of  Maggeti  v.  Roberts,  the  Regis- 
ter of  Deeds  of  said  county,  and  his  sureties  upon  his  official 
bond. 

The  complaint  alleged  three  several  and  distinct  causes  of 
action,  to- wit:  the  first  cause  of  action  for  the  penalty  of 
1200,  given  by  The  Code,  §  1819,  for  not  recording  the  sub- 
stance of  the  license  issued  by  him  for  the  marriage  of  Wil- 
liam Parker  and  Mary  6ykes;  the  second  cause  of  action, 
for  the  like  penalty  of  $200,  under  the  same  section,  for  not 
recording  the  substance  of  the  license  for  the  marriage  of 
John  Harris  and  Cinda  Garner,  and  the  third  cause  of  action 
for  the  penalty  of  $200,  under  The  Code,  §  1S16,  for  issuing 
license  for  the  marriage  of  Roxana  Lassiter  to  Henry  Futrell, 
without  the  consent  of  her  mother,  the  said  Roxana  being 
under  the  age  of  eighteen  years,  and  residing  with  her 
mother,  her  father  being  unknown.  The  relator,  upon 
proper  affidavit  and  certificate,  was  allowed  to  sue  in  forma 
pauperis. 

The  defendant  demurred,  and  assigned  as  grounds  of  the 
demurrer — 

1.  That  the  action  was  improperly  brought  in  the  name 
of  the  State. 

2.  That  there  was  a  misjoinder  of  causes  of  action,  in  that 
three  penalties  concerning  three  different  causes  of  action  are 
sued  for  in  one  action. 

3.  For  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  in  that  it  fails  to  allege  that  a 
return  was  made  on  the  marriage  license  alleged  to  have 
been  issued  for  the  marriage  of  William  Paiker  and  Mary 
Sykes,  and  of  John  Harris  and  Cinda  Garner,  to  the  defend- 
ant Roberts  during  his  term  of  office,  or  when  any  t^uch 
return  was  made,  and  fails  to  state  that  anv  return  of  either 
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of  said  marriage  licenses  was  ever  made  to  the  defendant 
Roberts  whilst  he  was  Register  of  Deeds,  and  that  it  fails  to 
allege  that  the  defendant  Roberts  knew,  or  had  reasonable 
grounds  to  know,  that  there  was  any  impediment  in  the  way 
of  the  marriage  of  Henry  Futrell  and  Roxana  Lassiter,  or 
that  he  knew,  or  had  reason  to  know,  that  said  Roxana  was 
under  eighteen  years  of  age,  or  that  the  said  Roberts  failed 
to  use  due  diligence  to  ascertain  the  age  of  the  said  Roxana; 
for  that  it  appears  on  the  face  of  the  complaint  that  the  mar- 
riage of  the  two  couples  first  above  mentioned  took  place 
after  the  expiration  of  the  term  of  office  of  the  defendant 
Roberts. 

4.  That  the  action  was  improperly  brought  upon  the  offi- 
cial bond  of  the  Register. 

The  Court  sustained  the  last  named  ground  of  demurrer 
and  overruled  the  others. 

The  plaintiff  was  thereupon  allowed  by  the  Court  to  amend 
by  striking  out  the  State  as  a  party,  and  by  striking  out  all 
reference  to  the  official  bond  in  the  complaint  and  by  enter- 
ing a  iwl.  pros,  as  to  the  sureties.  To  this  order  the  defend- 
ant excepted. 

The  defendant  moved  that  the  plaintiff  be  required  to 
give  a  prosecution  bond.  This  the  Court  declined,  and  defend- 
ant excepted.  From  the  judgment  upon  the  hearing  of  the 
demurrer,  the  refusal  to  require  prosecution  bond  and  the 
order  permitting  plaintiff's  amendments,  all  of  the  defend- 
ants appealed  to  the  Supreme  Court. 

Mr.  R.  B.  Pc(hle.%  for  plaintiff. 
Mr.  B.  S.  Gcn/^  for  defendants. 

Clark,  J.:  The  amendment  rested  in  the  discretion  of  the 
trial  Judge  and  is  not  reviewable.  Brown  v.  Mitchell,  102 
N  C,  347.  In  that  case  the  same  amendments  as  in  the 
present  case  were  allowed  to  be  made,  and  after  verdict.    The 
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Court  says,  "  If  the  action  had  been  originall}'  begun  and 
prosecuted  against  the  Sheriff  individually,  and  not  against 
him  and  the  sureties  on  his  official  bond,  it  is  obvious  that 
the  defence  would  have  been  the  same,  and  the  same  issues 
would  have  arisen.  The  nature  of  the  action  has  not  been 
so  changed  as  to  surprise  the  defendant  by  making  it  neces- 
sary to  establish  any  fact  not  already  material  under  the 
issues  submitted  to  the  jury.  The  Judge  could,  in  his  dis- 
cretion, refuse  the  motion  to  amend,  or  grant  it  with  or  with- 
out lerms  The  Code,  §§  272,  273;  Carpenter  v.  Huffstellery 
87  N.  C,  273;  Reynolds  v.  Sniathers,  87  N.  C,  i^." 

The  exception  to  the  refusal  to  require  the  plaintiff  to 
give  i\  prosecution  bond  is  based  upon  the  ground  that  the 
affidavit  upon  which  leave  to  sue  in  forma  pauperis  was 
granted,  did  not  allege  that  the  plaintiff  did  not  have  real 
estite  which  he  could  mortgage  to  secure  the  costs.  The 
affidavit  is  in  the  form  required  by  the  statute.  The  Code, 
§  210,  and  it  does  not  exact  such  allegation. 

The  first  ground  of  demurrer  was  improperly  overruled 
{Norman  v.  Danbar^  8  Jones,  319;  MiddUion  v.  Railroad,  95 
N.  C,  167),  but  the  error  is  cured  by  the  subsequent  amend- 
ment. 

The  second  ground  of  demurrer  was  properly  overruled. 
The  Cotle,  §  1'67  i2\  allows  the  joinder  of  such  causes  of 
action.  And  although  by  the  amendment  the  action  is  no 
long  r  fur  the  |>enalty  of  the  bond,  but  is  for  three  separate 
penalties,  as  to  which,  if  brought  separately,  a  magistrate 
would  have  jurisdiction,  the  action  being  ex  contractu  {Katzen- 
dein  V.  Railroad,  84  N.  C,  688),  still,  as  the  statute  allows- 
them  to  be  united  in  the  same  action,  and  the  aggregated 
sum  demanded  is  $600,  the  Superior  Court  has  jurisdiction.. 
Moore  v.  Xoivell,  94  N.  C.,26o;  Estee'sCode  Pleadings,  §  1609. 

The 'bird  ground  of  demurrer  was  also  properly  overruled,, 
as  to  the  firet  and  s  cond  causes  of  action.     The   penalty- 
given  by  section  1819  is  in  the  alternative,  either  for  the 
108-12 
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failure  to  record  the  substance  of  the  license  issued  or  for 
failure  to  record  the  substance  of  the  return.  The  plaintiff 
sues  for  the  first,  and  no  allegajtion  as  to  the  failure  to  record 
the  return  is  necessary,  nor  was  it  material  that  the  marriages 
authorized  by  the  licenses  were  not  celebrated  till  after  the 
expiration  of  the  defendant's  term  of  office.  The  demurrer, 
however,  should  have  been  sustained  as  to  the  third  cause 
of  action,  in  that  the  complaint  fails  to  allege  that  the 
defendant  issued  the  license  to  a  person  under  eighteen  years 
of  age  "knowingly  or  without  reasonable  inquiry."  This  is 
essential,  under  provisions  of  The  Code,  §  1816,  to  constitute 
the  third  cause  of  action.  Bowlegs  v.  Cochran,  93  N.  C,  398. 
And  in  failing  to  sustain  the  demurrer  in  that  respect,  there 
was  error. 

Error. 


JAMES  JONES  et  al.  v.  SAMUEL  HOGGARD  et  al. 

DcHceiit — Husband  and  Wife — Statute. 

A  man  and  woman,  both  slaves,  cohabited  as  husband  and  ^ife  for 
several  years  but  separated  prior  to  emancipation.  Several  chil- 
dren were  bom  whUe  this  relation  existed.  After  the  8e|iaration 
the  woman  entered  into  a  similar  relation  with  another  slave, 
which  oontinued  until  after  the  end  of  the  war,  when  the  parties 
duly  acknowledged  and  had  recorded  the  fact  of  cohabitation  as 
provided  by  chapter  40.  Laws  1865-'6.  Two  children  were  bom 
of  this  union  before  1866.  one  of  whom  died  after  his  parents, 
mnmarried  and  intestate.  The  father  died  in  1878  seized  of  lands, 
«nd  the  mother  in  1876  also  seized  of  other  lands :  Held.  (1)  that 
by  virtue  of  the  Act  of  1866.  the  children  of  the  last  union  were 
legitimate  and  inherited  the  lands  of  which  their  father  died 
seized;  (2)  that  they  ulso  inherited  the  lands  of  which  their  mother 
died  seized,  to  the  exclusion  of  her  children  born  of  the  first 
union;  (8)  upon  t^e  death  of  one  of  the  legitimate  children,  his 
estate  descended  to  the  other  as  his  next  collateral  relation  :  (4) 
the  sUtute  1879,  The  Code,  §  1281,  Rule  13,  operated  only  prospec- 
tively and  could  not  divest  any  estate  theretofore  acquired. 
Tucker  v.  Bellamy,  98  N.  C,  83,  approved. 
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Action  to  recover  land  tried  at  May  Term,  1890,  of  Bertie 
Superior  Court,  before  Armjield,  J. 

The  facts  agreed  upon  were  as  follows : 

1  Some  years  prior  to  the  war,  Stephen  Ruffin  and  Sylvia 
Ruffin,  a  slave  man  and  woman,  cohabited  together  as  man 
and  wife,  and  the  plaintiffs  Martha  and  Kate  Jones,  Edmund 
and  Stephen  Pugh,  and  Lucy  Watson,  and  the  defendant 
Margaret  Sanderlin,  were  born  during  the  cohabitation ;  and 
after  the  birth  of  the  youngest  of  these  children  the  cohabi- 
tation ceased  by  the  voluntary  moving  away  of  one  of  the 
parties  and  was  never  resumed. 

2.  After  said  separation,  and  prior  to  the  war,  the  said 
Sylvia  contracted  the  relation  of  man  and  wife  with  one 
Alonzo  Hoggard,  a  slave  man,  and  this  relation  continued 
until  the  death  of  Alonzo  Hoggard,  Sr.,  in  1873.  Of  thia 
cohabitation,  and  before  1866,  two  children  were  born, 
Samuel  S.  Hoggard,  one  jof  the  defendants,  and  Alonzo  Hog- 
gard, Jr.,  who  died  before  the  commencement  of  this  action. 

3.  Immediately  after  the  passage  of  the  Act  of  March  10th, 
1866,  chapter  40,  "  Alonzo  Hoggard,  Sr.,  and  Sylvia,  in  strict 
compliance  with  the  act,  and  being  then  persons  within  its 
meaning,  made  all  of  the  acknowledgments  required  by 
the  act^  and  went  before  the  officer  therein  designated  and 
acknowledged  the  fact  of  this  cohabitation  and  the  time  of 
its  commencement,  which  was  recorded  in  a  book  kept  for 
that  purpose." 

4.  Alonzo,  senior,  died  in  1873  seized  and  possessed  of  the 
property  mentioned,  and  leaving  Samuel  S.  Hoggard  and 
Alonzo,  junior,  his  only  heirs  at  law. 

5.  Sylvia  Hoggard  died  in  1876,  seized  and  possessed  of 
the  Bryan  warehouse,  and  leaving  surviving  her  children 
born  of  Stephen  Ruffin,  and  Samuel  S.  Hoggard  and  Alonzo, 
Jr.,  children  of  Alonzo,  Sr. 

6.  Alonzo  Hoggard,  Jr.,  died  unmarried,  without  issue, 
and  intestate.     No  date  is  given. 
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7.  Samuel  S.  Hoggard  has  been  for  ten  years  in  the  sole 
and  exclusive  possession  of  both  lots,  and  refuses  to  allow 
the  plaintiff  to  occupy  or  enjoy  any  part  of  the  same. 

Upon  these  facts  the  plaintiffs  ask  to  be  let  into  possession 
as  CO  tenants  in  common  with  the  defendants,  which  defend- 
ant Samuel  S.  Hoggard  resists,  claiming  sole  seizin  in  him- 
self of  said  lots. 

The  Court  being  of  opinion  that  the  plaintiffs  were  not 
entitled  to  share  in  the  estate  of  Alonzo  Hoggard,  Sr.,  nor  of 
Sylvia  Hoggard,  so  adjudged,  and  the  plaintiffs  appealed; 
but  being  of  opinion  that  they  were  entitled  to  share  in  the 
estate  of  Alonzo  Hoggard,  Jr.,  so  adjudged,  and  the  defend- 
ants appealed. 


Mr.  R.  B.  Peebles,  for  plaintiffs. 
Mr.  F.  D.  Winston^  for  defendants. 


plaintiffs'  appeal. 


Clark,  J.:  Alonzo  Hoggard,  Sr.,  and  Sylvia  came  within 
the  provisions  of  chapter  40,  Acts  1866,  as  they  were  then 
cohabiting  together  as  man  and  wife,  and  continued  to  do  so 
after  the  passage  of  the  act.  Their  children  Samuel  S.  Hoggard 
and  Alonzo  Hoggard,  Jr ,  were  legitimate  by  virtue  of  that 
statute,  and  could  inherit  from  their  parents  and  from  one 
another.  State  v.  HarriH,  63  N.  C,  1 ;  State  v.  Adams,  65 
N.  C,  537;  State  v.  WhitfonJ,  86  N.  C,  036;  Long  v  Barnes, 
87  N.  C,  320. 

When  Alonzo  Hoggard,  Sr.,  died  in  1873,  his  real  estate 
descended  to  them,  as  did  also  the  real  estate  of  Sylvia  when 
she  died  in  1876.  At  that  date  they  were  her  sole  legitimate 
children.  The  inheritance  then  vested  in  them  could  not  be 
divested  by  the  subsequent  Act  of  1S79  (now  The  Code,  §  1281, 
Rule  13).  The  contention  of  the  plaintiffs,  that  the  Act  of 
1879  was  retroactive  and  entitled  them  to  share  in  their 
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mother's  estate,  was  properly  overruled.  The  act  could  be 
prospective  and  **  operative  in  the  future  only."  Woodard  v. 
Blue,  103  N.  C,  109. 


defendants'  appeal. 


Alonzo  Hoggard,  Jr.,  having  died  intestate  and  without 
lineal  descendants,  the  real  estate  inherited  bv  him  from  his 
father  descended  to  his  brother,  Samuel  S.  Hoggard,  who  was 
his  next  collateral  relation  capable  of  inheriting,  of  the 
blood  his  father.  The  Code,  §  1281,  Rule  4;  Bell  v.  Dozier,  1 
Dev.,  333 ;  McMichal  v.  Moore,  3  Jones'  Eq.,  471.  As  to  the  real 
estate  descended  to  said  Alonzo  Hoggard,  Jr.,  from  his  mother, 
if  his  death  occurred  j)rior  to  the  Act  of  1879  {The  Code, 
§1281,  Rule  13),  the  plaintiffs  were  then  still  illegitimate, 
and  being  incapable  of  inheriting  collaterally  {The  Code, 
§1281,  Rule  9),  the  estate  passed  solely  to  the  defendant 
Samuel  S.  Hoggard.  The  burden  was  on  the  plaintiffs  to 
show  that  the  death  of  Alonzo  Hoggard,  Jr.,  took  place  sub- 
sequent to  the  Act  of  1879.  The  complaint  alleges  his  death 
in  1882.  This  is  denied  in  the  answer.  The  "facts  agreed" 
are  silent  on  this  point,  except  what  may  be  inferred  from 
the  statement  that  the  defendant  Samuel  S.  Hoggard,  when 
the  case  agreed  was  signed  (in  1890)  had  been  in  possession  of 
all  the  real  estate  left  by  Alonzo  Hoggard,  Jr.,  for  ten  years. 
Conceding,  however,  for  the  argument,  that  Alonzo  Hoggard, 
Jr.,  died  since  the  Act  of  1879,  it  does  not  support  the  plain- 
tiffs' contention.  That  act  {The  Corfe,  §1281,  Rule  13)  pro- 
vides: "  The  children  of  colored  parents,  born  any  time  prior 
to  January  1,  1868,  of  persons  living  together  as  man  and 
wife,  are  hereby  declared  legitimate  children  of  such  parents, 
or  either  one  of  them,  with  all  the  rights  of  heirs  at  law  and 
next  of  kin  ivith  respect  to  the  eMate  or  estates  of  any  such 
parents  or  either  one  of  them.^^  The  right  of  inheriting  thus 
conferred  "does  not  extend  beyond  parents  and  children  and 
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the  estates  of  such  parents"  {Tucker  v.  Bellamy,  98  N.  C,  33), 

and  the  parents*  inheritance  cast  upon  the  defendant  and  his 

brother  could  not  be  divested  by  the  subsequent  act.    Upon 

the  facts  agreed,  the  plaintiffs  and  the  defendant  Margaret 

Sanderlin,  were  entitled  to  share  in  no  part  of  the  estate  of 

their  mother  Sylvia,   nor   in   the   estate  of  Alonzo  Hog- 

gard,  Jr. 

Error. 


WILLIAM  C.  ROUSE  et  al.  v.  JOHN  C.  BOWERS  and  B.  J.  AREN- 

DELL. 

Assign  tm  nt — Fra  ud — Notia —  Trustrvs   au d    Assignees — Judg- 

ntcnt. 

1.  To  avoid  an  assignment  for  fraud,  it  is  not  necessary  that  tbe  assignee 

should  have  participated  in,  or  had  knowledge  of,  the  fraudulent 
purposes  of  the  assignors. 

2.  Assignees  and  trustees,  acting  in  good  faith  under  a  conveyance 

afterwards  declared  fraudulent  and  void  by  judicial  decree,  will 
be  protected  from  liability;  it  is  erroneous  to  enter  personal  judg- 
ment against  them  upon  a  verdict  establishing  the  fraudulent 
intent  of  their  vendors. 

Civil  action,  tried  before  Womack,  J.,  at  June  Term,  1890, 
of  Durham  Superior  Court. 
The  defendants  tendered  the  following  issues : 

1.  Was  the  deed  of  assignment  mentioned  in  the  com- 
plaint made  with  intent  to  hinder,  delay  and  defraud  tbe 
creditors  of  Bowers  &  Arendell? 

2.  Did  the  defendant  B.  W.  Matthews  have  knowledge  at 
the  time  of  anv  such  intent? 

3.  What  was  the  value  of  the  property  assigned  ? 

His  Honor  submitted  the  tliird  issue  as  tendered  by  the 
defendants,  and  declined  to  submit  the  first  and  second  issues 
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so  tendered,  and  the  defendants  excepted  to  the  refusal  to 
submit  the  issue  tendered  by  them,  and  also  to  the  issue 
submitted  by  the  Court,  which  was: 

"Was  the  deed  of  assignment  of  Bowers  &  Arendell,  men- 
tioned in  the  complaint,  made  with  the  intention  to  hinder, 
delav  or  defraud  the  creditors  of  Bowers  &  Arendell  ?" 

His  Honor  charged  the  jury  that  if  they  should  find  that 
the  deed  was  made  with  a  fraudulent  intent,  it  being  a  vol- 
untary conveyance  for  the  alleged  benefit  of  creditors,  it  was 
immaterial  whether  the  defendant  Matthews  knew  of  or  par- 
ticipated in  the  fraudulent  intent ;  to  which  charge  the  defend- 
ants excepted. 

There  was  a  verdict  for  the  plaintiff,  and  the  plaintiflFs 
tendered  the  judgment  set. out  in  the  record,  to  which  the 
defendant  Matthews  objected  because  the  word  "trustee"  was 
omitted  after  the  name  of  B.  W.  Matthews  in  the  judgment, 
and  that  the  judgment  should  be  against  him  as  trustee, 
and  not  against  him  personally.  The  judgment  was  signed 
by  the  Court,  and  the  defendants  excepted. 

From  judgment  rendered  the  defendants  appealed. 

MeJisrn.  J.  S.  ManuiiHf  and  W.  IT.  Fidlcr,  for  plaintiffs. 
* Mfft^rs.  J.  W.  Graham  and  June  Parkn\  for  defendants. 

Shepherd,  J.:  The  disjunctive  form  of  the  first  issue  may 
be  open  to  criticism,  but,  as  the  charge  of  his  Honor  made 
the  presence  of  a  fraudulent  intent  a  prerequisite  to  an 
affirmative  finding,  we  cannot  see  how  the  defendants 
were  prejudiced.  The  exceptions  in  this  respect  must,  there- 
fore, be  overruled.  Neither  do  we  find  any  error  in  the 
refusal  of  the  Court  to  submit  the  second  issue  tendered  bv 
the  defendants,  as  it  is  immaterial,  in  a  case  like  this,  whether 
the  assignee  knew  of  or  participated  in  the  fraudulent  intent 
of  the  assignors.  This  is  well  established  by  the  case  of 
Woodruff  V.  BowleSy  104  N.  C,  198,  in  which  the  subject  is 
elaborately  considered  in  the  opinion  of  Mr.  Justice  Avery. 
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The  same  authority  also  sustains  the  charge  of  the  Court 
upon  the  question  of  intent.  We  have  very  carefully  con- 
sidered the  other  exceptions  taken  during  the  cours-^  of  the 
trial,  and  as  they  involve  but  the  plain  application  of  well 
established  principles,  it  will  be  sufficient  to  siiy  that  we  are 
of  the  opinion  tliat  they  are  without  merit  and  hhould  be 
overruled.  We  think,  however,  that  there  was  error  in  the 
judgment  as  to  the  defendant  Matthews.  This  defendant 
occupied  the  position  of  trustee,  and  there  is  no  finding  that 
he  knew  of  the  fraudulent  purpose  of  his  assignor.  Indeed, 
the  issue  presented  by  him,  involving  this  very  question,  was 
rejected  at  the  instance  of  the  plaintiffs.  All  that  appears  is 
the  value  of  the  property  and  the  admission  of  said  defend- 
ant that  he  took  it  in  charge  under  the  terms  of  the  trust. 
We  do  not  understand  how  a  j)ersonal  judgment  could  have 
been  rendered  upon  these  facts  alone.     For  aught  that  we 

a 

know,  the  stock  of  goods  may  have  been  honestly  sold  under 
the  terms  of  the  trust  for  less  than  its  value  at  the  time  of 
the  assignment,  and  the  assignee  may  have  exhausted  the 
proceeds  in  the  payment  of  the  debts  and  charges  as  directed 
in  the  deed  of  assignment.  Now,  if  all  this  was  done  before 
the  commencement  of  this  action,  or  before  notice  of  the 
fraud,  the  assignee  would  have  been  protected;  yet,  a  per- 
sonal judgment  for  the  whole  amount  due  the  plaintiffs  was 
rendered  without  any  inquiry  in  respect  to  these  important 
particulars.  The  views  which  we  have  indicated  are  sup- 
ported by  Burwell  in  his  Work  on  Assignments,  461.  He 
says:  "It  is  a  further  and  important  rule  under  this  head 
that  assignees  and  trustees,  acting  in  good  faith  under  an 
assignment  or  other  instrument  which  is  afterwards  declared 
void  by  judicial  decree,  will  be  protected  from  liability,  and 
their  acts  under  such  instrument  will  be  ratified  and  con- 
firmed. Thus,  in  New  York  it  has  been  repeatedly  held  that 
assignees  acting  under  a  fraudulent  assignment  will  not  be 
held  accountable  for  proceeds  of  the  assigned  property  which 
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they  have  actually  paid  over  to  bona  Ji(k  creditors  of  tlie 
assignor,  in  pursuance  of  the  assignment,  before  any  other 
creditors  have  obtained  a  lien."  For  the  above  reasons,  the 
judgment  should  be  set  aside  and  further  prgccedings  be 
had,  looking  to  an  adjustment  of  the  rights  of  the  parties. 

Judgment  modified. 


W.  P.  COLE  V.  JOHN  LAWS. 
Register  of  Deeds — Ma rriage — Pcualti/ — Drpvi]}. 

A  Register  of  Deeds  cannot  delegate  to  another  the  ilutv  of  niMking  «he 
required  reasonable  inquiry  into  ihc  legal  competency  to  many, 
of  persons  applying  for  a  license. 

Civil  action,  tried  at  March  Term,  1890,  of  Okange 
Superior  Court,  A)*n\iield,  J.,  presiding,  to  recover  the  penalty 
for  imprudently  issuing  a  marriage  license. 

Onlv  so  much  of  the  testimony  as  relates  to  the  point 
decided  is  reported.     See  same  case  in  104  N.  C,  051. 

The  plaintiff  introduced  the  marriage  license,  which  was 
in  the  usual  form,  and  testified:  "Mollie  Cole  is  my  daugh- 
ter. She  lacked  ten  days  of  being  fifteen  years  old  when  she 
was  married.  I  never  consented  to  the  marriage  in  writing, 
or  otherwise.     She  has  alwavs  lived  with  me." 

Plaintiff  rested,  and  defendant  testified:  "I  am  Register 
of  Deeds,  and  have  been  fortv  or  forty-five  vears.  Merritt 
Cheek  was  my  deputy  at  Chapel  Hill,  twelve  mih s  from 
Hillsboro.  Cheek  was  a  special  deputy  to  issue  marriage 
license  and  for  no  other  purpose.  He  was  a  Justice  of  the 
Peace.  When  I  appointed  him,  and  several  times  after- 
wards, I  gave  him  particular  instructions,  and  called  his 
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attention  to  the  law  and  instructed  him  to  issue  no  license 
without  complying  with  the  law  as  to  inquiry.  I  signed  the 
license  in  blank  and  gave  it  to  him  with  a  number  of  others 
signed  in  blank.  It  is  filled  up  in  his  handwriting  and  it  is 
his  name  and  handwriting  signed  to  the  certificate  of  mar- 
riage. My  instructions  were  as  to  all  licenses,  and  not  as  to 
this  one  specially.  I  was  not  present  when  this  one  was 
filled  up,  and  did  not  know  of  it  until  after  the  marriage. 
Cheek  performed  no  other  duties  than  to  issue  licenses." 

From  the  judgment  rendered  on  a  verdict  for  the  plaintiff 
the  defendant  appealed. 

Mr.  John  Mmnnnf/,  for  plaintiff. 

Mes.'^rs.  John  W.  Grahatn  and  .1.  W.  Graham,  for  defendant. 

Shepherd,  J.:  The  defendant  is  the  Register  of  Deeds  of 
Orange  County,  and  as  such  is  charged  with  the  very  impor- 
tant duty  of  issuing  marriage  licenses.  It  is  to  be  assumed 
that  he  was  elected  to  the  said  office  in  view  of  his  intelli- 
gence, discretion  and  general  fitness  for  the  position,  and  as 
to  the  discharge  of  the  particular  duty  in  question,  the  pub- 
lic have  a  right  to  require  of  him  the  active  exercise  of  these 
qualities.  The  law  provides  that  he  shall  make  reasonable 
inquiry  as  to  the  age  of  pe^'sons  desiring  a  license  to  marry, 
and  that  if,  without  such  reasonable  inquiry,  he  issues  such 
license  without  the  consent  of  the  father,  etc.,  where  either 
of  the  persons  is  under  the  age  of  eighteen,  he  shall  **  forfeit 
and  pay  two  hundred  dollars  to  any  person  who  shall  sue 
for  the  same."  The  Code,  §  181G.  Did  the  defendant  make 
such  reasonable  inquiry  in  the  present  case?  According  to 
his  own  testimony  he  made  no  inquiry  whatever,  and  the 
license  was  issued  by  another  person  who,  as  "special  deputy 
to  is^ue  marriage  licenses"  and  who  resided  twelve  miles 
from  the  county  seat,  was  authorized  to  fill  up  blank  licenses 
signed  by  the  defendant  and  issue  the  same.     Surely  this  is 
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not  a  performance  of  the  duty  which  the  law  imposes  upon 
him,  and  we  are  clearly  of  the  opinion  that  upon  these  facts, 
he  has  incurred  the  penalty  sued  for.  This  being  our  view 
of  the  law,  the  exception  addressed  to  the  ruling  of  his 
Honor  on  the  question  as  to  whether  the  "special  deputy" 
made  reasonable  inquiry,  become  immaterial,  and  if  there 
was  error  it  would  be  harmless,  and  therefore,  not  a  ground 
for  a  new  trial. 

Affirmed. 


JOHN  H.  BOON  V.  J.  S.  MURPHY. 

Trial — Judge's  Charge — Exceptions — Negligence — Phgsicians — 

Ma/ practice. 

i.  The  Judge  is  not  bound  to  reca pit  > late  all  the  evidence  in  his  charge 
to  the  jury;  it  is  sufficient  for  him  to  direct  the  attention  of  the 
jury  to  the  principal  questions  they  have  to  try,  and  explain  the 
law  applicable  thereto. 

2.  If  a  pattT  desires  the  entire  testimony,  or  any  specific  part  thereof, 

recapitulated  to  the  jury,  he  should  make  the  request  in  apt  time 
and  before  verdict. 

3.  An  appellant  may  assign  error  for  misdirection  to  the  jury,  for  the 

first  time,  in  the  preparation  of  his  case  on  appeal. 

4.  In  an  action  againBt  a  physician  for  malpractice,  the  Court  charged 

the  jury  that  **  ordinary  skiir'  was  the  skill  which  a  surgeon 
would,  under  the  circumstances  of  the  case,  reasonably  use  in 
treating  the  case.,  and  left  the  facts  to  ihe  jury:  Held,  that  the 
failure  to  give  more  explicit  instructions,  in  the  absence  of  a 
prayer  to  that  effect,  was  not  such  error  as  would  warrant  a  new 
trial. 

Action  for  damages  for  alleged  malpractice  of  defendant 
(a  physician),  tried  before  MacRae,  /.,  at  September  Term, 
1890,  of  Alamance  Superior  Court. 
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There  was  no  exception  to  the  testimony,  and  no  request 
for  specific  instructions.  The  presiding  Judge  did  not  repeat 
the  testimony,  nor  did  lie  recapitulate  it  further  thnn  will 
appear  by  the  charge,  nor  was  there  any  request  that  the 
Judge  should  recapitulate  the  evidence,  either  before  the 
charge  was  read  to  the  jury  or  afterwards.  The  Court 
charged  as  follows: 

"  This  action  is  brought  for  the  purpose  of  recovering 
damages  for  the  alleged  negligence  or  unskillful  treatment 
of  the  plnintiff  by  defendant.  It  is  admitted,  or  proven, 
that  the  defendant  is  a  physician  and  surgeon;  that  he  was 
called  to  attend  the  plaintiff;  that  he  did  attend  him  for 
some  time;  that  another  physician  was  called  in,  and  then 
otherl^,  and  finally  they  amputated  his  leg.  His  contention 
is  that  the  necessity  for  this  amputation  arose  by  reason  of 
improper  and  unskillful  treatment  of  him  by  the  defendant, 
and  by  the  neglect  of  defendant  to  attend  his  patient  when 
it  was  necessary  for  him  to  do  so.  And  the  testimony  offered 
by  the  plaintiff'  is  for  the  purpose  of  satisfying  you  that  the 
defendant  did  not  use  ordinary  skill — the  skill  which  a  sur- 
geon would,  under  the  circumstances  of  the  case,  reasonably 
use  in  treating  thecnse — and  that  after  undertaking  the  plain- 
tiff''s  case  he  did  not  visit  him  as  often  as  he  ought  to  have 
done,  and  finally  that  he  abandoned  the  case,  and  the  result 
was  that  while  it  w^as  a  case  that  ought  to  have  been  cured 
by  reasonable  attention,  yet  by  reason  of  the  want  of  skill  in 
ascertaining  the  cause  of  the  plaintiff's  suffering,  in  the  first 
instance,  and  by  neglect  to  pay  that  attention  to  the  case 
which  it  required,  the  necessity  for  amptrtation  arose. 

On  the  other  hand,  the  testimony  offered  by  the  defendant 
is  for  the  purpose  of  satisfying  you  that  when  he  was  called 
in  he  made  careful  examination  of  the  parts  afflicted  and 
obtained  all  the  information  he  could  from  the  plaintiff  and 
his  wife;  that  he  applied  the  proper  remedies  to  the  parts, 
and  prescribed  the  proper  medicine  and  treatment;  that  he 
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did  all  that  appeared  to  be  reasonably  necessary  to  be  done, 
and  gave  all  proper  directions  for  the  nurse,  and  that, 
although  he  was  told  that  he  need  not  come  again  unless  he 
was  sent  for,  he  continued  his  visits  until  he  deemed  it 
unnecessary  to  give  further  personal  attention  to  the  patient; 
that  the  process  of  healing  was  going  on  favorably ;  that  the 
trouble  seemed  originally  to  arise  from  a  burn,  and  that  he 
was  so  informed,  and  that  the  affection  of  the  knee  arose 
from  necrosis,  caused  by  the  vicious  state  of  plaintiff's  con- 
stitution, and  not  from  any  accident  to  the  knee,  as  described 
by  the  plaintiff — something  which  neither  his  skill  nor  atten- 
tion could  have  seen  or  averted  while  he  was  attending  the 
case.  Now,  the  question  for  you  is,  whether  there  was  an 
accidental  fall  against  the  door  and  fracture  of  the  knee- 
pan,  whether  there  was  a  burn  by  long  exposure  to  the  heat 
of  the  stove  while  the  plaintiff  was  in  a  drunken  condition, 
or  whether  there  was  a  disease  of  the  bone,  or  death  of  the 
bone  arising  from  the  plaintiff's  habits  of  living,  or  whether 
all  or  either  of  these  causes  combined  to  affect  the  plaintiff. 
Did  the  defendant,  when  he  was  called  in  and  took  charge 
of  plaintiff's  case,  use  the  ordinary  skill  of  a  surgeon  and 
physician  in  managing  the  case, or  did  he  fail  to  use  reason- 
able care  in  the  discharge  of  his  duty,  or  did  he  neglect  to 
visit  the  plaintiff  as  often  or  as  long  as  he  reasonably  ought 
to  have  done,  and  was  it  by  reason  of  such  failure  to  use 
ordinary  skill  and  neglect  to  attend  to  the  case,  or  from 
other  cause,  that  the  necessity  for  the  amputation,  if  there 
was  a  necessity,  arose?  The  burden  of  proof  is  upon  the 
plaintiff.  He  must  satisfy  you,  by  a  preponderance  of  evi- 
dence, of  the  truth  of  his  charge.  If  he  has  done  so,  you 
should  respond  in  the  affirihative ;  if  not,  in  the  negative. 
If  you  have  found  that  the  plaintiff  was  not  injured  by  the 
unskillful  treatment  or  negligence  of  defendant,  or  if  you 
have  not  been  satisfied  of  the  fact,  your  response  shall  be 
No,  and  you  need  not  trouble  yourself  about  the  second 
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issue.  But  if  3- ou  respond  to  the  first  issue  Yes — if  you  find 
that  the  plaintiff^  was  injured  by  the  unskillful  treatment  or 
negligence  of  defendant,  you  will  proceed  to  ascertain  and 
say  what  is  the  amount  of  his  damages.  You  may  consider 
his  physical  suffering,  his  mental  anguish,  if  there  were  such 
suffering  and  anguish;  his  actual  expense,  his  present 
inability  to  provide  for  himself  and  his  family,  as  compared 
with  his  ability  before  his  leg  was  amputated  to  make  these 
provisions;  and  you  will  put  these  things  together  and  esti- 
mate the  damage — reasonable  compensation  for  these  things, 
not  exemplary  damages,  or  smart  money. 

Verdict  for  plaintiff. 

Defendant  excepted,  after  verdict,  to  the  charge  of  his 
Honor  and  assigned  for  error — 

1.  For  that  his  Honor  did  not,  in  charging  the  jury,  state 
in  a  plain  and  correct  manner,  or  at  all,  the  evidence  given 
in  the  case  and  declare  and  explain  the  law  arising  thereon. 

2.  For  that  his  Honor  failed  to  charge  the  jury  as  to  what 
constitutes  ordinary  skill  and  ordinary  care  and  diligence 
on  the  part  of  a  physician  and  surgeon,  and  to  state  in  an 
orderly  manner  the  contention  and  evidence  of  the  plain- 
tiff, and  the  law  arising  upon  the  same  with  respect  thereto, 
and  to  state  in  an  orderly  manner  the  contention  and  evi- 
dence of  the  defendant,  and  the  law  arising  upon  the  same 
in  respect  thereto. 

Judgment  for  plaintiff.     Appeal  by  defendant. 

Mr,  John  W.  Grahnm,  for  plaintiff. 
Mr,  J.  A.  Long,  for  defendant. 

Clark,  J. — after  stating  the  case:  As  to  the  exception  that 
the  Judge  did  not  repeat  the  testimony  nor  recapitulate  it 
beyond  the  summary  of  it  which  appeal's  in  the  charge,  the 
precedents  are  ample  that  this  is  not  error,  unless  the  appel- 
lant had  requested   the  recital  in  full  of  the  testimony  or  of 
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such  parts  as  he  deemed  material,  and  which  had  been 
omitted  by  the  Court.  The  law  is  so  stated  by  Taylor,  C.  J., 
in  State  v.  Morns,  3  Hawks.,  388,  and  approved  by  Hender- 
son, C.  J.,  and  RuFFiN,  J.,  in  State  v.  Lipsey,  14  N.  C,  (3 
Dev.)  486,  where  it  is  again  held  "  the  Judge  is  not  bound  to 
charge  on  all  the  facts,  that  being  a  matter  left  to  his  discre- 
tion." In  State  v.  Haney,  19  N.  C,  (2  Dev.  &  Bat.)  390.  it  is 
held  by  Gaston,  J.,  citing  State  v  Lipsey,  that  the  "Judge  is 
not  bound  to  recapitulate  all  the  evidence  to  the  jury;  it  is 
sufficient  for  him  to  direct  their  attention  to  the  princif)al 
questions  which  they  have  to  investigate  and  to  explain  the 
law  applicable  to  the  case,  and  this  particularly  when  he  is 
not  called  upon  by  counsel  to  give  a  more  full  charge."  The 
construction  placed  by  these  eminent  Judges  upon  the  act 
of  1796  (now  Th/*  Code,  §413)  has  been  recognized  and  fol- 
lowed by  numerous  cases.  The  jury  being  the  judges  of 
the  facts,  the  object  of  the  recapitulation  is  to  so  place  the 
facts  before  the  jury  that  the  Judge  can  "declare  and 
explain  the  law  arising  thereon,"  which  is  his  province. 
When  the  facts  are  simple,  or  the  Judge  "directs  the  atten- 
tion of  the  jury  to  the  principal  questions,  they  have  to 
investigate,"  as  here,  by  stating  the  respective  contentions  of 
the  parties,  the  failure  to  recapitulate  the  evidence  is  not 
error.  If  either  party  wishes  fuller  instructions,  he  should 
ask  for  them,  and  if  anv  material  evidence  is  omitted  he 
should  call  it  to  the  attention  of  the  Court.  To  permit  a 
party  to  ask  for  a  new  triai  because  of  an  omission  of  the 
Judge  to  recite  all  the  details  of  prolix  testimony,  or  for  an 
omission  to  charge  in  every  possible  aspect  of  the  case, 
would  tend  not  so  much  to  make  a  trial  a  full  and  fair  deter- 
mination of  the  controversy  as  a  contest  of  ingenuity  between 
counsel.  The  proper  course  is  for  counsel  to  ask,  befi>re  the 
charge,  for  instructions  on  the  points  of  law  he  deems  mate- 
rial, and  to  direct  the  attention  of  the  Judge,  after  hearing 
the  charge,  to  any  omission  of  important  evidence  which  he 
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may  have  made.  The  appellant  should  present  his  views 
on  these  matters  in  apt  and  proper  time  and  not  '* speculate 
upon  the  verdict."  If  he  is  silent  when  he  should  steak, he 
ought  not  to  be  heard  when  he  should  be  silent.  It  is  too 
late  certainly  after  verdict  to  raise  the  objection  that  the 
Judge  did  not  charge  upon  a  |)articular  aspect  of  the  case. 
Morgan  v.  Lewis,  95  N.  C ,  -296;  King  v.  Blackwdl,  i»6  N.  C.^ 
322;  WiUcy  v.  Railroad,  96  N.  C,  408,  and  cases  there  cited; 
or  omitted  to  recapitulate  any  part  of  the  evidence,  Stofev. 
Grady y  83  N.  C ,  643,  and  cases  cited ;  State  v.  Reynolds,  87 
N.  C ,  544.  Nor  do  we  think  the  Judge  failed  to  delare  and 
explain  the  law  applicable  to  the  evidence.  If  it  was  not 
as  full  as  the  appellant  desired,  it  was  his  own  fault  that  he 
did  not,  in  apt  time,  ask  for  special  instructions.  State  v 
Bailey,  100  N  C,  528,  and  cases  there  cited. 

The  second  exception  embraces  the  two  different  grounds, 
first,  because  the  Court  did  not  charge  the  jury  **  as  to 
what  constitutes  ordinary  skill  and  ordinary  care  and  dili- 
gence on  the  part  of  a  physician  and  surgeon."  The  case  of 
Woodward  v.  Hancock,  7  Jones,  384,  relied  on  by  the  appel- 
lant, is  not  in  point,  because,  in  the  present  case,  the  Judge 
did  not,  as  in  that  case,  leave  it  to  the  jury  to  determine 
what  was  "  ordinarv  skill,"  but  told  them  it  was  "  the  skill 
which  a  surgeon  would,  under  the  circumstances  of  the  case, 
reasonably  use  in  treating  the  case,"  and  left  the  fact*  only 
as  to  what  was  done  by  the  physician  to  the  jury. 

Besides,  the  authorities  already  cited  are  to  the  effect  that, 
if  fuller  instruction  on  this  point  could  have  been  given  and 
would  have  been  beneficial  to  tlie  appellant,  it  was  his  duty 
to  have  presented  his  views  in  the  form  of  a  prayer  for 
instructions,  embodying  the  rule  of  law  which  he  deemed 
applicable.  Failing  to  do  so,  he  cannot  be  heard  to  com- 
plain after  verdict.     Morgan  v.  Smith,  77  N.  C,  38. 

A  misinstruction  or  misdirection  in  the  charge,  however, 
can  be  specified  and  excepted  to  for  the  first  time  by  appel- 
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lant  when  stating  his  case  on  appeal.     Tlif  v.  Co^/r,  §  412  (3); 
LoMv  V.  Eillf^f,  107  N.  C,  718. 

The  latter  part  of  this  exception,  that  the  Court  ''did  not 
state  in  an  orderly  manner  the  contention  and  evidence  of 
the  defendant  and  tl)e  law  arising  thereon,"  we  think  is  with- 
out merit  We  find  nothing  in  the  charge  of  which  the 
appellant  can  comphiin.  We  learn  from  the  argument  that 
thi.s  exception  was  baj?ed  upon  wliat  was  said  in  Statr  v.  Boyle, 
104  X.  C,  8U().  But  in  that  case  there  was  a  specific  prayer 
for  instruction,  which  is  absent  here,  and  this  difference  has 
already  been  {xSinted  out  in  Statr  v.  Prltclicff^  lOG  N.  C,  0(57, 
and  t<tnte  v.  /i/v/^///,  107  N.  C,  <S22. 

Affirmed. 


WRIGHT  WHITMAN  and   WIFE  v.  SALLY   ANN  SHINGLETON. 
Dvvil — IMiirri/ — Evidence — Pinotmptlon, 

1.  The  face  that  a  deed  was  in  possession  of  the  grantee,  accompanied 

bv  pro<if  that  it  was  signed  bj  the  grantor,  is  evidence  from 
which  the  jury  may  presume  a  delivery. 

2.  The  presampii  n  of  delivery  arising  from  possession  of  the  deed  by 

th**  grantt'e  may  be  rebutted  by  proof  that  such  possession  was 
obtained  without  the  consent  or  contrary  to  the  intention  of  the 
grantor. 

Civil  ACTION,  tried  at  November  Term,  1890,  of  Duplin 
Superior  Court,  Brown,  J,,  presiding. 
The  opinion  contains  a  statement  of  the  material  facts. 

Mr.  H.  R.  Komegay,  for  plaintiff. 
Mr,  W.  R.  Allen,  for  defendant. 
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Shepherd,  J. :  His  Honor  instructed  the  jury  that  there 
was  no  evidence  from  wh'ch  they  could  infer  a  delivery  of 
the  deed  from  Gregory  Price  to  the  defendant,  and  this  is 
the  sole  question  presented  for  review. 

It  was  in  evidence  that,  some  time  after  the  death  of  the 
grantor,  the  defendant,  the  grantee,  was  in  possession  of  the 
deed,  and  left  it  with  the  witness  Smith  to  have  it  recorded. 
The  deed  was  lost  or  misplaced  by  the  said  witness,  but  its 
contents  were  proved.  It  was  in  the  usual  form,  and  con- 
veyed the  land  in  question  to  the  defendant  in  fee,  and  "  it 
was  specified  in  it,''  says  a  witness,  "  that  she  was  to  take  care 
of  him  (the  grantor)  the  remainder  of  his  life,  and  tlien  give 
him  a  Christian  burial."  It  was  also  in  evidence  that  these 
conditions  were  fully  performed  by  the  defendant.  The  deed 
was  witnessed  by  J.  F.  Maxwell  and  John  Maxwell,  the  last 
named  being  now  dead.  The  former  testified  simply  that 
he  witnessed  the  instrument,  and  there  was  no  testimonv  of 
.any  other  circumstances  attending  its  execution.  "  The 
delivery  of  a  deed  is  a  question  of  fact.  The  law  has  pre- 
scribed no  particular  form  in  which  it  shall  be  made.  When 
the  question  rests  upon  the  attendant  circumstances  and  the 
intention  of  the  parties,  the  fact  of  their  existence  and  their 
•effect  are  peculiarly  within  the  province  of  the  jury.  It  is 
•error,  then,  for  a  Judge  to  tell  the  jury  that  there  is  no  evi- 
dence of  a  delivery,  when  any  circumstances  are  proved  from 
which  it  may  be  inferred;  no  matter  how  slight  or  incon- 
clusive they  may  be,  the  party  relying  upon  them  has  a 
right  to  have  them  submitted  to  a  jury."  Floyd  v.  Taylor, 
12  Ired.,  47. 

The  deed  in  question  was  in  j)ossession  of  the  grantee,  and 
such  possession,  with  proof  of  the  signing  by  the  grantor,  is 
evidence  from  which  the  jury  may  presume  a  delivery. 
Springs  v.  Williams,  7  Ired.,  384;  Blmne  v.  Beiiman,  2  Ired., 
33S;  Devereux  v.  McMahon,  antr,  134.  The  law  is  laid 
down    in   Tiedman   on   Real    Property   (813),  as-  follows: 
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"If  the  deed  is  found  in  the  possession  of  the  grantee,  a 
delivery  and  acceptance  are  presumed.  But  like  other  legal 
presumptions,  it  is  liable  to  be  rebutted  by  proof  that  the 
possession  of  it  was  obtained  without  the  intcHtion  of  the 
grantor  to  make  a  delivery,  or  without  his  consent,  and  parol 
evidence  is  admissible  to  establish  this  fact."  This  is  sup- 
ported by  abundant  authority. 

In  Clayton  v.  Liverman,  4  D.  &  B.,  238,  cited  by  counsel, 
the  circumstances  attending  the  execution  were  fully  dis- 
closed, and  those  not  constituting  a  delivery,  or,  at  least, 
leaving  it  in  doubt,  it  was  held  that  the  presumption  raised 
by  the  mere  production  of  the  deed  by  the  grantee  after  the 
death  of  the  makers,  was  rebutted  because  it  appeared  that 
he  lived  with  the  makers,  was  their  manager  and  agent  until 
their  deaths,  and  then  took  possession  of  all  of  their  prop- 
ertv  and  effects. 

There  is  no  such  explanation  of  the  possession  in  this  case 
as  will  warrant  us  in  holding  that  the  presumption  is  rebut- 
ted, and  that  there  is  no  evidence  to  go  to  the  jury.  We 
have  only  the  fact  that  the  defendant  was  living  with  the 
grantor,  and  there  is  nothing  to  show  that  she  exercised  any 
control  over  his  business,  or  took  charge  of  any  of  his  effects 
after  his  death.  Doubtless  his  Honor  was  under  the  impres- 
sion that  there  should  have  been  distinct  and  affirmative 
evidence  of  delivery  at  the  time  of  the  signing  of  the  deed. 
The  subscribing  witness  was  silent  as  to  this,  but,  conceding 
that  the  deed  was  not  delivered  at  that  time,  it  could,  never- 
theless, have  been  delivered  subsequently  {Clayton  v.  Liver- 
mau,  supra),  and  without  the  presence  of  the  subscribing  wit- 
nesses.    Gasl'ill  V.  King,  12  Ired.,  211. 

The  fact  that  the  deed  was  in  poasession  of  the  grantor 
several  vears  afterwards  at  the  trial  before  the  Justice  of  the 
Peace,  is  not  inconsistent  with  a  previous  delivery.  He  may 
have  retained  it  in  his  possession  after  the  delivery  (Smith 
on  Contracts,  56,  Notes),  or  he  may  have  obtained  it  of  the 
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grantee  for  tlie  purposes  of  that  particular  occasion.  Indeed, 
the  fact  that  he  put  it  in  evidence  on  the  trial  of  himself  and 
the  grantee  for  fornication  and  adultery,  was  a  circumstance  to 
be  considered  in  favor  of  delivery,  as  his  apparent  object  was 
to  show  that  he  was  living  with  the  grantee  not  unlawfully, 
but  under  the  condition  of  the  deed,  to  the  effect  that  she 
was  to  support  him. 

Considering  the  whole  testimony,  we  think  there  was  evi- 
dence of  delivery,  and  that  it  should  have  been  passed  upon 

by  the  jury. 

Error 


STATE  ex  rel.  STAGEY  VAN  AMRINGE  v.  JOHN  D.  TAYLOR. 

Election —  Officer  dc  facto, 

1.  It  is  essential  to  the  validity  of  an  election  that  it  shall  be  held  under 

some  proper  authority,  and  conducted  substantially  in  the  manner 
prescribed  by  law. 

2.  To  constitute  an  officer  de  facto  it  is  requisite  that  there  besoire 

colorable  election  or  appointment  to  and  induction  into  the 
office. 

3.  One  who  usurps  an  office  may  act  for  such  a  length  of  time  or  under 

such  circumstances  as  to  raise  a  presumption  of  his  right  to  act, 
in  which  event  his  acts  are  ^alid  as  to  the  public  and  third 
persons. 

4.  Where  it  appeared  that  a  duly  appointed  registrar  of  voters  appointed 

a  clerk  to  assist  him,  but  who  fraudulently  g<jt  po-8esf>ion  of  the 
registration  books  and  refused  to  surrender  them,  and  proceeded 
in  defiance  of  the  demands  and  protest  of  the  registrar  to  appoint 
judges  of  election,  open  polls,  receive,  canvass  and  make  returns: 
Held,  that  the  clerk  was  a  mere  usurper,  and  the  election  was 
void. 

Civil  action,  tried  at  January  Term,  1890,  of  New  Han- 
over Superior  Court,  Mclver,  J,,  presiding.  • 
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The  relator  alleges  in  his  complaint  that  he  was  duly  elec- 
ted Clerk  of  the  Superior  Court  of  the  county  of  New  Han- 
over at  the  regular  election  held  in  that  county  in  November 
of  1890;  that,  neverthele&s,  the  county  canvassing  board  of 
that  county  falsely  and  wrongfully  ascertained  and  declared 
that  the  defendant,  who  was  his  competitor  at  the  said  elec- 
tion, was  duly  elected  to  gaid  office,  and  afterwards  he  was 
inducted  into  and  now  holds  and  exercises  and  receives  the 
fees  and  emoluments  thereof,  and  refuses  to  surrender  the 
same,  etc.;  that  the  said  board  so  Hscertained  by  refusing  to 
count  the  vote  cast  at  Cape  Fear  precinct  in  said  county, 
which,  if  the  same  had  been  counted,  as  it  ought  to  have 
been,  would  have  given  him  a  just  and  clear  majority  of 
the  whole  number  of  votes  cast  in  said  county,  etc.  He 
demands  judgment  that  he  was  so  duly  elected,  that  defend- 
ant was  not,  that  he  be  inducted  into  office,  etc. 

The  defendant  denies  that  plaintiff  was  so  elected  Clerk; 
alleges  that  he  was;  admits  that  if  the  vote  which  purported 
to  be  Ciist  at  the  said  Cape  Fear  precinct  had  been  lawful 
and  had  been  counted  by  the  said  canvassing  board,  then 
the  relator  would  have  been  elected;  but  he  alleges  that  the 
said  election  at  said  precinct  was  absolutely  void,  because  it 
was  not  held  by  a  registrar  and  judges  of  election  according 
to  law,  etc. 

On  the  trial  the  Court  submitted  to  the  jury  this  issue : 
"Was  the  plaintiff  relator,  S.  Van  Amringe,  duly  elected  to 
the  oflace  of  Clerk  of  the  Superior  Court  of  New  Hanover 
County  on  the  4th  day  of  November,  1890,  and  is  he  entitled 
to  be  inducted  into  said  office?" 

There  wns  a  verdict  and  judgment  for  the  defendant,  and 
the  relator  appealed  to  this  Court,  assigning  as  grounds  of 
error — 

2.  The  refusal  of  the  Court  to  submit  issues  offered  bvthe 
relator. 


^ 
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4.  ('barging  that  if  Thomas  obtained  the  registration 
books  fraudulently,  under  promise  to  return  them,  and 
assumed  to  act  as  registrar,  he  was  an  intruder  and  had  no 
authority,  and  could  perform  no  lawful  official  act,  and  in 
consequence  the  election  held  by  him  and  his  appointees 
was  void. 

5.  In  charging  that  if  they  found  that  Cowan  continued 
to  act  as  registrar  and  employed  Thomas,  a  clerk,  to  assist 
him,  and  that  Thomas  while  sustaining  this  relation  fraudu- 
lently obtained,  etc.,  as  set  out  in  above  section  No.  4. 

Mr.  D.  L.  Russcllj  for  plaintiff. 

Messrs.  George  liountree  and  M.  Bellamy,  for  defendant. 

Merrimon,  C.  J.:  The  ascertainment  of  the  popular  will 
or  desire  of  the  electors  under  the  mere  semblance  of  an 
election  unauthorized  by  law  is  wholly  without  legal  force 
or  effect,  because  such  election  has  no  legal  sanction.  In 
settled,  well-regulated  government,  the  voice  of  electors  must 
be  expressed  and  ascertained  in  an  orderly  way  prescribed 
by  law.  It  is  this  that  gives  order,  certainty,  integrity  of 
character,  dignity,  direction  and  authority  of  government  to 
the  expression  of  the  popular  will.  An  election  without  the 
sanction  of  the  law  expresses  simply  the  voice  of  disorder, 
confusion  and  revolution,  however  honestly  expressed.  Gov- 
ernment cannot  take  notice  of  such  voice  until  it  shall  in 
some  lawful  way  take  on  the  quality  and  character  of  lawful 
authority.  This  is  essential  to  the  integritv  and  authoritv 
of  government.  Hence,  if  a  person  assume  to  be  a  registrar 
of  elections  and  four  others  likewise  assume  to  be  judges  of 
election,  and  purport  and  undertake  to  hold  an  election  on 
election  day,  in  an  election  precinct,  and  take  and  count  the 
votes  cast  at  it  honestly,  such  action  and  proceeding  would 
be  no  election,  nor  would  it  be  accepted  and  treated  as  such 
by  authority.     An  essential  element  of  a  valid  election  is 
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that  it  shall  be  held  bv  lawful  authwritv,  substaiitiallv  as 
prescribed  by  law.  It  is  not  sufficient  that  it  be  simply  con- 
ducted honestly,  it  must  as  well  have  legal  sanction.  The 
statutoi-y  provisions  and  regulations  in  respect  to  public 
elections  in  this  State  must  be  obicrved  and  prevail,  certainly 
in  their  substance.  Otherwise,  the  election  will  be  void  and 
so  trea  ed.  Therefore,  the  contention  that  if  the  election  in 
question  was  simply  conducted  fairly  and  honestly  it  was 
valid,  is  unfounded. 

The  Court  instructed  the  jury  that  Thomas  was  registrar 
de  facto  if  they  believed  either  of  the  two  aspects  of  the  evi- 
dence, and  the  election  would  hence  be  valid.  As  to  this 
there  was  no  exception.  But  the  Court  said  further:  "If 
vou  find  from  the  evidence  that  Cowan  continued  to  act  as 
registrar  and  employed  Thomas  as  clerk  to  assist  him,  and 
that  Thomas,  whilst  sustaining  this  relation  to  Cowan,  fraud- 
ulently obt'Uned  possession  of  the  books  on  the  second  Satur- 
day preceding  the  election,  with  a  promise  to  return  them, 
and  assumed  to  act  as  registrar,  he  was  an  intruder  and  had 
no  authority  and  could  perform  no  lawful  official  act,  and 
in  consequence  the  election  held  by  him  and  his  appointees 
was  void,  and  vour  answer  to  the  issue  should  be  No  "  This 
is  made  the  principal  ground  of  assignment  of  error. 

The  instruction  thus  complained  of,  must  be  taken  in  con- 
nection with  the  whole  of  the  instructions  given,  and  in  view 
of  all  the  evidence  pertinent.  The  evidence  tended  to  prove 
that  one  Cowan  was  duly  appointed  to  be  rq/istrar ;  that  he 
accepted  the  office,  and  acted  as  and  claimed  to  be  such,  con- 
tinuously, until  the  day  of  the  election;  that  he  did  not 
resign,  or  profess  to  resign  ;  that  he  did  not  appoint,  or  under- 
take to  appoint,  Thomas  to  be  registrar ;  that  he  was  em- 
ployed and  treated  simply  as  his  clerk;  that  Thomas  fraudu- 
lently got  the  registration  books  from  the  registrar  under  the 
false  promise  to  return  the  same;  that  he  did  not  do  so,  but 
on  the  day  of  election   expressly  refused   to  surrender  the 
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registration  books,  and  then  assumed  to  be  registrar,  acte<i 
as  such,  and  undertook  and  purported  to  appoint  three 
judges  of  election,  who,  with  a  judge  regularly  appointed, 
co-operated  with  him  in  holding  the  election.  The  evidence 
fully  warranted  the  instruction,  if  it  was  correct  in  point  of 
law. 

It  is  difficult  to  define,  in  precise  terms,  what  constitutes 
an  officer  de  facto  in  all  cases.  Indeed,  what  may  constitute 
such  officer  in  one  case,  mav  uui  in  another.  A  varie'v  of 
facts  and  circumstances,  tending  to  show  authority  of  the 
person  claiming  and  exercising  it,  go  to  constitute  such  officer, 
and  upon  grounds  of  necessity  and  public  policy,  to  give 
his  acts  validity  as  to  the  public  and  persons  taking  benefit 
of  his  official  acts.  There  must  be  something,  some  consid- 
eration, evidence,  fact--,  circumstances  or  conditions  that 
reasonably  lead  those  persons  who,  in  the  course  of  the 
administration  and  the  discharge  of  the  duties  of  the  office 
must,  in  some  way,  have  relations  or  business  with  it,  to 
recognize  and  treat  the  person  claiming  to  be  officer  as  the 
lawful  incumbent.  But,  as  was  said  bv  Chief  Justice  Ruffin 
in  Burke  v.  Elliott,  4  Ired.,  3()1,  "The  mere  assumption  of  the 
office  by  performing  one,  or  even  several  acts  appropriate  to 
it,  without  any  rec  ^gjiition  of  the  person  as  officer  by  the 
af>pointing  power,  may  not  be  sufficient  to  constitute  him  an 
officer  dc  facto.  There  must  at  least  be  some  coloralfle  elec- 
tion and  induction  into  office  ah  orifjiiir,  and  so  long  nn  exer- 
cise of  the  office  and  acqvicsccncc  therein  of  the  public 
authorities  as  to  afford  to  the  individual  citizen  a  presump- 
tion strong  that  the  party  was  duly  appointed,  and,  there- 
fore, that  every  person  might  compel  him,  for  the  legal  fees, 
to  do  his  business,  and  for  the  same  reason  was  bound  to 
submit  to  his  authority  as  an  officer  of  the  country.'' 

What  was  thus  said  was  afterwards  approved  in  Gilliam  v. 
//crWiVA',  4  Ired.,  308 ;  Burto)i  y.  Patton,2  Jones,  1-J4;  Com- 
onisffioncrti  v.  Mc Daniel,  7  Jones,  107 ;  and  in  Xorfi(et  v.  Staton, 
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73  N.  C,  540,  in  wliich  case  Mr.  Justice  Reade  said:  "I 
searcelv  think  it  necessary  to  cite  authorities  to  sliow  the 
distinction  between  mere  usurpers  and  officers  dc  facta  and 
de  jure.  A  usurper  is  one  who  takes  possession  without 
authority.  His  acts  are  utterly  yoid,  unless  he  amiinvrs  to 
&ci  so  lonfj  a  time  or  under  such  vironm^ffdias  as  to  afford 
presumption  of  his  right  to  act.  And  then  his  acts  are  yalid 
as  to  the  public  and  third  persons.  But  he  has  no  defence 
in  a  direct  proceeding  against  himself.  A  de  facto  officer  is 
one  who  goes  in  under  cfflor  of  authority.^'  Kcchr  y.  .\V//'- 
IxTTij  Phil.,  505. 

In  a  late  case  {State  y.  Lewis,  107  N.  C,  007),  Justice  AyhRY 
cites  with  approval  State  y.  Carroll,  38  Conn.,  449,  in  which 
Chief  Justice  Butler  reviews  very  thoroughly  and  ably  the 
whole  subject  of  officers  de  facto,  and  reaches  substantially 
this  conclusion :  "  An  officer  de  facto  is  one  who»e  acts,  though 
not  those  of  an  officer,  the  law,  upon  principles  of  policy  and 
justice,  will  hold  valid,  so  far  as  they  involve  the  interests  of 
the  public  and  third  persons,  when  the  duties  of  the  office 
were  exercised:  first,  without  a  known  appointment  or 
election,  but  under  such  circumstances  of  reputation  or 
acquiescence  as  were  calculated  to  induce  people  without 
inquirv  to  submit  to  or  invoke  his  action,  suj)p()sing  him  to 
be  the  officer  he  assumed  to  be;  second,  under  color  of  a 
known  and  valid  appointment  or  election,  but  where  the 
officer  had  failed  to  conform  to  some  precedent,  recjuirement 
or  condition,  as  to  take  an  oath,  give  a  bond,  or  the  like; 
third,  under  color  of  a  known  election  or  appointment, 
void  because  the  officer  was  not  eligible,  or  because  there 
was  a  want  of  power  in  the  electing  or  appointing  body,  or 
by  reason  of  some  irregularity  or  defect  in  its  exercise,  such 
ineligibility,  want  of  power  or  defect  being  unknown  to  the 
public;  fourth,  under  -color  of  an  election  or  a|)pointment 
by  or  pursuant  to  a  public  unconstitutional  law,  before  the 
same  is  adjudged  to  be  such." 
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This  summary  points  out  to  a  very  large  extent,  if  nut 
altogether,  the  nature  and  extent  of  the  circumstances,  con- 
ditions, the  character  of  the  evidence  and  the  recognition  by 
the  public  essential  in  varying  pertinent  cases  to  constitute 
an  officer  de  facto.  A  mere  intruder  or  usurper  is  not  ordi- 
narily, but  may  become,  an  officer  de  facto  in  some  cases. 
This  can  happen  only  by  the  continued  exercise  of  the  office 
by  him  and  the  acquiescence  therein  by  the  public  authori- 
ties and  the  public  for  such  length  of  time  as  to  atford  to 
citizens  generally  a  strong  presumption  that  he  had  been 
duly  appointed.  But  when  without  color  of  authority  be 
simply  assumes  to  acr,  to  exercise  authority  as  an  officer,  and 
the  public  know  the  fact,  or  reasonably  ought  to  know  that 
he  is  a  usurper,  his  acts  are  absolutely  void  for  all  purposes. 
The  mere  fact  that,  apart  from  his  usurpation,  his  supposed 
official  acts  were  fair  and  honest  could  not  impart  to  thera 
validity  and  efficiency.  Burke  v.  Elliott,  supra;  Norfleei  y. 
Staton,  supra;  State  v.  Carroll,  supra;  McCreery  on  Elections^ 
217;  Paine  on  Elections.  §§  380,  381. 

The  citizen  is  justly  chargeable  with  laches,  does  that  which 
is  in  his  own  wrong  and  wrong  to  the  public,  when  he 
recognizes,  tolerates,  encourages  and  sustains  a  mere  usur- 
per, one  whom  he  knows  or  ought,  under  the  circumstances, 
to  know  to  be  such.  In  such  case,  neither  justice,  necessity, 
nor  public  policy  requires  that  the  acts  of  the  usurper  shall 
be  upheld. as  valid  for  any  purpose.  Indeed,  these  things, 
the  spirit  and  purpose  of  government  strongly  suggest  the 
contrarv. 

When,  therefore,  Thomas  obtained  from  the  registrar 
(Cowan)  the  registration  books,  fraudulently,  under  promise 
to  return  tlie  same  and  assumed  to  act  as  registrar,  he  was 
simply  an  intruder,  and  had  no  authority  and  could  perform 
no  lawful  olricial  act  as  such,  and  the  election  which  he  and 
the  supposed  judges,  his  appointees,  co-operating  with  him, 
held,  was  void.     The  instruction  of  the  Court  to  the  jury 
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excepted  to  was  pertinent,  and  had  reference  to  the  evidence 
going  to  prove  that  Thomas  so  fraudulently  obtained  the 
registration  books  and  assumed  to  act  as  registrar,  and  the 
jury  must  have  found  that  he  did.  The  jury  found  that  he 
was  not  registrar  de  facto  by  reason  of  color  of  appointment. 
They  found  also  that  he  was  a  fraudulent  intruder,  but  they 
did  not  find — nor  was  there  evidence  to  warrant  such  find- 
ing—that he  was  an  intruder  under  such  circumstances  and 
conditions  as  to  constitute  him  registrar  de  facto.  The  evi- 
dence went  to  show  that  he  had  been  the  clerk  of  the  regis- 
trar; that  he  did  not  claim  to  be  or  act  as  registrar  until  the 
day  of  election;  that  he  had  no  such  reputation;  that  the 
electors  had  not  so  recognized  him ;  that  no  public  authority 
had  so  recognized  him  at  any  time,  and  that,  on  the  morn- 
ing of  the  day  of  the  election,  in  the  presence  of  electors, 
the  lawful  registrar  had  publicly  demanded  that  he  surren- 
der to  him  the  registration  books,  to  the  end  that  he  and  the 
lawfully  appointed  judges  of  election  might  hold  the  election 
according  to  law,  and  he  refused  to  do  so.  The  evidence 
went  to  prove,  and  the  jury  found,  that  Thomas  was  a  naked 
intruder,  with  uo  attending  circumstances  and  conditions 
that  rendered  him  registrar  dc  facto.  The  electors  had  notice 
that  Cowan  was  the  lawful  registrar;  that  he  had  been  duly 
appointed ;  that  he  acted  as  such.  There  was  no  notice  that 
he  had  resigned  his  office,  nor  had  he  done  so.  On  the  con- 
trary, on  the  morning  of  the  election  he  claimed  his  right 
and  authority  to  hold  the  election.  This  was  notice — impor- 
tant notice — that  Thomas  was  an  intruder,  and  the  election 
was  not  such  in  contemplation  of  law.  The  electors  ought 
not  to  have  recognized  the  intruder.  They  did  so  in  their 
own  wrong.  They  ought  to  have  demanded  and  required 
that  the  registrar  and  the  lawful  judges  of  election  hold  the 
election  according  to  law.  It  was  their  duty  to  themselves 
and  to  the  public  to  have  done  so,  and,  failing  in  this  for 
any  cause,  they  ought  not  to  have  gone  through  an  empty 
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form  that  had  no  legal  effect.     They  lost  their  votes  and 
their  voice,  in  part,  through  their  own  laches. 

The  issue  of  fact  submitted  to  the  jurj'  was  broad  and 
comprehensive.  It  embraced  the  whole  of  the  matter  at 
issue.  The  relator  could  readily,  as  he  did,  put  in  all  perti- 
nent evidence  and  avail  himself  of  it  before  the  jury.  He 
was  not  necessarily  prejudiced  by  it,  nor  can  we  see,  nor  does 
it  at  all  api)ear,  that  he  was.  The  other  exceptions  are  with- 
out merit.  Judgment  affirmed. 


JOHN  9.  BROWN  v.  JOHN  J.  RAINOR. 

Habeas  Coiyus — Abatement — Costii. 

In  a  habeas  corpus  proceeding  brought  to  secure  the  custody  of  infant 
children,  the  respondent  (in  whose  favor  judgment  had  been 
rendered  below)  died  pending  appeal:  Held.  (1)  the  prot^eelin^ 
abated,  ard  could  not  be  revived  against  the  personal  represent- 
ative ;  (2)  n-*ither  was  entitled  to  judgment  for  costs. 

Petition  for  writ  of  habeas  corpus,  heard  before  Graves,  </., 
at  Spring  Tt- rm  of  Onslow  Superior  Court. 

Mr.  H.  li,  Korncr/aj/,  for  petitioner. 
Mr.  W.  It.  AUoiy  for  respondent. 


Mekrimon,  C.  J.:  This  is  a  summary  proceeding,  whereby 
the  petitioner  seeks,  by  writ  of  habeas  carpus,  to  obtain  pos- 
session of  certain  of  his  infant  children  in  the  possession  of 
and  detained  by  (as  is  alleged)  the  respondent,  who  was 
their  grandfather.  The  Judge  at  chambers  gave  judgment 
in  favor  of  the  resi)ondent,  and  thereupon  the  petitioner 
appealed  to  this  Court,  as  he  might  do.     The  Code,  §1662; 
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Mn^roie  v.  Kornaiay,  7  Jones,  71.  Pending  the  appeal  the 
respondent  died,  and  this  appears  by  suggestion  and  upon 
affidavits  filed. 

The  petitioner  asks  that  the  administrator  or  executor  of 
the  respondent  be  made  a  party,  and  insists  that,  at  all  events, 
he  is  not  chargeable  with  costs. 

The  proceeding  is  summary  in  its  character,  and  in  the 
nature  of  the  matter  has  served  its  special  purpose  as  far  as 
practicable.  The  respondent  having  died  is  beyond  the 
jurisdiction  of  the  Court  for  anj'  purpose.  Xor  can  it  be 
sustained  against  his  executor  or  administrator.  There  is  no 
statute  that  so  provides.  They,  as  such,  are  not  chargeable 
in  contemplation  of  law  with  the  possession  or  detention  of 
the  children,  the  possession  of  which  the  j)etitioner  seeks  to 
obtain.  His  remedy  is  by  another  like  {)roceeding  directed 
against  the  person  who  may  have  possession  of  them  now  or 
hereafter.  Ordinarily,  the  costs  of  a  writ  of  habeas  corpus 
proceeding  may  be  awarded  at  the  discretion  of  the-Court 
or  Judge.  The  Code,  §  1860.  But  here  the  proceeding  abates, 
and  the  Court  gives  no  judgment  for  costs.  Each  party  is 
liable  for  his  own  costs,  according  to  law  in  such  cases.  Officers 
v.  Taylor,  1  Dev.,  09. 

The  proceeding  abates. 
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S   P.  KIRKPATRICK  et  al.  v.  DAVID  H.  HOLMES  et  al. 

Husband  and  Wife  ^Marriage — Trust. 

1.  Money  receive*!  hy  the  husband  from  a  rhI»*  of  the  wife's  lands  before 

the  adupiion  of  th>^  Coosticutio  i  in  186S  belonged  to  him  ahso 
lucel*^,  unleJ4>it  the  ciui9  h-)  rejeived  it  ho  agreed  to  inrestitfor 
her  in  Bonie  other  way. 

2.  But  if  the  wife  acquired  the  title  and  the  marriage  occurred  prior  to 

186S,  and  the  sale  was  made  subsequent  to  that  time,  the  proceeds 
would  be  hf  r  separate  estate  ;  and  if  the  hu8i>and  pureha^'  d  other 
lands  with  such  proce«ds  and  took  title  in  his  own  name,  in  the 
absence  of  any  special  agreement  to  the  contrary.  Ite  would 
becotne  a  trustee  for  her. 

This  was  a  civil  action,  tried  before  MacRae,  J.,  at  August 
Term,  1890,  of  Orange  Superior  Court. 

Tlie  action  was  brought  to  recover  possession  of  three 
tracts  of  land  which  plaintiffs  claimed  under  a  deed  from 
the  Collector  of  Internal  Revenue  for  the  Fourth  Collection 
District  of  North  Carolina,  upon  a  warrant  of  distraint 
against  the  property  of  the  defendant  David  H.  Holmes. 
The  defendants  filed  no  answer,  and  judgment  by  default 
was  taken  against  them  at  March  Term,  1888,  of  that  Court, 
but  the  judgment  against  the  feme  defendant  was  subse- 
quently vacated  by  order  of  the  Judge  holding  the  Court  of 
the  District,  and  she  was  permitted  to  file  her  answer  in 
which  she  claims  that  she,  and  not  her  hu.sband,  was  the 
owner  of  that  tract  of  land  described  in  the  complaint  as 
the  "  Miles  tract,"  containing  140  acres.  There  was  no  contro- 
versy as  to  the  other  two  tracts  described  in  the  complaint. 

The  plaintiflfs  offered  in  evidence  a  deed  fro  n  the  Collec- 
tor of  Internal  Revenue  for  the  Fourth  District  of  North 
Carolina  to  plaintiffs,  dated  16th  July,  1887,  and  the  testi- 
mony of  John  U.  Hart,  one  of  the  plaintiffs,  to  the  effect 
that,  the  140acre   tract  is  known  as  the  Miles  tract,  and 
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sometimes  as  the  "  Home  tract; "  that  at  the  time  this  action 
was  brought  the  defendant  David  was  in  possession  of  said 
land,  and  had  been,  according  to  witness'  fecolleciion,^since 
1867  or  1868;  that  plaintiffs  bought  the  land  to  save  them- 
selves something  over  $^^'•00  they  had  to  pay  out  for  D.  H. 
Holmes,  who  was  a  distiller,  the  plaintiffs  being  his  sureties, 
and  that  the  still  was  on  the  Home  or  Miles  place. 
The  defendant,  Martha  F.  Holmes,  was  offered  as  a  witness 
in  her  own  behalf  and  testified  that  she  was  the  wife  of  the 
other  defendant  and  the  daughter  of  John  Moore;  that  she 
had  owned  a  tract  of  land  which  she  had  got  from  her  father, 
and  which  she  had  acquired  after  her  marriage ;  that  she 
and  her  husband  sold  that  land  to  A.  P.  Gates;  that  witness 
was  present  when  the  trade  was  made,  and  received  $500  for 
her  land;  that  she  sold  it  because  she  liked  the  Miles  place 
better,  as  it  was  nearer  to  Bingham  School,  where  she  could 
educate  her  children  and  where  she  could  sell  her  produce; 
that  she  bought  the  Miles  land;  her  husband  acted  as  her 
agent;  she  was  to  give  $500  for  it;  that  a  bond  for  title  was 
given  to  her  husband  by  G.  W.  Tate,  agent  for  Miles'  chil- 
dren; that  witness'  husband  bought  the  Miles  land  for  her; 
that  he  did  not  pay  for  it  in  full  w^hen  he  bought  it,  but 
finally  paid  for  it. 

There  was  much  other  testimony  offered  by  both  parties  in 
respect  to  this  alleged  purchase  for  the  wife,  and  its  date. 

The  defendant  offered  the  following  prayer  for  instruc- 
tions, which  was  declined,  and  the  defendant  excepted: 

"  If  the  jury  are  satisfied  that  the  money  derived  from  the 
sale  of  the  Moore  tract  went  to  the  purchase  of  the  Miles 
land,  the  defendant  is  entitled  to  recover  the  Miles  land." 

Upon  tliis  point  the  presiding  Judge  charged  the  jury,  that 
if  the  deed  was  made  and  execu  ed  in  pursuance  of  an 
arrangement  between  D.  H.  Holmes  and  his  wife  made  in 
1874,  or  at  the  time  of  the  purchase  of  the  Miles  land  and 
the  giving  of  the  bond  for  title,  and  if  Mrs.  Holmes'  land 
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was  sold  by  her  and  her  husband  for  the  purpose  of  purchas- 
ing another  tract,  the  Miles  land,  and  it  was  then  jigreed 
between  husband  and  wife  that  the  money  arisinor  from  the 
sale*  f  her  land  should  be  invested  for  her  in  the  Miles  tract, 
and  if  the  proceeds  of  the  sale  of  her  land  were  used  in  pay- 
ing for  th^  Miles  tract,  she  was  entitled  in  equity  to  have 
the  deed  made  to  herself;  tlie  husband  had  no  interest,  subject 
to  execution,  in  the  Miles  land,  and  the  f)laintiff  got  no  title 
to  it,  even  though  the  bond  for  title  was  made  to  the  hus- 
band, as  the  deed  w^as  n<it  made  to  the  wife  until  after  this 
action  was  begun,  and  their  response  should  be  "  No,"  as  to 
the  Miles  tract;  but  if  her  land  w'as  sold  and  her  husband 
received  the  purcha<^e-money  for  it,  without  any  special 
agreement  between  them  that  it  should  be  invested  in  the 
purchase  of  the  Miles  tract  and  the  deed  be  made  to  her, 
they  having  been  married  before  18()8,  the  purchase-money 
of  her  land  became  personal  propertv,  and  the  properly  of 
her  husband,  if  he  took  it  into  his  possession  ;  and  even  if  it 
was  used  in  purchasing  this  tract,  and  the  bond  for  title 
made  to  the  husbandj  and  no  deed  made  to  her  until  after 
this  action  was  brought,  she  got  no  title  to  it,  and  the  plain- 
tiffs, bv  virtue  of  their  deed,  are  the  owners  and  entitled  to 
the  possession  of  the  tract  described  in  the  complaint. 
Defendant  excepted,  and  appealed. 

Mc.%'>rs.  J.  W.  Graham  and  .4.  W.  Graham,  for  plaintiffs. 
Mr.  J.  C.  L.  //ar/'/.%  for  defendants. 

Shepherd,  J. :  His  Honor,  among  other  things,  charged 
the  jury,  in  substance,  that  the  marriage  having  been  con- 
tracted before  1868  the  proceeds  of  the  sale  ^f  the  wife's 
land  became  the  property  of  the  husband,  and  if  he  received 
it  WMthout  any  special  agreement  to  invest  it  for  her  benefit 
in  the  Miles  tract  (the  property  purchased  by  him),  she 
acquired  no  interest  therein.     This  instruction;  as  well  as 
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ih^'  entire  charge,  would  be  correct  if  the  land  had  been 
sold  before  1868  {Hackett  v.  Shuford,  86  N.  C,  149),  but  such 
does  not  appear  to  be  the  case,  as  it  is  very  ap[)arent  from 
the  testimony  that  the  sale  was  made  after  that  date;  and, 
this  being  so,  we  think  there  was  error  which  entitles  the 
defendant  to  a  new  trial. 

It  does  not  appear  when  the  land  was  acquired  by  the 
wife.  If  she  acquired  it  after  1 868,  the  proceeds  of  the  sale 
would  be  her  separate  estate  (Cons,  Art.  10,  §6);  and  if  it 
went  into  the  hands  of  the  husband  and  he  invested  it  in 
land,  taking  the  title  in  his  own  name,  in  the  absence  of  any 
agreement  to  the  contrary,  a  trust  would  have  resulted  to 
her.  Lyon  v.  Akin,  78  N.  C,  259;  1  Perry  on  Trusts,  §  127; 
Adams'  Eq.,  33,  note. 

If  she  acquired  the  land  before  1868,  but  the  sale  was 
after  that  date,  the  proceeds  would  likewise  be  her  separate 
estate  (Mornj<  v.  Morris^  94  N.  C,  613),  and  whatever  interest 
the  husband  may  have  had  in  the  lands  purchased  with  such 
funds  by  reason  of  his  right  of  occupancy  as  tenant  by  the 
curtesy  initiate  in  the  original  land,  it  could  not,  under  the 
Act  of  1848  (Rev.  Code,  ch.  56),  have  been  sold  under  exe- 
cution. 

In  the  case  of  (wiles  v.  Hfintcr,  103  N.  C,  195,  cited  by 
plaintiff,  the  marriage  and  the  conversion  of  the  land  into 
personalty  were  both  before  1868,  and  the  decision  can, 
therefore,  have  no  application  to  the  facts  before  us. 

Error. 
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ELLEN  TURNER  and  MARY  A.  TURNER  v.  T.  R.  WILLIAMS,  et  al. 

Po8se.mon — Deed — Color  of  Title, 

In  a  deed  conveying  a  tract  of  land  the  grantor  reserved  to  himself  the 
right  to  manage  the  entire  farm  and  make  such  changes  or  improire- 
ments  upon  the  buildings  as  he  chose,  so  that  it  did  not  deprive 
the  grantee  of  a  liome,  and  remained  on  the  land  erecting  buildings 
and  collecting  rents,  a  portion  of  which  he  paid  t«i  the  grantee, 
who  also  1  esided  un  ihe  premise^ :  Held  (1).  that  tuch  po8se&^ion  was 
not  adverse  to  the  grantee  ;  (2)  that  the  possession  of  the  grantor 
being  that  of  the  grantee,  it  was  sufficient,  if  continued  for  the 
«tatut«iry  period,  to  ripen  a  color  of  title  under  an  unregistered 
•deeii  and  maintain  an  action  for  the  recovery  of  possession  against 
a  suhst-queut  purchaser  from  the  grantor. 

Civil  action,  tried  before  MacRae,  J.,  at  S[)ecial  (Septem- 
ber, 1890),  Terra  of  Alamance  Superior  Court. 
There  was  judgment  for  defendants,  and  plaintiffs  appealed. 
The  case  is  stated  in  the  opinion. 

Mr.  /.  A,  Long,  for  plaintiffs. 
Mr.  Junius  Parker,  for  defendants. 

Avery,  J.:  The  action  was  brought  for  title  and  possession 
of  land.  The  plaintiff's  offered  a  deed  executed  by  David 
Turner  and  wife  on  the  4th  of  March,  1878,  conveying  to 
them  for  life  a  tract  of  land  described  therein  as  "  the  lands  of 
the  late  Charles  Turner,  on  which  thev  now  live."  The  deed 
had  not  been  registered,  and  the  defendants  objected  to  its 
introduction,  and  excepted  to  the  ruling  of  the  Court  that 
it  was  competent  to  show  possession  under  it  as  color  of  title. 
An  unregistered  deed  is  admissible  for  the  purpose  of  show- 
ing! possession  under  it  for  the  statutory  period  necessary  to 
mature  title.  Avent  v.  Arrington,  105  N.  C,  3{>9;  Hunter  v. 
Kelly,  92  N.  C,  285. 
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The  grantor,  David  Turner,  inserted  a  reservation  in  the 
deed  in  the  following  words:  "The  said  David  Turner 
reserves  to  himself  the  right  to  manage  the  entire  farm,  make 
such  changes  or  improvments  upon  the  buildings  as  he  may 
choose,  so  as  it  does  not  deprive  the  said  Ellen  and  Mary  (the 
grantees)  of  a  home  as  provided  herein." 

The  Court  charged  the  jury  as  follows: 

"The  plaintiffs  offer  an  unregistered  deed,  which  was 
admitted  to  enable  them  to  show  possession  under  it  for  seven 
years,  if  they  could.  I  think,  upon  the  plaintiffs'  own  testi- 
mony, they  have  failed  to  show  possession  of  any  part  of  the 
land,  except  the  house,  lot  and  garden,  which  defendants 
admit  they  have  the  right  to  hold  for  their  lives,  and  which, 
according  to  the  testimony,  is  in  possession  of  the  plaintiffs, 
and,  therefore,  the  unregistered  deed  cannot  operate  as  color 
of  title  You  should  then  respond  to  the  first  issue,  Yes,  to 
the  house,  lot  and  garden  where  the  plaintiffs  live,  nnd  to 
the  second  issue,  No." 

The  exception  to  this  instruction  raises  the  only  point  for 
our  consideration  on  this  appeal. 

It  was  in  evidence  and  admitted  by  the  parties  that  David 
Turner  did  build  a  house  on  the  place  about  ten  or  twelve 
years  before  the  trial  (between  ]878  and  1880).  The  defend- 
ant Williams  bought  the  Charles  Turner  farm  from  David 
Turner  in  1888,  and  moved  immediately  into  the  house  built 
by  Turner  on  the  land,  and  since  that  time  has  withheld  the 
possession  of  the  whole  tract,  except  the  house,  lot  and  gar- 
den from  the  plaintiffs. 

One  of  the  plaintiff-*,  Mary  Turner,  testified  that  she  had 
lived  on  the  land  and  received  rents  from  David  Turner  from 
the  date  of  the  unregistered  deed  up  to  the  time  when  he 
sold  the  place  to  the  defendant,  and  that  her  brother  David 
bad  collected  the  rents  and  paid  them  over  to  plaintiffs  dur- 
ing that  period.  It  is  true  that  there  was  contradictory  testi- 
mony offered  by  the  defendant;  but  if  David  Turner  paid 
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rent  to  the  plaintiffs,  his  possession  was  not  adverse  to  them, 
but  their  possession  was  adverse  to  the  whole  world,  and 
extended,  constructively,  to  the  boundaries  of  the  tract  of 
land  known  as  '*the  lands  of  the  late  Charles  Turner,  on 
which  they  live."  McLean  v.  Smith,  106  N.  C,  172.  It  would 
seem,  too,  that  if  David  Turner  did  not,  in  fact,  pay  them 
rent,  his  occupation  would  not  be  considered  adverse,  because 
in  the  deed  he  had  reserved  the  right  as  retnainderraan  to 
manage  the  entire  farm,  make  improvements  upon  the  build- 
ings, and,  in  short,  to  do  anything  to  the  land  or  buildings 
that  would  not  deprive  them  of  a  home  as  provided  herein. 
The  home  for  which  provision  was  made  covered  the  lands 
of  the  late  Charles  Turner,  on  which  plaintiffs  lived,  if  the 
boundaries  could  be  identified  and  established.  While  the 
plaintiffs  were  guilty  of  lache>t  in  failing  to  offer  the  convey- 
ance through  which  David  Turner  claimed  as  the  purchaser 
of  Charles  Turner's  land,  or  the  conveyance  through  which 
Charles  Turner  claimed,  and  to  ofler  parol  evidence  to  show 
that  the  land  claimed  by  them  w-as  within  the  description  or 
boundaries  of  such  deed  (even  if  a  survej'  had  been  necesary 
to  locate  the  lines),  it  doe^  appear  in  evidence,  wherever  the 
outside  limits  of  the*  tract  may  be,  that  the  house  built  by 
David  Turner  and  occupied  by  the  defendant  afterwards,  is 
situate  upon  it,  and,  therefore,  if  the  plaintiffs  were  the  own- 
ers of  the  Charles  Turner  lands  when  the  action  was  brought, 
the  defendant  was  a  trespasser.  Mohley  v.  Griffin ^  104 
N  C,  112. 

Both  parties  claim  under  David  Turner  and,  therefore,  it 
was  not  necessary  to  show  title  out  of  the  State,  and  if  the 
possession  of  David  Turner  was  in  subordination  and  not 
adverse  to  that  of  the  plaintiffs,  their  title  to  the  Charles 
Turner  lands  would  have  ripened  by  possession  within  seven 
years,  and  they  had  occupied  it,  claiming  under  the  deed, 
ten  years  before  Williams  entered.  Bonds  v.  Smithy  106 
N.  C,  553;  Ruffin  v.  Overby,  105  N.  C,  78. 
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As  the  testimony  tended  to  shov\-  that  the  house  occupied 
by  Williams  was  on  that  tract  the  Judge  erred  in  instructing 
the  jury  that  the  plaintiff  could  not  recover  possession  of 
that  house  also.  Unless  the  boundaries  should,  on  a  future 
trial,  be  identified,  we  cannot  see  how  they  can  expect,  in  any 
event,  to  recover  rents  for  the  land  claimed  to  be  within  the 
boundaries  of  their  deed,  but  not  shown  to  be  included. 

There  is  error,  and  a  new  trial  must  be  granted. 

Error. 


R.  S.  HUNTER  et  al.  v.  J.  L.  SCOTT,  Almr  of  CORNELIA 

HUNTER  et  al. 

Contract — '-Insurancr 

In  an  application  for  iDRurance,  the  ''  wife  and  her  cbildrcn'*  of  the 
•  applicant  were  designated  as  the  beneficiariep,  but  in  the  poh'cy 
issuing  thereon  the  wife  and  her  personal  representatives  and 
assigns  were  named  aa  the  beneficiaries  :  tl<e  policy  was  received 
and  acted  on  Uj  the  insurer  and  insured  without  objection  :  Held, 
that  the  policy  constituted  the  contract  of  the  parties. 

Civil  action,  heard  upon  case  agreed  at  Fall  Term,  1890, 
of  Alamance  Superior  Court,  MacRne,  J.,  {)residing. 

The  action  was  brought  by  the  children  of  Cornelia 
Hunter,  deceased,  against  her  administrator,  and  others 
claiming  as  assignees,  to  recover  the  amount  collected  by  the 
administrator  on  a  policv  of  insurance  issued  bv  the  \'allev 
Mutual  Life  Association  of  Virginia. 

Judgment  was  given  for  defendants,  and  plaintiffs  appealed. 

The  other  material  facts  are  stated  in  the  opinion. 

Mr,  J,  A.  Lo)ig,  for  plaintiff. 

MeMHrif.  J.  W.  GrahaDt  and  Jiiniiii<  Parker,  for  defendant. 
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Clark,  J. :  The  application  for  insurance  specified  as  the 
proposed  beneficiaries  the  wife  of  the  applicant  **for  herself 
and  children."  The  policy  as  issued  designated  the  wife  and 
"her  personal  representatives  and  assigns"  as  the  beneficia- 
ries. The  policy  was  received  by  the  insured  without  objec- 
tion, was  acted  upon  by  both  parties,  and  the  premiums 
regularly  paid  thereon. 

The  only  question  presented  is  whether  the  beneficiaries 
of  the  policy  are  those  named  in  the  policy  itself,  or  those 
named  in  the  application. 

If  A  wTites  a  letter  to  B  making  an  itemized  proposal,  and 
B  replies  accepting  the  proposal,  but  in  reciting  the  items 
varies  one  of  them,  it  is  clear  that  as  to  such  item  the  two 
minds  are  not  agreed,  and  there  is  no  completed  contract 
But  if  A  receives  B^s  reply  as  the  contract,  accepts  it,  acts  on 
it,  and  pays  money  in  pursuance  of  its  terms,  the  applica- 
tion as  modified  by  the  reply  will  constitute  the  contract 
between  the  parties.  Construing  the  two  papers  together, 
the  item  in  the  application,  not  accepted  in  the  reply,  was 
not  agreed  on,  while  the  modification  of  it  in  the  reply, 
accepted  without  objection  by  the  applicant  and  acted  upon 
by  both  parties,  was  assented  to  and  became  as  much  an 
integral  part  of  the  contract  as  if  stated  in  the  original  pro- 
posal. This  is  so  plain  that  no  citation  of  authority  is  neces- 
sary. It  is  not  alleged  in  the  complaint,  nor  stated  among 
the  "  facts  agreed,"  that  by  mistake,  accident  or  inadvertence, 
the  policy  does  not  correctly  state  the  contract  between  the 
parties,  and  even  if  this  had  been  alleged  the  correction 
could  not  be  made  to  the  prejudice  of  bona  fide  assignees  for 
value  without  notice. 

Affirmed. 
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B.  M.  HARRISON  et  al.  v.  DAVID  RAY  and  JUDA  A.  RAY. 

Hn'^baitd  and  Wift — Surciror.shijf — Trnanfa  in  Connnoa — Par- 

t  it  ion  —  I)(fi('(n  t — Estoppel. 

1.  Under  a  deed  or  devise  of  land  lo  husband  and  wife,  the  vendees 

or  devisees  take  an  estate  in  entirety,  and  upon  the  death  of  one 
of  them  the  other  take^  thu  whole  estate  by  right  of  survivorship. 

2.  Upon  an  actual  ]iartition  of  Itincls  among  tenants  in  common,  the 

tenants  take  their  respective  shares  or  allotments  by  descent  and 
not  by  purchase. 

3.  Where  a  partition  wa*<  made  by  consent,  and  the  tenants  mutually 

convened,  by  deed,  to  t»iirh  other  the  eeveral  allotments:  Held^ 
(1)  I  he  dfr'eds  conveyed  no  real  estate,  but  simply  ascertained  by 
•netes  and  bcundi  the  interest  of  each  and  destro.^ed  the  unity  of 
|)OS6ei>sion:  and  (2)  the  deeds  did  not  operate  as  an  entoppel,  except 
tfo  far  A*  they  estahli  hed  the  extent  of  the  interest  of  each  tenant 
in  his  ancestor's  landn. 

Civil  action,  tried  before  MacRae, »/,  at  February  Terra^ 
1890,  of  Wake  Superior  Court. 

Oakley  Harrison  and  his  brothers  and  sisters  divided  the 
lands,  which  had  been  conveyed  to  them  by  their  father^ 
by  deeds  of  partition  among  themselves  without  legal  pro- 
ceedings. The  deed  for  Oakley  Harrison's  share  was  made 
to  him  and  Juda  his  wife,  who,  since  his  death,  has  intermar- 
ried with  the  defendant  Ray.  The  plaintiffs,  who  are  Oak- 
ley Harrison's  children  by  his  first  wnfe,  allege  that  the 
name  of  siiid  Juda  was  inserted  in  the  deed  bv  mistake  and 
inadvertence  of  the  draftsma?i.  The  defendants  allege  that 
the  deed  was  drawn  to  Oaklev  Harrison  and  said  Juda  bv 
tlu'  direction  of  Oakley  Harrison,  who  accef)ted  the  deed  and 
caused  it  to  be  registered.  The  Court  submitted,  as  the  first 
issue,  whether  the  name  of  Juda,  the  wife  of  Oakley  Harri- 
son, was  inserted  in  the  deed  bv  mistake.  This  issue  was 
found  against  the  plaintiffs,  who  then  moved  for  judgment 
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von  ohHiantv  vrrcdicto  and  excepted  to  the  refusal  of  the 
motion.  They  also  excepted  because  the  Court  instructed 
the  jury  that  if  they  found  for  the  defendants  upon  the  fii-st 
issue,  they  should  not  find  as  to  the  second  i.ssue  that  the 
plaintiffs  were  the  owners  and  entitled  to  the  j)ossession  of 
the  land.     Plaintiffs  appealed  from  judgment  rendered 

Mr. ./.  //.  Ffemiiu/,  for  plaintiffs. 

Mciii<rs.  Fuller  tt*  Snow  (by  brief),  for  defendants. 

Clark,  J. :  When  realty  is  devised  or  conveved  to  bus- 
band  and  wife,  they  take  by  entirety,  and  upon  the  death  of 
one  the  whole  belongs  to  the  other  by  right  of  survivorship. 
2  Bl.,  182;  Long  v.  Bornen,  87  N.  C,  329;  Simonfon  v.  Cor- 
nelim,  98  N.  C,  433.  The  act  abolishing  survivorship  in 
joint  tenancies,  Act  1784,  ch.  204  {The  Code.  §  1320),  does  not 
apply  to  such  cases.  Motlej/  v.  Whitemore^  19  N.  C.  (2  D.  &  B.), 
537  ;  Todd  v.  Zachary,  Bnsbee's  Eq.,  28f> ;  Woodford  v.  lilgly, 
60  N.  C.  (1  Winston),  237.  Indeed,  it  is  held  that  a  convey- 
ance to  husband  and  wife  has  a  fifth  unity  added  to  the  four 
common  law  unities  recognized  in  joint  tenancy,  /.  e.,  unity 
of  person.  Topping  v.  Saddler,  5  Jones,  357 ;  Freeman  on 
Co-Tenancy  and  Part.,  §  (34. 

But  in  the  present  case,  the  deed  to  Oakley  Harrison  and 
wife  operated  merely  as  a  partition  of  the  lands  and  con- 
veyed no  estate  to  them.  The  land  in  controversy  was  the 
share  of  Oakley  Harrison  in  the  lands  inherited  bv  him  and 
his  brothers  and  sisters.  This  tract  was  ascertained  to  be  his 
share  by  the  consent  partition,  which  w^as  had  in  lieu  of  legal 
proceedings  to  appoint  commissioners  to  mark  it  off  and 
assign  it.  It  is  not  claimed  that  Juda,  the  wife,  had  any 
interest  in  the  land  so  that  anything  should  have  been 
assigned  her,  but  it  is  contended  that,  by  Oafcley  Harrison's 
direction,  the  deed  was  drawn  to  him  and  his  wife  jointly. 
Suppose  this  to  be  so.     The  grantors  were  not  conveying  any 
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additional  estate  or  interest  to  Oaklev  Harrison.     He  had 

bought  nothing  and  they  were  not  making  him  a  present  of 

anything.     The  deed  only  assigned  to  him  in  severalty  and 

by  metes  and  bounds  what  was  already  his.     The  grantors 

conveyed  no  part  of  their  shares.     They  had  no  interest  in 

the  share  embraced  in  the  deed  to  Oaklev  Harrison,  and 

could  convev  no  interest  therein  to  him  or  anvone  else.     It 

was  his  bv  the  convevance  from  his  father.     He  received  no 

title  nor  estate  by  virtue  of  the  deed  from  his  brothers  and 

sisters,  nor  could  his  wife.'    His  direction  to  the  other  heirs 

(if  given)  to  convey  to  himself  and  wife  could  not  have  the 

efiecttomake  the  deed  a  convevance  of  anvthing  to  his  wife 

when  it  was  not  such  as  to  himself.     The  title  being  already 

in  him  the  deed  merely  designated  his  share  by  metes  and 

bounds  and  allotted  it  to  be  held  in  severaltv.     No  title 

passed  by  the  deed,  nor  by  any  of  the  deeds.    "Partition 

makes  no  degree.     It  only  adjusts  the  different  rights  of  the 

parties  to  the  j>ossession.     Each  does  not  take  the  allotment 

by  purchase,  but  is  as  much  seized  of  it  by  descent  from  the 

common  ancestor  as  of  the  undivided  share  before  j)artition." 

AUnatt  on  Partition,  124.     The  deed  of  partition  destroys 

the  unity  of  possession,  and  henceforward  each  holds  his 

share  in  severaltv,  but  such  deed   confers  no  new  title  or 

additional  estate  in  the  land.     2  Bl.,  18().     Hence  it  is  that 

in  partition,  whatever  the  form  of  the  deed,  there  is  an  implied 

warranty  of  title  by  each  tenant  to  all  the  other.     Ihinilnj 

v.  C7^7k^93  X.  C,  458. 

Had  the  deed  from  the  br.thers  and  sisters  conveved  anv 
new  and  distinct  estate  in  the  land  allotted  to  Oaklev  Harri- 

ft. 

son,  he  certainlv  alreadv  had  an  interest  therein.  This  was 
not  conveyed  to  his  wife,  and  such  share  would  have  been 
held  by  him  and  wife  neither  by  a  unity  of  inteiest,  unity 
of  title  nor  unity  of  time,  which  three  unities  are  as  essen- 
tial to  a  joint  tenancy  as  the  fourth  unity  (of  possession), 
which  alone  thev  would  have  had. 
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There  is  no  estoppel  on  the  plaintiffs  by  virtue  of  Oakley 
Harrison  having  received  and  caused  the  deed  to  be  regis- 
tered, for,  as  we  have  seen,  his  title  was  not  derived  bv  the 
deei'l  of  partition,  but  by  the  deed  from  his  father  The  deed 
of  partition  is  only  an  estoppel  as  between  the  plaintiffs  and 
the  brothers  and  sisters  of  Oakley  Harrison,  as  establishing 
the  extent  of  his  share  of  his  father's  lands  thus  set  apart 
and  allotted  in  severalty. 

In  this  view  of  the  matter  we  are  supported  by  the  verj- 
recent  case  of  Yancey  v.  Radford\  86  Va  ,  638  (March,  1890), 
which  is  well  considered  nnd  exactlj-  in  point.  To  same 
effect  is  Dooley  v.  BayneSy  in  same  volume,  p.  144. 

The  issue  submitted  was  immaterial.  Upon  the  admis- 
sion in  the  answer  judgment  should  have  been  entered  in 
favor  of  the  plaintiffs  non  obMante  veredicto.  Moye  v.  Petwayy 
76  N.  ( .\  327 ;  Ward  v.  Phillips,  89  N.  C,  215 ;  Walh^  v.  Scott, 
106  N.  C,  06. 

Reversed. 


T.  M.  B  \KER  v.  JONATHAN  GARRIS,  ExV  of  JULIA  J.  V.  GARRIS. 

Married  Wotnen — Contract — Coverture — Evidence — Estoppel — 

Plead  iny. 

1.  Ac-  ni  plaint  alleging  that  G.,  wife  of  the  defendant  (her  executor). 

executed,  for  a  valuable  consideration,  her  note,  under  seal,  to  the 
piflintilT.  and  ihat  no  part  1  hereof  had  been  paid.  i>nt  containing 
n«>  allegation  that  the  contract  was  one  she  was  competent  to 
niake.  (  r  any  circumBtances  showing  the  indebtedness  was  charge 
;ihle  \\\H)r\  her  separate  e-tate,  does  not  state  facts  sufficient  tocon- 
>iiiite  a  caune  of  action.     (Merrimon,  C.  J.,  dis.«enting.) 

2.  The  objection  that  the  complaint  does  not  constitute  a  cause  of  action 

limy  be  made  by  written  demuirer,  or  ore  teniis^  at  any  time,  and 
cannot  be  waived. 


r 
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d.  Oral  terttimony  is  not  admissible  to  shoH-  the  groundd  upon  which  a 
Court  proceeded  in  rendering  judgment  upon  h  demurrer. 

4.  An  exe4-utor  of  It  is  deceased  wife  may  plead  her  coverture  in  bar  of 

an  action  to  recover  a  debt  again <«t  her  estate. 

5.  Where  th*»  fact  of  coverture  does  rot  appear  in  the  com|>laint,  it  must 

be  pleaded  to  be  made  available  as  a  defence. 

6.  A  judgm*'nc  overruling  a  demurrer  to  a  complaint  for  that  it  -lid  not 

state  facts  sufficient  to  constitute  a  cause  of  action,  and  allowing 
df  Cendant  to  plead,  being  simply  an  interlocutory  order,  is  not  an 
estoppel  upon  defendant  to  set  up  the  same  matter  in  some  other 
subsequent  proper  method.  Wilson  v.  Lineberger^  82  M.  C,  412, 
distinguished. 

This  is  a  civil  action,  which  was  tried  at  September  Term, 
1890,  of  Wayne  Superior  Court,  Boykiny  J.,  i)residihg. 
The  complaint  alleges — 

1.  That  on  January  1st,  1886,  Julia  J.  V.  Garris,  wife  of 
the  defendant,  for  a  valuable  consideration,  executed  and 
delivered  her  promissory  note,  under  seal,  to  the  plaintiff, 
wherein  she  promised  to  pay  the  plaintiff,  on  January  1st, 
1S88,  the  sum  of  ^400,  with  interest  at  eight  per  cent,  per 
annum  from  said  January  1st,  188G,  and  that  no  part  of  said 
indebtedness  has  been  paid. 

2.  That  in  1887  said  Julia  J.  V.  Garris  died  possessed  of 
real  and  personal  estate,  leaving  a  will,  in  which  her  hus- 
band, the  defendant,  was  appointed  executor  of  the  same, 
who  qualified  as  such  executor  in  August,  1887,  and  entered 
on  his  duties  as  such  executor,  taking  said  property  into  his 
possession,  and  omits  and  refuses  to  pay  said  debt. 

Wherefore,  jjlaintiff  demands  judgment  against  defendant 
for  $4(X),  with  interest  at  eight  per  cent,  from  January  1st, 
188^,  and  for  costs. 

The  defendant  demurred,  a^^signing  as  ground  of  demur- 
rer— 

"2.  That  the  said  Julia  J.  V.  Garris,  being  a  married 
woman  at  the  time  of  the  execution  and  delivery  of  said 
sealed  note,  the  same  was  void  and  not  binding  on  her  or 
her  personal  representative." 
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The  Court  overruled  the  demurrer  and  granted  the  defend- 
ant leave  to  answer  the  complaint  He  excepted  and  took 
an  appeal  to  this  Court,  but  did  not  prosecute  the  same. 
Afterwards  he  answered,  alleging  that  at  the  time  of  the 
execution  of  the  said  alleged  note  the  defendant's  testatrix 
was  a  married  woman ;  that  the  consideration  of  the  said 
alleged  note  was  not  for  her  benefit,  nor  for  the  benefit  of 
her  separate  estate;  that  the  payment  of  said  alleged  note 
was  not  charged,  either  expressly  or  by  implication,  on  her 
separate  estate,  nor  was  it  executed  with  the  WTitten  consent 
of  her  husband;  that  said  alleged  note  was  not  given  for  her 
necessary  personal  expenses,  nor  for  the  support  of  her 
family,  nor  to  enable  her  to  pay  her  debts  exisiing  before 
her  marriage. 

The  plaintiff  replied  to  the  answer:  "That  in  the  complaint 
in  this  action  it  was  alleged  that  the  testatrix  of  the  defend- 
ant was  a  n)arried  woman  at  the  time  of  the  execution  of 
said  note,  and  the  defendant  demurred  to  said  complaint, 
upon  the  ground  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  in  that  it  appeared  from  said  com- 
plaint that  the  testatrix  of  the  defendant  was  a  married 
woman  at  the  time  of  signing  said  note;  that  said  demur- 
rer was  heard  and  a  judgment  w^as  rendered  in  this  cause 
overruling  said  demurrer,  and  the  plaintiff  avers  that  said 
judgment  was  rendered  upon  the  s  >le  ground  that  the 
defence  of  coverture  was  not  available  to  the  defendant,  and 
the  plaintiff  pleads  said  judgment  as  an  estoppel." 

The  Court  gave  judgment  as  follows: 

*' This  cause  coming  on  to  be  heard,  and  the  defendant 
having  admitted  in  open  Court  the  execution  of  the  note 
declared  on  in  the  complaint,  and  that  no  part  of  the  same 
has  been  paid,  it  is  therefore  considered  and  adjudged  that 
the  plaintiff  T.  M.  Baker  recover  of  the*  defendant  Jonathan 
Garris,  executor  of  J.  J.  V.  Garris,  the  sum  of  five  hundred  and 
thirty-eight  dollars  and  eight-four  cents,  with  interest  at 
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eight  per  cent,  per  annum  on  four  hundred  dollars  until  paid, 
and  for  costs," 

The  defendant  appealed. 

On  the  trial,  "  the  plaintiff  offered  to  prove  by  parol  that 
the  judgment  of  his  Honor  at  October  Term,  lb88,  overrul- 
ing the  demurrer,  *  was  rendered  upon  the  sole  ground  that 
the  defense  of  coverture  was  not  available  to  the  defendant.' 
The  defendant  objected  to  this  evidence,  but  it  was  admitted 
by  the  Court,  and  the  defendant  excepted.  It  was  then 
admitted  by  the  defendant,  subject  to  said  exception,  that 
said  judgment  was  rendered  on  the  sole  ground  alleged  by 
the  plaintiff." 

The  defendant  moved  in  this  Court  to  dismiss  the  action, 
upon  the  ground  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

Mr.  W.  T.  Faircloth,  for  plaintiff. 
Mr.  C.  B.  Aycovky  for  defendant. 

Shepherd,  J.:  The  defendant  moves  in  this  Court  to  dis- 
miss  the  action,  for  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  It  appears  on  the 
face  of  the  complaint  that  the  defendant's  testatrix,  a  mar- 
ried woman,  executed  her  simple  promissory  note  to  the 
plaintiff  in  the  sum  of  four  hundred  dollars,  and  that  she 
died  "  possessed  of  real  and  personal  estate,  leaving  a  will 
in  which  the  defendant  was  appointed  executor."  There  is 
an  entire  absence  of  any  allegation  showing  that  the  con- 
tract was  such  as  she  was  by  statute  competent  to  make,  nor 
is  there  the  slightest  intimation  of  any  circumstances  show- 
ing that  the  indebtedness  was  charged  or  is  chnrgeableupon 
her  separate  estate.  Indeed,  there  is  no  pretence  whatever 
of  such  a  charge,  and  the  prayer  is  for  a  judgment  in  per- 
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It  is  verv  clear  that  under  the  numerous  decisions  of  this 
Court  from  Plppeti  v.  Weasony  74  N.  C,  437,  down  to  Flavm 
V.  Wallace^  103  N.  C,  296,  and  subsequent  cases,  that  the 
complaint  is  fatally  defective  in  that  it  does  not  set  forth  a 
cause  of  action.  It  is  argued,  however,  that  in  certain  excep- 
tional instances  (as  in  the  case  of  a  free  trader)  a  married 
woman  may  make  a  legal  contract,  and  therefore  the  Court 
ought  to  assume  that  the  contract  sued  upon  is  one  of  that 
peculiar  character.  This  position  is  so  utterly  subversive  of 
every  principle  of  legal  presumption  that  it  would  seem 
unnecessary  to  cite  any  authority  in  its  refutation.  As, 
however,  it  appears  to  be  seriously  pressed,  it  may  not  be 
improper  to  make  some  observations  upon  the  subject. 

Very  soon  after  the  adoption  of  the  present  Constitution, 
and  the  passage  of  what  is  known  as  the  "  Married  Woman's 
Act,"  chapter  42  of  The  Code,  it  became  the  duty  of  this 
Court  to  determine  the  character  of  the  statutory  separate 
estate  of  a  feme  camt,  an-l  the  manner  in  which  it  could  be 
charged  with  her  executory  contracts.  In  a  few  of  the  States 
where  similar  statutes  had  been  passed  it  was  held  thai  their 

■ 

effect  was  to  remove  the  common  law  disability  of  coverture, 
and  to  enable  the  wife  to  contract  in  all  cases  as  if  she  were 
a  feme  sole,  except  where  expressly  prohibited.  In  a  majority 
of  the  Strttes  the  opposite  view  was  taken,  and  this  view, 
after  much  deliberation,  was  adopted  by  our  Court  in  Pip- 
pen  v.  Wesson,  supra.  This  case  settled  the  fundamental 
principles  of  the  law  of  married  women  in  North  Carolina 
in  reference  to  the  constitutional  and  statutory  provisions 
above  mentioned,  and  its  authority,  so  far  from  being  ques- 
tioned, has  been  uniformly  recognized  and  approve-l  by  the 
repeated  dt  cisions  of  the  Court.  The  doctrine  of  the  <  ase  is 
well  stated  by  Ruffin,  J.,  in  his  carefully  considered  opinion 
in  Dougherty  v.  Sprinkle,  88  N.  C.,300,  in  which  that  learned 
Justice  discusses  the  manner  in  which  the  engagements  of 
married  women  may  be  enforced.     He  says:  "Nor  was  there 
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auy  change  wrought  in  this  particular  by  the  alterations 

made  in  our  Court  system  under  the  Constitution  of  18(38,  or 

by  the  adoption  of  the  statute  known  as  the  Married  Woman's 

Act.     It  WAS  in  reference  to  these  verv  alterations  and  tlie 

effect  of  the  statute  that  the  Court  declared,  in  Pippeu  v. 

Hmort,  and  Huntley   v.    Whitticr,  77   N.  ('.,  392,  that  no 

diviation  from  the  common  law  had  been  })roduced  thereby, 

as  respects  either  the  power  of  a  feme  covert  to  contract,  the 

nature  of  her  contract,  nr  the  remedy  to  enforce  it ;  that,  as 

a  contract  merely,  her  promise  is  still  as  void  as  it  ever  was, 

with  no  power  in  any  i  ourt  to  proceed  to  judgment  against 

her  in  personam;  that  it  whs  only  through  the  equitable 

powers  of  the  Court  that  satisfaction  of  her  engagements 

could  be  enforced  as  against  her  separate  estate.      ♦      *      * 

The  nature  of  the  pleadings  is  substantially  the  siime  as 

under  the  former  system  of  our  Courts,  and  it  is  essential,  in 

order  to  establish  a  right  to  a  special  judgment  against  her 

separate  estate,  that  the  complaint  should  show  not  only  that 

she  has  such  estate,  but  that  her  promises  are  such  as,  by  the 

statute,  she  is  rendered  competent  to  make.     It  was  for  want 

of  just  such  allegations,  ani  because  the  complaint  demanded 

a  personal  judgment  against  the  feme  defendant,  in  Pippeu 

V.  Wesson,  that  the  demurrer  was  sustained  and  the  action 

was  dismissed." 

In  Pippen  v.  Wesson,  the  plaintiff  sued  upon  a  promissory 
note  signed  by  the  husband  and  wife,  and  the  coverture 
appeared  upon  the  face  of  the  complaint.  There  was,  as  in 
our  case,  no  allegation  showing  that  the  contract  was  of  such 
a  character  as  to  fall  within  the  exceptions  of  the  statute; 
nor  did  there  appear  anv  circumstances  by  which  the  sepa- 
rate estate  was  chargeable.  The  feme  defendant  demurred 
on  the  ground  that  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  the  Court,  after 
stating  that  the  complaint  should  have  c  »ntained  the  essen- 
tial allegations  above  mentioned,  proceeds  as  follows:   "In 
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the  case  of  obligors  pleni  juris  this  would  be  immaterial. 
But  where  one  of  them  has  only  a  limited  capacity  to  con- 
tract, the  contract  must  be  t'hown  to  be  within  her  capacity. 
One  who  contracts  by  virtue  of  a  power  statutory  or  other- 
wise, and  who,  except  by*such  power,  is  incapable  of  contract- 
ing, must  pursue  the  power  or  her  contract  will  be  void." 

The  demurrer  was  sustained,  and  thus  we  have  a  case 
directly  in  point  against  the  contention  of  the  plaintiff.   After 
this  express  decision  upon  the  very  question  before  us,  it  is 
quite  difficult  to  understand  how  this  Court  is  at  lil)erty  to 
go  to  the  extraordinary  length  of  presuming  the  existence  of 
the  very  circumstances  which  it  has,  in  the  most  unequivo- 
cal terms,  declared  essential  to  be  alleged.     The  cases  cited 
from  New  York,  even  if  they  could  be  recognized  as  control 
ing  authorities  in  this  State,  do  not  support  the  position  of 
the  plaintiff.     In  those  cases  the  coverture  did  not  apj>ear 
upon    the   face  of  the  complaint,   and,  therefore,   was   not 
demurrable.     Where  the  question,  however,  did  arise,  the 
Court  of  Appeals  of  that  State  (before  the  Act  of  18S4,  remov- 
ing the  disability  of  coverture  except  as  to  contracts  between 
husband  and  wife)  ruled  precisely  as  this  Court  did  in  Pippm 
v.  Wemon.     In  liroorne  v.   Taylor^  70  N.  Y.,  564,  the  Court 
said  :    '*  If  this  complaint  had  not  shown  that  the  defendant 
Helen  was  a  married    woman,  it   would   have  been   good 
against  her;  iind  in  that  case,  in  order  to  avail  herself  of  the 
defence  of  coverture,  it  would  have  been  neces-arv  for  her 
to  set  it  up  in  her  answer.     But  the  complaint  shows  that 
the  bond  is  the  obligation  of  a  married  woman,  and  there 
is  no  alle^i^ation  showing  that  it  was  given  for  anj'  purpose 
that  would  make  it  binding  upon  her.     As  to  her,  the  bond 
is //rima  /an>  a  nullity,  and  hence  ihe  complaint  does  not 
show  a  cause  of  action  against  her."  In  view  of  these  authori- 
ties, it  cannot,  we  think,  for  a  moment  be  questioned  that 
the  complaint  in  this  case  does  not  state  a  cause  of  action. 
The  proposition  is  so  very  plain  that  nothing  but  the  earnest 
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contention  to  the  contrary  would  seem  to  justify  this  some- 
what extended  discussion  in  its  support. 

It  is  further  insisted,  on  the  authority  of  Vick  v.  Pope,  81 
N.  C,  25;  Neivhart  v.  PeterSy  80  N.  C\,  166;  Nicholson  v.  Cox^ 

m 

83  X.  C.,48,  and  Johnston  v.  CochranfySi  N.  C,  446,  that  cov- 
erture mu.st  be  pleaded.  This  is  undoubtedly  true,  for  where 
the  di-ability  does  not  appear  upon  the  face  of  the  complaint, 
the  plea  must,  of  course,  be  by  way  of  answer,  as  otherwise 
the  fact  of  coverture  can  never  be  known. 

Ill  the  present  case thedisabilitya[)pears from  thecomplaint, 
and  the  plea  of  coverture,  even  had  it  been  necessary,  has,  from 
the  beginning,  been  insisted  upon  by  way  of  demurrer.  We 
suppose  that  it  will  hardly  be  contended  that  a  demurrer  in 
such  a  case  is  not  a  pleading  within  the  principle  of  the  above 
mentioned  cases.  The  Code,  U  2SS,  239;  Estes'  Pleadings, 
3068;  Oliphnnf  v.  Whiinejf,  34  Cal.,  25;  FvrniHS  v.  Elli%2 
Breck.  &  Marsh.,  14.  Now,  if  no  cause  of  action  be  stated,  it 
is  well  settled  that  this  objection  and  the  objection  to  the 
jurisdiction  may  be  made  either  by  written  demurrer  or 
demurrer  ore  fcnus.  *'  As  to  the  two  exceptions  specified, 
there  can  be,"  says  Meurjmox,  J.,  "  no  waiver,  and  in  these 
respects  objections  may  be  made  at  any  time.  In  such  cases 
there  is  an  absence  of  anything  to  which  the  jurisdiction  of 
the  Court  can  attach.  Lore  v.  ConunimonrrSy  64  N.  C,  706; 
Tucker  v.  Baker,  86  N.  C,  1 ;"  Johnmn  v.  Finch,  93  N.  C,  205. 
In  the  face  of  this  very  plain  declaration  of  the  Court,  it  is 
insisted  that  the  defendant  can  waive  the  objection,  and  that 
he  cannot  make  it  at  any  time.  The  manner  in  which  this 
strange  result  is  reached  is  said  to  be  by  way  of  estoppel, 
growing  out  of  a  ruling  at  some  previous  term,  in  which  the 
Court  overruled  a  demurrer  and  gave  the  defendant  leave  to 
answer  over.  The  demurrer  was  written,  and  the  ground 
assigned  was  that,  as  the  defendant's  testatrix  was  a  married 
woman  at  the  time  of  the  execution  of  the  note,  the  same 
was  void,  and  that  the  plaintiff  could  not  recover.  The 
108—15 
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defendant  did  not  appeal,  but  answered,  setting  up  the  cov- 
erture     It  is  said  that  this  interlocutory  judgment  amounts 
to  an  adjudication,  and,  therefore,  the  motion  cannot  now  be 
insisted  upon.     In  support  of  this  position,  we  are  referred 
to  such  cases  as  Jones  v.  Thome,  80  N.  C,  72 ;  Sandersmi  v. 
/)ai7?/,  83  N.  C,  67 ;  Mabi-y  v.  Henry,  ibid.,  298;  Roidhac  y. 
Broivn,  87  N.  C,  1;  Pasour  v.  Lineberger,  90  N.  C,  159,  and 
Wingo  v.  Hooper,  98  N.  C,  482.     In  these  cases  certain  inter- 
locutory orders — such  as  the  appointment  of  receivers,  mo- 
tions to  vacate  attachment:*,  orders  of  arrest,  and  the  like — 
were  held  to  be  res  judicata  unless  affidavits  were  presented 
showing  additional  facts  subsequently  transpiring.     Provis- 
ional adjudications  of  this  character  are  mere  incidents  to 
an  action,  the  ultimate  rights  of  the  parties  being  tried  upon 
issues  of  law  or  fact  raised  by  the  pleadings.    Such  orders 
are  entirely  independent  of  the  general  rules  of  pleading, 
and  it  is  plain  that  the  cases  cited  have  no  application  to 
the  question  under  consideration.    The  case  of    Wilson  v. 
Lhuberger,  82  N.  C,  412,  however,  seems  to  be  more  in  point, 
but,  upon  an  examination  of  the  opinion,  we  cannot  regard 
it  as  authority  in  the  present  case.     There  the  parties  demur- 
red, it  is  said,  "  for  want  of  equity,"  and  after  a  trial  before 
the  jury  and  a  report  upon  a  reference  for  an  account — four 
terms  having  elapsed — the  defendant  moved  that  the  action 
be  dismissed  for  the  same  cause.     This  the  Court  declined, 
and  the  defendant  appealed.     There  were  several  reasons 
why  the  order  of  the  Court  should  not  have  been  disturbed, 
one  of  which  is,  that  while  the  power  of  the  Judge  to  thus 
summarily  dispose  of  actions  is  well  recognized,  and  its  exer- 
cise in  very  clear  cases  commended,  the  practice  generally  is 
discouraged  {Wihon  v.  Sykes,  84  N.  C,  215),  and  this  Court 
will  not  entertain   an   appeal   from  a   refusal   to   dismiss. 
McBryde  v.  Patterson,  78  N.  C,  412.     This  reason    was  in 
itself  sufficient  to  have  disposed  of  the  appeal,  iind  is,  indeed, 
mentioned  by  the  Court.     But  apart  from  this,  in  view  of 
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the  repeated  decisions  of  this  Court  that  a  motion  to  dismiss 
upon  the  grounds  mentioned  cannot  be  waived,  and  may  be 
taken  at  anij  time,  we  cannot  give  the  effect  contended  for 
to  such  a  merely  interlocutory  ruling  as  in  this  case. 

Again,  we  have  held  that  it  is  the  duty  of  this  Court  to 
inspect  the  whole  record,  and  to  pronounce  such  judgment 
as  in  law  should  be  rendered.  Thornton  v.  Brady,  100  N.  C, 
38.  Now,  if  a  complaint  does  not  state  a  cause  of  action 
this  rule  must  be  applied,  and  this  could  not  be  done  if  the 
expressions  used  in  Wilson's  case  are  to  be  followed  in  all 
instances.  It  is  very  evident  that  the  rule  there  stated  had 
reference  to  the  practice  in  the  Superior  Court  alone,  and 
was  not  intended  to  apply  to  motions  made  in  this  Court, 
where  the  power  is  universally  recognized  and  acted  upon, 
and  this  without  reference  to  the  ruling  below. 

It  is  said  that  the  Court  should  not  dismiss  the  action  upon 
motion,  but  that  the  defect  should  be  taken  advantage  of  by 
demurrer.     If  we  are  not  to  reject  the  overwhelming  weight 
of  authority  to  the  effect  that  this  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  that  the 
objection  cannot  be  waived  and  may  be  made  by  written 
demurrer  or  demurrer  ore  tenm  (Tucker  v.  Baker,  86  N.  C,  1 ; 
Pescud  V.  Hawkins,  71  N.  C,  299),  then  it  must  follow  that 
the  suggestion  is  unfounded.     Such  a  demurrer,  written  or 
ore  tenus,  is  as  strong  a  plea  of  coverture  as  can  well  be  imag- 
ined, and  it  matters  not  at  what  stage  of  the  action  it  is  made 
nor  what  other  pleas  may  have  been  filed.     It  is  very  true 
that  if  no  demurrer  had  been  interposed  and  the  case  had 
been  tried  upon  its  merits,  the  evidence  sustaining  issues 
embodying  the  essential  circumstances,  the  Court  below  {The 
Code,  §273),  and  even  this  Court,  upon  motion,  might  have 
allowed  an  amendment  conforming  the  pleadings  to  the  facts 
proved,  and  refused  to  dismiss.     But  nothing  of  the  kind 
appears  here.     In  fact  the  case  has  never  been  tried  upon  its 
merits,  but  upon  the  alleged  legal  insufficiency  of  the  com- 
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plaint,  and  there  is,  therefore,  nothing  to  show  the  actual 
existence  of  the  circumstances  necessary  to  charge  the  estate. 

While  this  disposes  of  the  appeal,  we  will  add  that  we  are 
clearly  of  the  opinion  that  oral  testimony  is  not  admissible 
to  show  the  grounds  upon  which  the  preceding  Judge  placed 
his  ruling.  The  demurrer  was  in  writing,  and  we  cannot 
look  beyond  it  and  the  judgment. 

The  principle  which  admits  such  testimony  in  aid  of  a 
record  pleaded  as  an  estoppel,  where  such  record  fails  to  dis- 
close the  precise  point  on  which  the  case  was  decided  (as  in 
Yaie.s  V.  YatcH,  81  N.  C,  397),  has  no  application  to  rulings 
upon  written  demurrers. 

We  will  also  remark  that  we  do  not  concur  in  the  propo- 
sition of  the  intelligent  counsel  that  an  executor  cannot  plead 
the  coverture  of  his  testatrix.  This  would  be  practically 
charging  her  estate  with  debts  for  which  she  was  not 
liable  in  her  life-time.  The  case  of  Ncwhart  v.  PeterSy  80  N.  C, 
167,  simply  decides  that  this  plea  cannot  be  interposed  by 
one  who  has  no  interest  in  the  subject-matter  of  the  suit  and 
who  cannot  be  affected  bv  its  result.  The  actum  invM  be  dis- 
inisscd. 

Merrimon,  C.  J.,  dissenting:  I  think  this  Court  ought  not 
to  dismiss  this  action  upon  the  ground  that  the  complaint 
fails  to  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  complaint  did  state  a  cause  of  action,  and  the  Court 
might  and  would  have  given  judgment  for  the  plaintiff  if 
the  defendant  had  not  pleaded,  or  in  case  he  failed  to  plead, 
the  coverture  of  his  testatrix  at  the  time  she  executed  the 
note  sued  upon.  It  is  settled  that  the  plaintiff  may  have 
judgment  against  a  married  woman  upon  a  note  or  alleged 
indebtedness  of  anv  kind  executed  or  incurred  while  she 
was  such  married  woman,  unless  she  pleads  her  coverture. 
That  is  a  defence  she  may  or  may  not  avail  herself  of,  and 
she  must  plead  it.     Vick  v.  PojjCj  81  N.  C,  22;  NeviUc  v. 


FEBRUARY  TERM,  1891.  229 


Baker  v.  Garris. 


Pope,  95  N.  C,  346;  Newhart  v   Peters,  80  N.  C ,  166;  Nkhol- 
son  V.  CoXy  83  N.  C,  48;  Johmton  v.  Cochrane,  84  N.  C,  446. 

Hence,  if  a  marrie  1  woman  should  simply  plead  in  a 
proper  case  that  she  did  not  execute  the  note  sued  upon,  or 
that  she  had  paid  the  same,  or  that  it  was  barred  by  the 
statute  of  limitations,  and  the  plea  should  be  determined 
against  her,  the  plaintiff  would  clearly  be  entitled  to  judg- 
ment, as  she  did  not  plead  her  coverture.  And  if  on  the 
trial  of  such  plea,  either  party  should  assign  error  as  to 
some  ruling  of  the  Court,  and  after  final  judgment  adverse 
to  him  or  her,  he  or  she  should  appeal  to  this  Court,  the  lat- 
ter could  not  ex  mero  moiu,  or  upon  motion  of  the  feme 
defendant,  dismiss  the  action  upon  the  ground  that  the  com- 
plaint failed  to  state  facts  sufficient  to  constitute  a  cause  of 
action,  because,  it  did  sufficiently  state  a  cause  of  action,  in 
the  absence  of  the  defence  of  coverture  properly  pleaded. 

In  this  case,  for  the  reasons  stated  above,  the  Court  below" 
could  not  have  dismissed  the  action  for  the  cause  last  above 
mentioned,  if  the  defendant  had  not  availed  himself  of  the 
defence  of  the  coverture  of  his  testratrix  by  demurrer  or 
answer,  and  for  the  like  reason,  upon  appeal  in  such  case, 
this  Court  could  not  upon  motion  dismiss  the  action. 

A  mere  motion  to  dismiss  the  action  in  such  case  is  not  suf- 
ficient, because  in  the  absence  of  the  coverture  pleaded  the 
complaint  would  be  sufficient  to  entitle  the  plaintiff  to 
judgment. 

In  this  case  the  defendant  pleaded  by  his  answer  the  cov- 
erture of  his  testatrix.  On  the  trial  he  assigned  error  as  to 
certain  rulings  of  the  Court  below,  and  after  final  judgment 
adverse  to  him  he  appealed  to  this  Court.  This  Court  should 
consider  and  dispose  of  the  assignments  of  error.  It  cannot 
properly  grant  the  motion  to  dismiss  the  action  upon  the 
ground  that  the  complaint  fails  to  state  facts  sufficient  to 
constitute  a  cause  of  action,  because,  simply  upon  its  face,  it 
does  state  a  cause  of  action.     Such  motion  will  be  allowed 
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only  when  no  cause  of  action  is  stated  and  when  the  Court 
has  not  jurisdiction.  The  Codcy  §  242.  The  case  of  Pijypen 
V.  Wesson,  74  N.  C,  437,  does  not  sustain  the  action  of  this 
Court  in  this  case.  In  that  case  the  defendant  demurred, 
and  the  Court  sustained  the  demurrer,  and  gave  judgment 
for  the  defendant.  It  did  not  grant  a  motion  to  dismiss  the 
action  nor  did  this  Court;  on  appeal,  the  latter  Court  simply 
affirmed  the  judgment  of  the  Court  below. 

Per  Curiam.  Error. 


♦  W.  A.  BLOUNT  V.  JULIA  WASHINGTON  et.  al. 

Parol    Trust — Statute  of  FS*auds — Emdence — Gmisideration— 

Contract. 

1.  A  parol  declaration  by  a  vendee,  made  after  the  execution  of  the 

deed,  absolute  on  its  face,  is  not  sufficient  to  raise  a  trust  in  favor 
of  the  vendor  or  anyone  by  his  direction. 

2.  Even  if  such  declaration  was  made  contemporaneous  with  the  deed, 

it  would  be  essential  to  establish  it  by  some  proof  outside  of,  or 
in  corroboration  of  that  of  the  vendor. 

3.  A  parol  promise,  made  by  a  vendee  after  the  execution  of  the  deed, 

to  convey  to  such  persons  as  the  vendor  might  direct,  is  void  under 
the  statute  of  frauds  ;  and  where  the  contract  is  denied  the  Courts 
will  not  enforce  it,  although  it  is  shown  that  a  consideration  passed. 

This  was  a  civil  action,  tried  at  the  November  Term, 
1890,  of  the  Superior  Court  of  Lenoir  County,  before  Arm- 
Jield,  J. 

The  plaintiff,  in  his  complaint,  in  substance,  alleged  that 
in  1875  he  owned  a  tract  of  land  known  as  "Vernon;"  that 


•Clark,  J.,  did  not  sit  on  the  hearing  of  this  case. 
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at  the  request  of  John  C.  Washington,  he,  by  deed,  absolute 
on  its  face,  conveyed  it  to  the  defendant  JuHa;  that  at  and 
before  the  making  of  this  deed,  said  John,  on  behalf  of  said 
Julia,  agreed  with  plaintiff  that  out  of  the  rents  and  profits 
of  said  land  the  defendant  Julia  should  pay  off  the  mort- 
gage then  upon  said  Jand,  and  should  convey  or  devise  it  to 
the  wife  and  children  of  plaintiff,  subject  to  a  life-estate  for 
defendant  Julia  and  her  husband  John ;  that  the  $125  recited 
in  the  deed  was  a  mere  nominal  consideration,  but  the  true 
consideration  was  the  contract  and  agreements  above  stated. 

W.  A.  Blount  (the  plaintiff  in  the  case)  being  on  the  stand, 
offered  to  prove,  by  his  own  testimony,  that  the  deed  was 
made  and  agreed  to  between  Mr.  Washington  and  himself, 
and  that  the  contract  or  condition  alleged  in  the  complaint 
was  agreed  on  between  Mr.  Washington  and  himself,  and 
that  Mrs.  Washington  afterwards  came  into  the  room,  accepted 
the  deed  and  paid  the  purchase-money,  if  any  was  paid,  and 
that  afterwards  Mrs.  Washington  was  informed  of  said  con- 
ditions, and  she  assented  to  the  same. 

To  this  testimony  the  defendant  objected.  Objection  sus- 
tained, and  plaintiff  excepted.  Plaintiff  thereupon  submit- 
ted to  a  judgment  of  nonsuit,  and  appealed. 

It  was  admitted  that  the  property  in  controversy  formerly 
belonged  to  the  late  John  C.  Washington;  that  it  was  mort- 
gaged to  James  A.  Bryan,  executor  of  James  W.  Bryan,  for 
about  $25,000 ;  that  while  this  mortgage  was  due  and  unpaid, 
executions  issued  against  the  said  John  C.  Washington, 
amounting  in  the  aggregate  to  many  thousand  dollars;  that 
the  equity  of  redemption  was  sold  under  these  executions 
some  time  in  the  year  1873,  and  purchased  by  the  plaintiff 
Blount  for  the  sum  of  $125;  that  in  September,  1876,  the 
said  John  C.  Washington  and  wife  mortgaged  one-half  of 
said  lands  (the  Bryan  mortgage  being  still  unpaid,  and 
unpaid  now)  to  the  defendant  Knox,  and  again,  in  May, 
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1885,  mortgaged  the  whole  to  secure  the  indebtedness  of  said 
John  C.  to  her;  that  John  C.  Washington  died  in  1887. 

Defendant  Knox  had  no  notice  of  any  equity  of  any  kind, 
as  claimed  by  the  plaintiff. 

Mr.  W.  B.  liodmany  Jr.,  for  plaintiff. 
Mr.  H.  R.  Bri/aii  (by  brief)  and  Mr.  (rcorge  Rountree,  for 
defendant  Knox. 

AvKRY,  J. — after  stating  tlie  facts:  The  deed  being  abso- 
lute upon  its  face,  if  the  plaintiff  seeks  in  this  action  to  set 
up  a  trust  in  favor  of  his  wife  and  children  to  compel  the 
defendant,  Mrs.  Julia  Washington,  to  convey  to  them,  subject 
to  her  life-estate,  proof  that  she  declared  orally,  after  the 
deed  to  her  was  executed  by  Blount,  that  she  assented  to  a 
previous  parol  agreement  between  her  husband  and  Blount, 
and  would  convey  or  devise  the  land  in  controversy  accord- 
ing to  its  terms,  would  be  insufficient  to  raise  atrust  in  favor 
of  the  wife  or  children,  and,  consequently,  to  give  the  plain- 
tiff a  standing  in  Court.  Piitvian  v.  Pitfmariy  107  N.  C,  159; 
Smiley  v.  Pearce,  98  N.  C,  185. 

If  the  plaintiff  had  proposed  to  prove  that  the  declaration 
of  trust  was  cotemporaneous  with  the  execution  of  the  con- 
veyance, it  would  have  been  essential  to  have  shown  some 
outside  fact  corroborative  of  the  plaintiff's  testimony,  and 
there  was  no  proposition  (if  that  would  have  been  sufficient) 
to  connect  it  with  other  eyidence.  Shields  v.  Whiiakery  82 
N.  C,  516;  Ilardlmj  v.  Longy  103  N.  C,  1;  Smiley  v.  PearcCy 
supra;  Williams  v.  Hodges,  95  N.  C,  32;  Edgerion  v.  Jones, 
102  N.  C,  278. 

But,  while  the  plaintiff's  counsel  admits  that  the  contract, 
being  in  parol,  is  voidable  and  cannot  be  enforced  without 
the  assent  or  despite  the  objection  of  Mrs.  Washington,  as  a 
general  rule,  he  insists  that  the  testimony  offered,  if  found 
by  the  jury  to  be  true,  would  bring  this  case  within  the 
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principle  laid  down  in  Burns  v.  McGreffoVyQO  N.  C, 222,  and 
approved  in  Hodge  v.  Powell,  96  N.  C,  64;  Walker  v.  Brooks, 
99  N. C,  207, and  5oi/d  v.  Turp'm, 94  N.  C,  1 3S.  The  defend- 
ant Washington  is  standing  strictly  on  the  defensive.  She 
is  asking  simply  to  be  left  undisturbed  in  the  enjoyment  of 
whatever  right  or  interest  she  still  retains  in  the  land.  Her 
objection  to  the  testimony  is  equivalent  to  a  demurrer  to  its 
suflSciency,  if  admitted. 

If  it  be  admitted  that  the  plaintiff  would  testify  that  she 
came  into  the  room  where  he  and  her  husband  were  con- 
versing, when  the  former  delivered  to  her  the  deed  for  the 
land,  and  she,  in  return,  paid  him  whatever  consideration 
passed,  and  that,  subsequent  to  this  transaction,  she  was 
informed  of  the  agreement  between  her  husband  and  plain- 
tiff*that  she  should  devise  or  convey  the  land,  subject  to  the 
estate  of  herself  and  husband  for  their  lives,  still  the  objec- 
tion that  the  alleged  parol  contract,  being  denied,  cannot  be 
enforced,  is,  it  seems,  insurmountable.  Holler  v.  Richards, 
102  N.  C,  545;  Bonham  v.  Craig,  80  N.  C,  224;  Forfescue  v. 
Crawford,  105  N.  C,  30.  It  is  impossible  to  disguise  the  fact 
that  the  demand  of  the  plaintiff  is  founded  exclusively 
upon  a  parol  promise  to  convey  or  devise,  made  after  con- 
veyance had  been  delivered  to  her  for  a  consideration,  and, 
therefore,  the  agreement  which  he  seeks  to  enforce  is  not 
supported  by  any  consideration,  and  is  void  under  the  statute 
of  frauds.  Plaintiff's  counsel  seems  to  concede  that  there  is 
no  ground  for  declaring  Mrs.  Washington  a  trustee  for  the 
wife  or  children  of  the  plaintiff,  or  for  his  benefit. 

We  cannot  concur  in  the  view  that  the  doctrine  established 
in  Burns  v.  McGregor,  suj)ra,  has  any  application  here.  It  w'as 
the  folly  or  misfortune  of  the  plaintiff  that  the  agreement 
between  the  defendant  Washington  and  himself  w^as  not 
embodied  in  the  conveyance  to  her,  or  some  deed  made  con- 
temporaneously by  her,  and  his  laches  in  this  respect  is  not 
avoided  or  excused  because  the  husband  of  the  defendant 
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induced  him,  by  promises  on  her  behalf,  to  execute  and 
deliver  the  deed.  She  paid  a  consideration  and  took  the 
deed  without  contemporaneous  promise.  She  could  not,  even 
upon  the  payment  of  a  consideration  to  her  afterwards,  by  a 
mere  verbal  j)romise,  ratify  and  give  validity  to  a  void  parol 
agreement  made  by  him,  wnatever  she  might  have  accom- 
plished by  a  writing  in  proper  form  recognizing  his  agency 
and  confirming  his  contract.  But  if  the  plaintiff  had  sub- 
sequently conveyed  to  her  another  tract  of  land,  reciting  in 
the  deed  that  the  consideration  moving  him  to  its  execution 
was  her  parol  promise  to  reconvey  or  devise  the  remainder 
in  fee  after  the  estate  for  the  joint  lives  of  herself  and  hus- 
band in  the  place  known  as  Vernon  to  his  wife  and  chil- 
dren, and  it  had  been  made  to  appear,  as  in  our  case,  that 
she  had  encumbered  Vernon  by  mortgaging  it  to  secure  a 
large  debt,  an  application  to  a  Court  of  Equity  to  compel 
her  to  reconvey  the  land  last  conveyed  to  her  or  to  relieve 
Vernon  of  encumbrance,  and  execute  a  deed  for  the 
remainder  in  fee  in  it  to  plaintiff's  wife  and  children,  would 
perhaps  present  a  case  analagous  to  those  relied  on. 

It  does  not  appear  that  Mrs.  Washington  is  retaining  the 
fruits  of  an  agreement  which  she  cannot  be  compelled  on 
account  of  coverture  to  perform,  nor  that  she  is  holding 
property  which  appears  from  any  deed  or  writing  (valid 
under  the  statute  of  frauds)  to  have  passed  to  her  as  a  con- 
sideration for  performing  some  verbal  agreement  on  her 
part,  which  she  now  proposes  to  repudiate  and  shield  her- 
self from  carrying  it  out  by  setting  up  the  statute  of  frauds 
or  the  disability  of  coverture  as  a  bar  to  its  enforcement. 
Mrs.  Washington  holds  now  the  equity  of  redemption  in 
Vernon  plantation,  having  conveyed  it  by  mortgage  deed 
to  secure  the  debt  due  to  Mrs.  Knox.  She  came  into  the 
room  where  her  husband  and  plaintiff  were  engaged  in  con- 
versation and  accepted  a  deed  for  the  place,  paying  a  con- 
sideration, which  may  have  been    only    $125,  and   totally 
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iDadequate,  so  far  as  the  value  is  concerned.  But  the  trans- 
action was  complete,  and  the  land  passed  to  her  discharged 
of  any  equity  of  the  plaintiff  growing  out  of  the  under- 
standing with  her  husband,  and  her  verbal  promise  subse- 
quently made  could  no  more  pass  to  the  plaintiff  a  right  to 
demand  in  equity  a  reconveyance  to  him,  than,  it  could 
operate  as  a  declaration  of  trust  in  favor  of  his  wife  and 
children.  If  the  plaintiff  could  establish  his  right  in  equity 
to  demand  of  Mrs.  Washington  a  reconveyance  of  the 
remainder,  it  would  still  devolve  upon  him  to  show  that 
Mrs.  Knox  had  notice  of  his  claim  before  she  loaned  her 
money  and  took  the  lien  upon  the  land  to  secure  her.  But 
we  think  that  there  was  no  error  in  the  ruling  of  the  Court 
below,  and,  therefore,  the  judgment  of  nonsuit  must  stand, 
so  far  as  we  can  see  from  the  evidence.  It  may  be  that 
there  was  additional  evidence  as  to  the  agency  of  the  hus- 
band that  would  present  a  new  phase  of  the  case. 

Affirmed. 


HENRY  TUCKER  v.  FLORA  TUCKER 
Homestead — Tenant-for-Ufe — Statute — Forfeiture — Descent. 

1.  A  widow  who  has  a  homestead  allotted  her  in  the  lands  of  her  deceased 

husband  in  lieu  of  dower  is  a  tenant-for-life  thereof,  within  the 
purview  of  the  statutes  which  provide  that  when  **  a  person  seized 
*  *  ♦  as  tenant-f or-life  "  shall  not,  within  one  year  after  sale 
for  taxes,  redeem  the  lands  sold,  shall  forfeit  to  the  person  heit 
in  ti  le,  his  or  her  right  in  the  premises. 

2.  Pewons  born  in  slaveiy,  of  slave  parents,  and  who  were  not  legiti- 

mated by  their  parents  marrying  subsequent  to  the  war.  are  not 
legiiimated  by  the  Act  of  1879  {The  Code,  §  1281,  Rule  13).  except 
to  the  extent  of  inheriting  from  their  parents.  Yet  such  persons 
have  the  rights  of  illegitimates  between  themselves  under  The 
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Code,  §  1281,  Rules  9  and  10.  Hence,  when  there  are  two  brothers 
coming  under  this  description,  and  one  dies  leavinj^  no  issue  or 
mother,  the  other  brother  inherits,  and  is  the  next  in  title.  {Tucker 
V.  Bellamy,  98  N.  C.»  31,  and  Jones  v.  Hoggard,  at  this  lerm  dis- 
tinguished). 

Civil  action  for  recover}'  of  real  estate,  tried  before  Gram, 
J.y  at  April  Term,  1890,  of  Nkw  Hanover  Superior  Court 

The  case  was  submitted  upon  facts  agreed,  from  which  it 
appeared  that  William  Tucker  died  in  1880,  seized  of  land 
in  controversy,  leaving  the  plaintiff,  his  only  brother,  leav- 
ing no  children,  and  the  defendant,  his  widow.  By  proper 
procedings,  the  premises  were  allotted  to  the  widow  as  her 
homestead  in  lieu  of  dower.  In  1886  she  listed  the  land  for 
taxes,  but  failing  to  pay  the  same  the  land  was  regularly 
sold,  after  due  advertisement,  January  7th,  1887,  and  was 
bought  by  one  Maria  Fuller,  who  was  the  adopted  daughter 
of  the  defendant.  The  defendant  failed  to  redeem  the  land, 
and  on  January  5th,  1889,  the  plaintiff,  claiming  to  be  the 
person  next  in  tide  to  said  land,  paid  the  tax,  penalty  and 
cost  to  the  Clerk  of  New  Hanover  Superior  Court,  the  same 
having  been  previously  tendered  by  him  to  Maria  Fuller, 
who  declined  to  accept  it.  It  is  further  admitted  that  the 
defendant  is  in  possession,  and  that  the  plaintiff  is  a  colored 
man,  formerly  a  slave,  as  was  also  the  husband  of  the  defend- 
ant. Their  mother  and  father  lived  as  man  and  wife  prior 
to  1868,  and  died  before  the  abolition  of  slavery.  Upon 
these  facts  the  Court  rendered  judgment  in  favor  of  defend- 
ant, and  plaintiff  appealed. 

No  counsel  for  plaintiff. 

Mr.  T.  W.  Strange,  for  defendant. 

Clark,  J  :  The  statute  (Acts  1885,  ch.  177,  §59)  provides 
that  when  the  person  "seized  as  tenant  by  curtesy  or  dower, 
as  tenant-for-life,  or  in  right  of  his  wife,"  of  land  which  is 


FEBRUARY  TERM,  1891.  237 


TucKKR  V.  Tucker. 


sold  for  taxes  thereon  **  shall  not  within  one  year  after  such 
sale  redeem  the  same  according  to  law,  such  person  shall 
forfeit  to  the  person  or  persons  next  in  title  to  such  lands  in 
remainder  or  reversion "  his  estate  in  said  land,  and  that 
such  person  next  in  title  may  redeem  it  within  one  year 
after  forfeiture.  This  section  is  re-enacted  verbatim  in  Acts 
1887,  ch.  137,  §121. 

The  allotment  of  the  premises  to  the  defendant  as  her  home- 
stead by  virtue  of  the  Constitution,  Art.  10,  §  5,  was  an  exten- 
sion and  prolongation  of  the  seizin  and  homestead  rightof  her 
husband  "during  her  widowhood."  For  that  period  she 
held  it,  was  "tenant"  or  "holder"  of  it,  protected  against 
sale  of  it  for  his  debts,  and  with  the  right  to  enjoy  the  "  rents 
and  profits,"  indeed,  in  this  respect  she  enjoys  the  homestead 
more  fully  than  her  deceased  husband  could  have  done,  for 
the  rents  and  profits  cannot  be  subjected  to  payment  of  his 
debts,  as  would  be  the  case  if  he  were  living  (Haul:  v.  Grfoi, 
78  N.  C,  247),  but  "enure  to  her  benefit."  Such  right  of 
occupancy  of  the  premises,  with  the  absolute  right  to  the 
rents  and  profits  during  widowhood,  while  technically  not 
in  all  respects  a  tenancy  for  life  (./o/^'.s-  v.  Britton,  102  N.  C, 
166),  is  at  least  such  within  the  purview  and  meaning  of 
this  statute.  2  Bl.,  131  It  cannot  be  that  the  premises  are 
exempt  from  taxation  during  her  occupancy,  since  the  Con- 
stitution expressly  provides  that  the  homestead  is  subject  to 
sale  for  taxes.  Art.  10,  §  2.  Nor  can  it  be  thought  that  the 
fee  is  subject  to  sale  for  non-payment  of  taxes  by  the  widow. 
Macay,  €3' parte y  84  N.  C,  63.  Indeed,  the  statute  above  cited 
(sec.  42)  provides  that  the  Sheriff's  deed  shall  convey  only  the 
estate  which  the  delinqueivt  had  in  the  land.  It  is  not  a 
reasonable  construction  of  the  statute  that  the  remainder- 
man should  be  held  to  payment  of  the  taxes  for  the  indefi- 
nite period  of  the  life  of  the  widow,  who  meantime  enjoys 
the  rents  and  profits,  under  penalty  of  losing  his  ultimate 
right  to  the  fee.    The  reasonable  and  just  construction  is 
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that  the  widow,  who  possesses  the  premises  and  enjoys  the 
rents  and  profits  thereof  "  during  widowhood,"  comes  within 
the  class  of  '*  tenants  for  life  "  desio:nated  bv  the  stiitiite,  and 
when  she  permitted  her  interest  to  be  sold  for  non-payment 
of  taxes  and  failed  to  redeem,  instead  of  the  premises  going 
out  of  the  family,  the  law  permitted  the  remainderman,  the 
"next  in  title,"  to  redeem  it,  as  he  elected  to  do,  within  the 
prescribed  time. 

The  defendant,  therefore,  comes  within  the  words  of  the 
statute  and  was  subject  to  forfeiture  of  her  estate  by  per- 
mitting the  land  to  be  sold  for  taxes  and  failing  to  redeem  it. 

It  is,  however,  contended  that  the  plaintiff  was  not  "the 
next  in  title,"  citing  T\Lckei'  v.  Bellamy ^  98  N.  C,  31,  and 
Jones  V.  Hoggardj  at  this  term.  The  Code,  §1281,  Rule  13, 
legitimating  the  children  born  prior  to  1868  of  colored 
parents  who  lived  together  as  man  and  wife,  confers  the 
right  of  inheriting  upon  the  children  onh'  as  to  their  parents' 
estates,  and  not  collaterally.  Prior  to  that  act,  such  children 
had  only  the  rights  of  other  illegitimates,  and,  by  section 
1281,  Rules  9  and  10,  could  only  inherit  from  their  mother, 
when  there  was  no  legitimate  child,  and  from  one  another. 
The  Act  of  1879,  The  Code,  §  1281,  Rule  13,  did  not  abridge 
the  rights  given  by  Rules  9  and  10,  but  extended  them  by 
conferring  upon  parties  designated  therein  the  right  of  suc- 
ceeding to  the  father  and  also  to  the  mother  in  all  cases.  It 
follows,  therefore,  that  the  husband  of  the  defendant  and  the 
plaintiff  were,  in  the  eye  of  the  law,  as  to  each  other,  vested 
with  the  rights  of  illegitimates,  and,  upon  the  death  of  Wil- 
liam Tucker,  the  estate  descended  to  the  plaintiff,  subject  to 
the  dower  and  homestead  rights  of  the  widow. 

This  case  differs  from  the  two  cases  above  cited.  In  Tucker 
v.  Bellamy,  supra,  the  Court  held  that  the  Act  of  1879  Rule 
13,  supra,  did  not  authorize  the  children  legitimated  by  it  "to 
inherit  from  collateral  kindred,  such  as  uncles  and  aunts.'' 
It  may  be  noted  that  this  did  not  conflict  with  Rule  10,  for, 
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though  that  rule  allows  illegitimate  children  to  be  legitimate 
as  between  themselves  and  their  representatives,  this  contem- 
plates that  such  representatives  shall  be  themselves  legiti- 
mate representatives  of  the  illegitimate  child.  In  Tucker  v. 
Bellamy,  the  plaintiffs  were  the  illegitimate  representatives 
(being  born  in  slavery)  of  the  illegitimate  brother  who  died 
in  slavery  w^hen  incapable  of  inheriting,  and,  therefore,  the 
estate  of  the  aunt  could  not  pass  to  them  unless  authorized  by 
Rule  13,  which,  the  Court  held,  conferred  no  rights  to  inherit 
upon  collaterals.  Rule  13  made  them  legitimate,  it  is  true, 
as  to  their  father's  estate,  but  they  did  not  claim  the  estate 
of  their  father,  but  of  their  aunt.  In  the  present  case,  by 
virtue  of  emancipation  and  the  Constitution,  the  plaintiff 
has  the  same  civil  rights  as  any  other  illegitimate,  and, 
under  Rule  10,  can  succeed  to  the  estate  of  his  illegitimate 
brother.     Rule  13  has  no  application  to  this  case. 

Jones  v.  Hoggard,  at  this  term,  is  also  materially  different. 
In  that  case  the  decedent  left  a  legitimate  brother,  who  was 
the  defendant,  and  several  illegitimate  brothers  and  sisters, 
the  plaintiffs,  who  were  only  legitimated  by  Rule  13.  The 
Court  held  that  this  last  Rule  only  conferred  the  right  of 
inheriting  from  the  parents  and  not  from  the  brother.  The 
decedent  and  the  defendant  in  that  case  being  legitimate 
brothers,  Rule  10  did  not  apply  to  plaintiffs  as  here.  In  the 
present  case  the  plaintiff  and  his  brother  were,  of  necessity, 
either  legitimates  or  illegitimates.  If  legitimates,  then  the 
plaintiff  was,  of  course,  next  in  title:  if  illegitimates,  there 
being  no  legitimate  brother  or  sister,  the  plaintiff  was  equally 
next  in  title. 

Error. 
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I.  C.  &  A.  H.  MUSE  V.  THE  LONDON  ASSURANCE 

CORPORATION. 

Time — "  Month  " — "  Year  " — Irumrance — Contract — Statute 

of  Limitations. 

1.  The  uords  **  twelve  inonih«,"  in  the  ahfence  of  any  legislative  defini- 

tion of  the  word  month  and  the  word  *'  year,"  will  be  interpreted 
to  mean  twelve  calendar  months. 

2.  A  siipulatioii  in  a  policy  of  insurance,  that  the  insured  shall  bring 

his  a^  tion  for  any  Iofs  *'  within  twelve  mouth  nejct  aft^^r  the  loss 
shall  occur  '*  is  not  in  contravention  of  the  general  policy  of  the 
statutes  of  limitations,  nor  w  ith  the  special  statute  of  this  State 
{7 he  Code,  ^  3076),  which  limits  the  powers  of  insurance  companies 
to  make  such  stipulations  or  conditions  to  a  "  period  less  than  one 
year  from  the  time  "  of  the  loss. 

This  is  a  motion,  before  Graves^  J.,  at  the  October  Term, 
1890,  of  Superior  Court  of  Moork  County. 

The  defendant  moved  for  judgment  upon  the  face  of  the 
pleadings. 

From  the  pleadings  it  appears  that  the  defendant  made  a 
contract  to  insure  the  store-house  of  the  plaintiffs,  situate  in 
the  town  of  Cameron,  North  Carolina,  and  on  the  7th  day  of 
June,  1885,  received  thirty-six  dollar^^  as  premium  and  deliv- 
ere<l  to  the  plaintiffs  its  policy  of  insurance;  that  on  the  31st 
day  of  August,  1885,  the  said  store-house  was  totally  destroyed 
by  fire;  that  the  plaintiffs  have  demanded  the  sum  of  one 
thousand  dollars  for  the  loss,  and  the  defendant  refused  to 
pay  it;  that  a  difference  arose  between  the  defendant  and 
plaintiffs  as  to  the  amount  of  damages  sustained  by  the 
plaintiffs,  for  which  defendant  is  liable,  and  the  parties  sub- 
mitted to  arbitration,  and  the  arbitrators  awarded  the  sum 
of  seven  hundred  and  ninety-three  dollars  and  thirty-five 
cents  to  the  plaintiffs. 
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The  policy  of  insurance  contains  this  stipulation: 

"It  is  furthermore  expressly  provided  and  agreed  that  no 
suit  or  action  against  this  corporation  for  the  recovery  of  any 
claim  by  virtue  of  this  policy  shall  be  sustainable  in  any 
Court  of  law  or  chancery,  unless  such  suit  or  action  be  com- 
menced within  twelve  months  next  after  the  loss  shall  occur; 
and  should  any  suit  or  action  be  commenced  against  this 
corporation  after  the  expiration  of  the  aforesaid  twelve 
mouths,  the  lapse  of  time  shall  be  taken  and  deemed  con- 
elusive  evidence  against  the  validity'  of  such  claim,  any  stat- 
ute of  limitation  to  the  contrary  notwithstanding." 

The  sum  awarded  to  plaintiffs  has  not  been  paid. 

In  November,  1885,  the  plaintiffs  instituted  this  suit  in  the 
Superior  Court  of  Moore  County  upon  the  policy  of  insur- 
ance, and  upon  motion  of  the  defendant,  that  action  was 
removed  for  trial  to  the  Circuit  Court  of  the  United  States 
for  the  Western  District  of  North  Carolina,  and  pended  there 
until  October,  1887,  when  a  nonsuit  was  taken  and  entered 
of  accord. 

On  the  11th  day  of  October,  1887,  the  plaintiffs  commenced 
a  suit  for  the  same  cause  of  action  in  the  Superior  Court  of 
Moore  County. 

This  action  is  upon  the  policy  of  insurance,  and  not  for  the 
sum  awarded  by  the  arbitrators. 

The  Code,  §3076,  provides:  "No  person  licensed  to  do 
insurance  business  under  this  chapter  shall  limit  the  term 
within  which  any  suit  shall  be  brought  against  such  person 
to  a  period  less  than  one  year  from  the  time  when  the  loss 
insured  against  shall  occur." 

The  Court  denied  the  motion,  and  the  defendant  appealed. 

Messrs,  /.  C\  Black  and  A.  W.  Haywood,  for  plaintiffs. 
Mr,  John  W,  Hiiisdale,  for  defendant. 

108—16 


1 


242  IN  THE  SUPREME  COURT. 

Muss  V.  Assurance  Company. 

Avery,  J. :  It  seems  to  be  established  that  a  provision  in  a 
policy  that  the  insured  may  bring  suit  within  twelve  months 
after  the  loss,  and  not  later,  being  in  the  nature  of  a  condition 
precedent,  is  not  in  contravention  of  the  policy  of  the  statutes  of 
limitation,  and  will  be  upheld  by  the  Courts.  May  on  Insur- 
ance, §  478 ;  O'Laughlin  v.  Ins,  Co,,  11  Fed.  Rep.,  2S0 ;  jFWtom 
V.  Im,  Co,,  7  Gray,  61 ;  WUlimi^  v.  Im,  Co.,  27  Vt.,  99 ;  Rid' 
dlebarger  v.  Ins,  Co.,  7  Wall.,  386 ;  Gray  v.  Ins.  Co.,  1  Black- 
ford, 280.  The  weight  of  authority  sustains  the  position, 
also,  that  ^'  the  rights  of  the  parties  in  such  cases  are  fixed 
by  the  contract,"  and  that  the  contract  must  be  construed  as 
requiring  that  the  action  which  is  prosecuted  to  judgment 
(not  a  suit  begun  previously)  must  be  brought  within  twelve 
months  after  the  loss  occurs,  unless  the  conduct  of  the  insurer 
has  been  such  as  to  amount  to  a  waiver  of  the  benefit  of  the 
condition.  Riddlebarger's  case,  supra ;  Arthur  v.  Ins  Co.,  78 
N.  Y.,  462;  McFarland  v.  Ins.  Co.,  6  W.  Va.,  437,  and  2  Phil- 
lips on  Insurance,  §  1P83. 

The  condition  that  the  suit  shall  be  instituted,  if  at  all, 
within  a  year  after  the  loss  has  been  sustained,  as  reason- 
able and   valid,  in   part,  at  least,  because  the  tendency  of 
speedy  investigations,  while  the  evidence  is  fresh,  is  to  pre- 
vent fraudulent  practices.    4  Wait  on  Act.  and  Def.,  86.  But 
such   stipulations,  operating  as  forfeitures,   are  construed 
strictly,  and  comparatively  slight  evidences  of  waiver  have 
been  held  sufficient  to  prevent  their  enforcement.     Ripley  v. 
/tw.  Co.,  29  Barb.,  552 ;  Aines  v.  Im.  Co.,  14  N.  Y.,  253.  There 
was  nothing,  however,  in  the  conduct  of  the  company  or  its 
agents  that  was  calculated  to  mislead  the  plaintiff  as  to  its 
purposes  and  induce  him  to  postpone  instituting  the  action, 
nor  was  there  evidence  of  evading  service,  or  of  anj*^  act 
showing  a  purpose  on  the  part  of  the  company  to  preventer 
delay  the  bringing  of  the  suit  after  the  plaintiff  determined 
to  take  more  active  steps.     We  think,  therefore,  that  there 
was  not,  under  the  most  liberal  view  of  the  law  on  that  sub- 
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ject,  sufficient  evidence  to  go  to  the  jury  as  tending  to  show 
a  waiver.  Peoria  Lis,  Co.  y.  Hall,  12  Mich.,  211;  Ripley's 
and  Arthur's  cases,  supra. 

So  far,  our  views  coincide  fully  with  those  expressed  by 
the  learned  Judge  who  presided  in  the  Court  below. 

But  we  do  not  concur  in  the  construction  given  by  him  to 
section  3076  of  The  Code,  and  in  the  consequent  conclusion 
that  the  stipulation  in  the  policy  was  void  because  it  was  in 
conflict  with  that  statute.     If,  instead  of  prohibiting  licensed 
insurance  companies  from  stipulating  that  actions  should 
begin  within  a  shorter  period  than  one  year,  the  Legislature 
had,  by  appending  an  additional  subsection  under  section 
156  of  The  Code,  prescribed  one  year  as  the  limit  for  bring- 
ing the  action  for  a  loss  sustained  by  the  assured,  there  would 
have  been  good  ground  for  the  contention  that  the  right  of 
action  would  still  subsist  for  a  year  after  "  nonsuit,  reversal 
or  arrest  of  judgment,"  under  the  provisions  of  section  166 
of  The  Code.    But  his  Honor's  ruling  rests  entirely  upon  the 
idea  that  the  stipulation  that  no  action  should  be  sustainable 
unless  it  should  be  "  commenced  within  twelve  months  next 
after  the  loss  shall  occur,"  was,  in  effect,  a  limitation  of  the 
time  within  which  suit  might  be  brought  "  to  a  period  less 
than  one  year,"  and  was  void  because  in  contravention  of  an 
express  provision  of  the  law.     Twelve  months,  in  the  absence 
of  a  legislative  definition  of  the  word   "  month,"   must  be 
interpreted,  according  to  the  ordinary  popular  understand- 
ing, as  meaning   twelve  calendar  (not  lunar)  months.     2 
Rapalge's  Law  Die;  Cross  v.  Fowler,  21  Cal,  390;  Bouvier's 
Law  Die. ;  S.  and  L.  Society  v.  Thompson,  37  Cal.,  347 ;  Mitchell 
y.  Woodson,  37  Miss.,  567 ;  Sprague  v.  Norway,  31  Cal.,  174; 
Kimball  v.   Lawson,  2  Vt.,   142 ;    Willianuoii   v.    Farmer,  1 
Bailey  (S.  C),  611  ;  Brewer  v.  Harris,  5  Grattan,  285;  Com- 
missiojters  v.  Chambers,  4  Dall.  (Penn.),  133. 

The  Courts  of  this  country  have  very  generally  adopted  a 
different  rule  of  construction  from  that  which  obtained  in 
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England  before  the  Revolution,  because  the  popular  sense  of 
the  word  "  month  "  was,  in  America,  a  calendar,  not  a  lunar, 
month.  Kiiaball  v.  Lawson,  supra.  On  the  other  hand,  the 
word  "  year"  is  interpreted  to  mean  twelve  calendar  months. 
See  definitions  of  the  word :  2  Abbot's  Law  Die. ;  2  Rapalge^s 
Law  Die. ;  2  Bouvier's  Law  Die. 

We  understand  his  Honor,  however,  to  hold  that  "  within 
one  year  "  is  necessarily  "  less  than  one  year,"  and,  therefore, 
the  stipulation  is  in  conflict  with  the  statute.     While  his 
construction  of  the  language  of  the  policy  is  more-  than 
plausible,  we  do  not  concur  in  it.     The  law  was  enacted  to 
prohibit  persons  or  corporations  engaged  in  the  business  of 
insuring  lives  or  property  from  inserting  in  policies  issued  a 
provision  that  an  action  for  a  loss  could  not  be  maintained 
unless  it  should  be  instituted  before  the  expiration  of  six  or 
ten  months,  or  of  any  period  less  than  one  year,  or  twelve 
months.     The  stipulation  in  this  case  did  not  fix  the  limit  at 
less  than  one  year,  but  precisely  at  twelve  months,  which 
was  equivalent  to  a  year.      An  agreement  that   the  time 
for  bringing  the  action  should  be  limited  to  two  years,  or  to 
any  intermediate  period  down  to  and  including  one  year, 
would   have  been    valid.      The   inhibition   of  the  statute 
extended  only  to  stipulating  for  a  time  of  limitation  less  than 
a  year.     We  think  that  upon  the  face  of  the  pleadings,  and 
upon  the  facts  admitted,  it  was  apparent  that  the  plaintiff 
could  not  maintain  this  action,  and  the  defendant  was  enti- 
tled to  judgment  for  costs. 

Error. 
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J.  W.  HOLUNGSWORTH  v.  W.  H.  TOMLINSON  et  al. 

Contract — Interest —  Usury — Evidence — Principal  and  Surety — 

Exoneration. 

1.  Receipt  of  interest  In  advance  of  the  time  ic  would  accrue  is  prima 

facie  evidence  of  a  binding:  contract  to  forbear  and  delay  the  time 
of  payment  of  the  princip  il,  and  no  action  can  be  maintained  for 
such  principal  during  the  period  covered  by  the  agreement  unless 
the  right  to  sue  has  been  reserved;  and  in  the  absence  of  rebut- 
ting proofs  the  prima  facie  case  becomeij  coaclusive. 

2.  The  receipt  of  interest  in  advnnce,  although  upon  an  usurious  rate, 

will  support  a  contract  to  forbear,  and  if  made  without  the 
assent  or  knowledge  of  the  surety  to  the  obligation  will  exon- 
erate him  from  liability. 

This  was  an  appeal  from  a  Justice ^s  judgment  in  a  civil 
ACTION  on  a  note  for  $175  due  ninety  days  after  November 
5, 1886,  with  interest  at  eight  per  cent.,  tried  before  MacRa^y 
J.J  at  November  Term,  1890,  of  Cumberland  Superior 
Court. 

The  execution  of  the  note  was  admitted,  and  also  that  the 
defendant  Rosenthal  and  McQueen's  estate  were  sureties  only, 
Tomlinson  being  principal  on  the  note. 

The  following  issue  was  submitted  by  consent  of  counsel : 

"  Was  there  an  arrangement  between  the  plaintiff  and  the 
principrtl  debtor  Tomlinson  unknown  to  and  not  agreed  to 
by  the  sureties,  by  which  the  sureties  are  released  from  their 
obligation  upon  the  note?" 

Tlie  burden  of  proof  being  upon  the  defendants  they 
offered  the  defendant  Tomlinson,  who  testified  that  he  is  the 
principal  debtor  on  the  note  and  got  the  money  from  the 
plaintiff;  that  when  he  borrowed  this  money  from  plaintiff, 
he  was  to  pay  a  pretty  good  interest — seventeen  or  eighteen 
per  cent. 
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As  loDg  as  he  paid  the  interest,  nothing  was  said.  When 
the  note  hecame  due  there  was  nothing  said  about  the  prin- 
cipal. As  long  as  he  was  able  to  continue  the  payment  of 
interest  it  seemed  all  right  with  the  plaintiff;  he  wou'd  not 
swear  positively  that  he  had  any  definite  conversation  with 
plaintiff  about  it.  The  main  thing  that  passed  between  him 
and  plaintiff  was  his  paying  him  this  big  interest  and  bor- 
rowing the  money  from  him.  It  was  under  an  understand- 
ing between  plaintiff  and  him  that  he  paid  the  seventeen  or 
eighteen  per  cent  interest;  he  did  not  know  anything  about 
the  date  of  payment  of  interest;  he  paid  him  interest  in 
advance,  at  the  maturity  of  the  note,  and  when  the  endorse- 
ment was  made  upon  the  note;  he  could  not  remember  how 
long  he  paid  interest,  but  he  did  until  he  got  so  he  could  not 
pay.  He  paid  interest  on  it  a  good  long  time  after  it  was 
due. 

Neither  of  the  sureties  knew  anything  about  his  paying 
this  eighteen  per  cent,  interest. 

This  action  was  begun  on  the  15th  of  March,  1889. 

George  Rosenthal  testified,  for  defendants,  that  he  is  surety 
on  this  note;  that  he  never  knew  of  any  arrangement 
between  Mr.  Tomlinson  and  the  plaintiff  about  thepa3^meDt 
of  interest  and  the  principal  not  being  called  for;  that  he 
never  assented  to  it.  A  month  or  so  before  this  action  was 
brought,  plaintiff  came  and  told  witness:  "Here,  I  have  got 
your  endorsement."  Witness,  said,  "What  endorsement?" 
Plaintiff  then  told  witness  about  these  notes.  At  that  time 
this  endorsement  was  on  the  note,  "  Interest  paid  up  to  May 
5, 1888."  Witness  said:  "  What  made  you  keep  those  notes 
until  McQueen  was  dead  and  Tomlinson  not  able  to  pay?" 
He  made  no  reply  except,  "  I  have  got  your  endorsement." 

The  plaintiff  offered  no  evidence. 

The  presiding  Judge  instructed  the  jury  that  there  was  no 
evidence  that  there  was  any  agreement  between  plaintiff  and 
the  principal  debtor  Tomlinson  by  which  the  sureties  were 
released. 
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Defendants  excepted  to  all  of  the  charge.  The  jury,  under 
instructions,  responded  to  the  issue,  "  No." 
Judgment  for  plaintiffs,  and  defendants  appealed. 

Mr.  George  M.  Ro8€y  for  plaintiff. 
Mr.  T.  H.  SuMoUj  for  defendants. 

Shepherd,  J.:  The  only  issue  submitted  to  the  jury  was 
as  follows:  "Was  there  any  arrangement  between  the  plain- 
tiff and  the  principal  debtor,  Tomlinson,  unknown  to  and 
not  agreed  to  by  the  sureties  by  which  the  sureties  are  released 
from  their  obligation  upon  the  note?" 

His  Honor  held  that  there  was  no  evidence  of  any  such 
agreement,  and  the  issue  was  answered  in  the  negative. 

It  is  true  that  the  witness  Tomlinson  (the  principal  in  the 
note)  did  not  testify  in  express  terms  that  there  was  an  agree- 
ment to  forbear  for  any  definite  time,  but,  considering  the 
whole  testimony,  we  think  that  there  was  sufficient  evidence 
to  have  warranted  an  affirmative  finding  of  the  issue.  The 
note  matured  on  the  5th  of  February,  1887,  and  Tomlinson 
testified  that  at  that  time  he  paid  the  plaintiff  interest  in 
advance,  when  an  endorsement  was  made  upon  the  note. 
The  endorsement  is  as  follows:  "Interest  paid  up  to  May 
5th  J  888." 

"The  general  rule  is  that  the  reception  of  interest  in 
advance  upon  a  note  is  prima  facie  evidence  of  a  binding 
contract  to  forbear  and  delay  the  time  of  payment,  and  no 
suit  can  be  maintained  against  the  maker  during  the  period 
for  which  the  interest  has  been  paid,  unless  the  right  to  sue 
be  reserved  by  the  agreement  of  the  parties.  The  payment 
of  the  interest  in  advance  is  not  of  itself  a  contract  to  delay, 
but  is  evidence  of  such  contract;  and  while  this  evidence 
may  be  rebutted,  yet,  in  the  absence  of  any  rebutting  evi- 
dence, it  becomes  conclusive."  Brandt  on  Suretyship,  305. 
The  fact  that,  when  the  interest  was  paid,  nothing  was  said 
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about  the  principal,  does  not  of  itself  rebut  the  *^pHm<i  facie 
evidence  of  the  binding  contract "  of  forbearance ;  for  such  a 
contract  **  need  not  be  in  express  terms,  nor  proved  by  direct 
evidence.  *  *  *  It  is  sufficient  if  a  mutual  understand- 
ing and  intention  to  that  effect  are  proved.  If  the  parties 
act  upon  the  terras  of  an  implied  agreement  to  that  effect  it 
will  be  sufficient."     Brandt,  supra^  304. 

The  testimony  as  to  the  dealings  between  the  plaintiflF  and 
the  principal  debtor,  so  far  from  rebutting,  very  strongly  sus- 
tains the  prima  facie  evidence  of  an  agreement  to  forbear, 
resulting  from  the  payment  of  the  interest  in  advance.  His 
Honor  was,  perhaps,  influenced  in  his  ruling  by  the  case  of 
Bank  v.  Lineberger,  83  N.  C,  454,  in  which  it  was  held  that 
usurious  interest,  either  promised  or  actually  paid,  would  not 
support  a  contract  of  forbearance.  The  ruling  in  that  case  was 
modified  in  Carter  v.  Duman,  84  N.  C,  676,  the  attention  of  the 
Court  not  having  been  called  to  Scott  v.  Harrl%  76  N  C,  205, 
and  other  previous-  decisions.  So  it  is  now  well  settled  that 
"  the  exoneration  of  the  suretv  is  the  same  when  the  contract 
of  forbearance  is  usurious  in  terms,  and  especially  when  the 
consideration  has  been  paid."  Forbes  v.  Sheppardy  98  N.  C, 
111.  For  the  foregoing  reasons  we  think  there  should  be  a 
new  trial.  Error. 


THOMAS  J.  SMITH  v.  R.  W.  HICKS. 

Reference — Except iom^ — Trial  by  Jury —  Waiver. 

1.  An  ordf»r  referring  a  cause  to  a  referee,  "under  The  Code^  to  deter- 
mine all  issues  of  law  and  fact,  and  make  report/'  neitlier  party 
objecting,  is  not  a  compult^ory  reference,  and  ie  a  waivei  of  trial 
by  jury. 
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2.  Upon  exceptions  to  the  finding  of  fact  by  a  referee,  under  a  consent 

reference,  the  Court  may  review  such  finding  and  overrule  or 
modify  it;  but  it  is  error  to  submit  an  issue  thereon  to  a  jury  aa  a 
matter  of  right  to  the  party  excepting. 

3.  An  order  of  reference,  by  consent,  will  not  ordinarily  be  stricken  out 

without  the  consent  of  both  parties  thereto. 

This  is  a  civil  action,  which  was  tried  at  November  Term, 
1890,  of  Cumberland  Superior  Court,  MacRac, ,/.,  presiding. 

The  action  involved  the  taking  of  an  account.  At  May 
Term  of  the  Superior  Court  of  1889  the  Court  entered  this 
order  of  reference,  neither  party  objecting : 

"This  case  coming  on  to  be  heard,  it  is  considered  and 
adjudged  by  the  Court  that  this  cause  be  referred  to  Neill  W. 
Ray,  Esq.,  under  The  Code,  to  determine  all  issues  of  law  and 
fact,  and  make  rejjort  to  this  Court.*' 

At  a  subsequent  term  the  referee  filed  his  report,  whereby 
it  appears  that  he  found  from  the  evidence  the  amount  of  the 
debt  due  from  the  plaintiff  to  the  defendant,  and  the  mortgage 
of  property  to  secure  the  same,  etc.  At  the  same  term  the 
plaintiflF  filed  an  exception  to  the  report  of  the  referee,  as  fol- 
lows: "For  that  the  referee  finds  that  the  note  and  mortgage 
from  plaintiff  to  defendant  were  not  satisfied  by  the  sale  and 
delivery  of  the  still  and  fixtures  by  the  defendant  to  W.  B. 
Owen,  whereas  he  ought  to  have  found  that  the  said  note 
and  mortgage  were  satisfied  by  said  sale  and  delivery."  To 
which  finding  the  plaintiff  excepts,  and  asks  that  an  issue 
,  may  be  submitted  to  the  jury  to  determine  whether  the  sale 
and  delivery  of  the  still  and  fixtures  by  the  defendant  to 
W.  B.  Owen  were  in  satisfaction  of  the  note  and  mortgage 
from  plaintiff  to  defendant. 

At  a  subsequent  term  the  defendant  moved  to  confirm  the 
report,  and  the  plaintiflF  insisted  upon  his  exception  and  the 
subnii.«Jsion  of  his  sug<rosted  issue  to  a  jury.  The  Court 
thereupon  entered  this  order: 

"This  cause  being  henrd,  on  motion  to  confirm  the  report, 
the  plaintiff  insists  that  the  reference  is  compulsory,  and  the 
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Court,  upon  hearing  the  order,  ib  of  opinion  that  the  refer- 
ence is  under  The-  Code,  and  not  a  consent  reference."  So 
announced,  and  the  defendant  excepted. 

At  a  subsequent  term  the  Court  submitted  to  the  jury  this 
issue:  '^  Was  the  debt  and  mortgage  satisfied  by  a  sale  of  the 
still  to  Owen  ?  "  To  this  defendant  objected  and  excepted. 
The  jury  responded  to  the  issue,  "Yes." 

Much  evidence  was  produced  on  the  trial,  and  there  were 
divere  exceptions  both  to  evidence  and  to  instructions  given 
to  the  jury,  and  others  upon  the  ground  that  the  Court 
refused  to  give  special  instructions  asked  for  by  him,  but 
these  need  not  be  reported,  except  the  following : 

1.  That  the  Court  did  not  confirm  the  report  and  findings 
of  the  referee  and  render  judgment  accordinglj'  in  favor  of 
the  defendant. 

2.  Tliat  the  Court  submitted  an  issue  to  the  jury  after  an 
issue  agreed  upon  by  the  plaintiff  and  defendant  had  been 
passed  upon  by  the  referee  and  decided  in  favor  of  the 
defendant. 

3.  That  the  Court  decided  that  the  reference  was  not  a 
consent  reference. 

4.  That  the  issue  submitted  to  the  jury  was  based  upon 
plaintiff's  exception  to  the  report  of  the  referee,  and  was 
calculated  to  mislead,  and  instead  thereof,  the  issue,  if  any, 
should  have  been  the  same  as  passed  upon  by  the  referee. 

Upon  the  verdict  of  the  jury  the  Court  sustained  the 
exception  to  the  report  of  the  referee,  and  required  that  the 
same  be  made  to  conform  to  the  verdict.  The  Court  itself 
did  not  review  the  findings  of  fact  by  the  referee,  but  founded 
its  action   simply  upon  the  verdict  of  the  jury. 

There  was  a  judgment  for  the  plaintiff  and  the  defendant 
appealed. 

Mr,  R.  P,  Buxton,  for  plaintiff. 

Mr,  II,  McI).  liobimon,  for  defendant. 
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Merrimon,  C.  J. :  The  defendant's  counsel  insisted  on  the 
argument  here  that  the  reference  was  made  by  the  Court 
with  the  consent  of  the  parties  and,  therefore,  the  Court  itself 
should  have  reviewed  the  findings  of  fact  by  the  referee  and 
approved,  modified  or  reversed  the  same,  and  should  not 
have  submitted  the  issue  of  fact  to  the  jury.  We  are  of 
that  opinion  and,  therefore,  the  first  exception  must  be  sus- 
tained. 

The  nature  of  the  action  was  such  as  to  require  an  account 
to  be  taken.     To  that  end,  the  Court  made  the  order  of  ref- 
erence in  the  presence  of  the  parties  and  their  counsel.     In 
the  absence  of  objection,  the  reasonable  and  just  implication 
and  inference  was  that  they  assented  to  and  sanctioned  it. 
That  the}'  did,  and  that  such  a  reference  is  made  by  consent, 
is  clearly  settled  by  numerous  decisions  of  this  Court.  More- 
over, such  consent  is  in  efl^ect  a  waiver  of  the  right  to  a  trial 
by  jury.     The  parties  thus  consented  that  the  referee  might 
find  the  facts,  subject  to  the  right  and  duty  of  the  Court  in  a 
proper  case  to  supervise  such  findings.     Annjield  v.  BroivUy 
70  N.  C,  27;  Atkinson  v.  Whitehead,  77  N.  C,  418;   White  v. 
Utley,  86  N.  C,  415;  Grant  v.  Hughes,  96  N.  C,  177;  Xissen 
V.  Mining  Co.,  104  N.  C,  309;  Morriseij  v.  Swinso7i,  id.,  555; 
Battle  V.  Mayo,  102  N.  C,  434,  and  there  are  other  like  cases. 
The  defendant  objected  to  submitting  the  issue  of  fact  to 
the  jury.    The  Court  ought  not  to  have  compellerl  him  to 
submit  to  the  trial  by  jury,  because,  as  the  parties  assented 
to  the  reference,  the  order  in  that  respect  would  not  ordina- 
rily be  stricken  out  or  materially  modified  without  the  con- 
sent of  both  parties.     Perry  v.  Tupper,  77  N.  C,  413;  Flem- 
ming  v.  Roberts,  id.,  415;   White  v.  Vtley,  supra;  Patrick  v. 
Railroad,  101  N.  0.,  602;  Morri.<iey  v.  Sivinsou,  s^ipra. 

The  plaintiff's  counsel  insisted  on  the  argument,  that  if 
the  plaintiff  was  not  entitled  to  a  trial  by  jury  (as  he  insisted 
he  was)  because  of  the  reference,  still  the  Court  might  sub- 
mit the  issue  of  fact  to  the  jury  with  a  view  to  aid  itself  in 
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the  exercise  of  its  supervising  control  over  the  findings  of 
fact  by  the  referee.  If  it  be  granted  that  in  some  cases  the 
Court  might,  for  such  purposes,  submit  issues  of  fact  to  a 
jury,  it  did  not,  nor  did  it  purport  to  do  so  in  this  case.  It 
proceeded  erroneously  on  the  ground  that  the  reference  was 
compulsory  and,  therefore,  the  plaintiff  was  entitled  to  a  trial 
by  jury;  it  hence  framed  what  it  deemed  an  appropriate 
issue,  submitted  the  same  to  a  jury,  and  upon  their  verdict 
founded  its  judgment,  without  itself  reviewing  the  findings 
of  fact  by  the  referee  in  any  respect  or  at  all.  The  prime 
error  of  the  Court  consisted  in  treating  the  order  of  reference 
as  compulsory.  It  should  have  held  that  it  was  assented  to 
by  the  parties,  and  proceeded  to  review  the  findings  of  fact 
by  the  referee  and  sustained  or  overruled,  in  whole  or  in  part, 
the  exception,  and  given  judgment  accordingly. 

There  is  error.     The  judgment  must  be  reversed,  and  the 
case  disposed  of  according  to  law. 

Error. 


E.  F.  MOORE  v.  JOSEPH  RAY. 

Contract — Whni  Right  of  Action  Accrue-^ — Demand. 

A  chattel  morrgage  contained  a  stipulation  that  if  the  mortgagor  failed 
to  pay  the  debt  secured.  *' on  or  before  matuHty"  the  mortgagee 
might  take  possession  of  the  mortgaged  ptoperty  and  sell :  Held 
(1),  that  the  mortgagor  had  the  entire  day  of  maturity  within 
which  to  make  payment,  and  that  an  action  begun  by  the  mort- 
gagee upon  that  day  for  the  recovery  of  the  property,  although 
he  had  previously  demanded  the  possession,  was  premat  jre ;  (2) 
that  if  the  contract  had  provided  that  the  mortgap:ee  might  take 
possession  at  maturity,  in  case  of  default,  yet  to  enable  him  to 
commence  his  action  on  that  day  he  must  allege  and  prove  that  he 
had  previously  on  that  day  made  demand,  not  only  for  the  poe- 
session  of  the  property  included  in  the  mortgage,  but  for  the  pay- 
ment of  the  debt. 
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This  was  an  action  of  claim  and  delivery,  tried  at  the 
November  Term,  1 890,  of  the  Superior  Court  of  Cumberland 
County,  before  MacRae,  J. 

Appeal  by  defendant. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  M.  Rose^  for  plaintiff. 
Mr  T.  H.  Suttoii,  for  defendant. 

Avery,  J.:  We  think  the  summons  was  issued  before  the 
plaintiff's  right  of  action  accrued,  and,  of  course,  if  it 
appeared  that  he  had  no  standing  in  Court,  then  he  cannot 
maintain  his  suit  now. 

The  plaintiflF  E.  F.  Moore  claimed  the  property  as  mort- 
gagee in  several  chattel  mortgages  executed  by  the  defend- 
ant Ray  to  him  on  the  12th  of  April,  1888,  to  secure  the  pay- 
ment of  notes  which  would  become  due  November  1st,  1888. 
The  property  was  conveyed  upon  a  special  trust,  which  was 
expressed  in  each  of  the  mortgages  as  follows:  "That  if  I 
fail  to  pay  said  debt  and  interest  on  or  before  maiurity,  then 
he  may  take  into  his  possession  and  sell  said  property  and 
crop,  or  so  much  thereof  as  may  be  necessary,  by  auction,  for 
cash,  first  giving  twenty  days'  notice  at  three  public  places, 
and  apply  the  proceeds  of  such  sale  to  the  discharge  of  said 
debt  and  interest  on  the  same,  and  pay  any  surplus  to  me." 
The  plaintiff  Moore  caused  summons  to  be  issued  on  the 
first  of  November,  1888,  the  day  on  which  the  notes  fell  due 
and  seized  the  mortgaged  crops  conveyed.     After  execution 
of  the  notes  and  before  the  suit  was  brought,  they  were 
assigned  to  the  People's  National  Bank  of  Fayetteville  by 
Moore  and  discounted  by  the  Bank.     In  the  complaint  it  is 
alleged  that  the  plaintiff  Moore  had  demanded  the  possession 
of  the  property,  but  there  was  neither  allegation  nor  proof 
that  a  demand  was  made  on  November  1st,  1888,  and  before 
the  issue  of  the  summons  on  the  same  day,  for  payment  of 
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the  notes  executed  by  the  defendant,  and  shown  to  be,  on 
that  day,  held  by  the  bank  as  assignee. 

It  was  error  to  instruct  the  jury  that  if  they  believed  the 
plaintiff  was  the  owner  of  the  mortgages  described  in  the 
complaint,  and  that  said  mortgages  had  not  been  paid  on 
November  1st,  1888,  he  was  entitled  to  the  possession  of  the 
property.  It  is  evident  that  the  parties'Jritended  to  stipulate, 
and  did  agree,  that  the  plaintiff  should  have  the  right  to 
take  possession  of  the  property  after  default  in  payment  of  the 
notes,  and  also  after  the  expiration  of  the  day  when  the  notes 
should  fall  due.  The  plaintiff,  under  the  mortgages,  had 
power  to  seize  and  sell  on  failure  to  pay  the  notes  with  inter- 
est, "on  or  before  maturity,"  and  this  special  provision  of  the 
trust  cannot  be  fairly  interpreted  to  mean  the  same  as  the 
words  "  at  maturity,"  usually  employed  in  such  instruments.  . 
The  general  rule  as  to  negotiable  instruments,  payable  at  a 
particular  place  as  well  as  at  a  fixed  time,  is,  that  if  pay- 
ment be  demanded  and  refused,  or  if  no  one  be  found  to 
answer  at  the  place  of  payment  on  the  day  of  maturity,  the 
bill  or  note  may  be  treated  as  dishonored,  notice  may  be 
given  and  the  drawee  or  endorser  held  liable;  but,  in  the 
absence  of  such  demand  or  default  in  appearing  at  the  place 
of  payment,  the  maker  or  acceptor  has  the  privilege  of  pay- 
ing at  any  time  during  the  day,  and,  even  though  in  the 
course  of  the  day  he  should  refuse  payment,  if  be-^  subse- 
quently before  its  expiration  pay  the  amount  due,  he  dis- 
charges the  debt,  and  the  dishonor  becomes  of  no  avail.  2 
Daniel  Neg.  Inst.,  §  1235. 

It  was  obviously  the  intention  of  the  parties  to  place  pay- 
ments made  on  the  day  of  maturity  on  the  same  footing  with 
those  made  before^  between  the  execution  and  the  first  of 
November.  By  the  special  iagreement  of  the  parties,  the 
property  could  no  more  be  seized  on  that  day  than  at  any 
time  between  April  the  12th  and  November  the  1st.  But 
if  the  right  to  take  possession  of  and  sell  had,  by  the  terms  of 
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the  trust,  accrued  "  at  maturity,"  it  would  have  been  neces- 
sary to  allege  and  prove,  not  simply  a  demand  and  refusal 
of  the  possession  of  the  mortgaged  property,  but  also  refusal 
to  pay  the  amount  due  on  the  notes  on  demand  made  dur- 
ing the  day  and  before  issuing  summons.  The  Judge  below 
should  have  instructed  the  jury  that,  upon  the  pleading  and 
evidence,  the  plaintiff  could  not  recover.  It  is  not  necessary 
that  we  should  decide  other  questions  discussed  by  counsel 
in  this  Court.  There  was  error  in  the  charge  of  the  Court, 
for  which  a  new  trial  must  be  granted . 

Error. 


J.  M.  MALLARD  et  al.  v.  J.  L.  PATTERSON,  Adm'r.  of  ANN 

PATTERSON. 

Administration — Distribution — Oreditor*s  Bill—  Pleading. 

1.  It  is  the  duty  of  an  administrator  to  pay  all  the  debts  against  his 

intestate  before  he  distributes  any  portion  of  the  estate  to  the  next 
of  kin,  provided  such  debts  are  presented  to  him  for  payment 
within  twelve  months  next  after  publication  of  notice  to  credi- 
torp,  asr<>quired  by  The  Code,  §1421;  bu<;  as  against  claims  pre- 
sented after  that  period  he  will  not  be  chargeable  with  any  distri- 
bution he  may  have  made,  in  good  faith,  to  t1ie  n^'xt  of  kin. 

2.  It  i8  discretionary  with  the  Court  en  allow  a  pleading  lo  be  filed  after 

the  period  within  which  it  should  have  been  filed,  and  to  attach 
conditions  or  limitations  to  the  matters  which  may  be  set  up  in 
such  pleading. 

This  is  a  creditor's  bill,  instituted  in  the  Superior  Court  of 
Iredell  County,  and  heard  upon  exceptioi  s  to  rt'port  before 
Bynumj  J.,  at  November  Term,  1890. 

It  appears  that  Ann  Patterson  died  intestate  in  the  county 
of  Iredell  befdre  the  4th  day  of  October,  1 875,  and  on  that 
day  the  defendant  was  appointed  and  qualified  as  adminis- 
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trator  of  her  estate,  and  gave  notice  to  all  persons  having  claims 
against  the  estate  to  exhibit  the  same  to  hira  within  twelve 
months,  etc.,  as  required  by  the  statute  (The  Code,  §  1421). 

The  defendant  brought  an  action  against  certain  parties 
which  was  not  determined  until  after  the  lapse  of  several 
years,  and  then  adversely  to  hira.  In  the  meantime,  he  had 
failed  to  wind  up  and  administer  the  estate  in  his  hands 
according  to  law.  Within  twelve  months  next  after  he 
gave  notice  to  creditors  to  present  their  claims,  he  paid  to 
certain  of  the  next  of  kin  of  the  intestate  considerable  suras 
of  money,  on  account  of  their  respective  distributive  shares, 
and  took  their  receipts  for  the  same. 

On  the  3d  of  February,  1883,  the  plaintiffs  brought  this 
special  proceeding  in  behalf  of  themselves  and  all  other 
creditors  of  the  said  intestate  to  compel  the  defendant  to  an 
account  of  his  administration  and  to  pay  the  creditors  what 
might  be  payable  to  them  respectively.  The  defendant  was 
duly  served  with  a  summons  of  the  19th  of  February,  1883. 
On  the  3d  of  March,  1883,  the  plaintiffs  filed  their  complaint 
alleging  a  cause  of  action  and  the  indebtedness  of  the  intes- 
tate to  them  respectively  for  divers  sums  of  money.  There- 
upon the  Clerk  advertised  for  all  creditors  of  the  intestate 
to  appear  before  him  on  or  before  the  time  designated  and 
file  evidence  of  their  claims,  etc.  Afterwards,  on  the  9th  of 
April,  1883,  the  defendant  moved  to  dismiss  the  proceeding 
because  the  advertisement  was  not  regular  and  was  iosuflS- 
cient.  The  motion  was  denied,  and  fresh  advertisement 
made.  The  defendant  did  not  then  answer  the  complaint, 
but  the  Court  gave  time  to  answer  until  the  21st  of  May, 
1883. 

Afterwards  a  further  advertisement  was  made  for  creditors 
to  present  their  claims  on  or  before  the  7th  of  September, 
1889.  Notice  was  also  served  upon  the  defendant  to  appear 
before  the  Clerk  on  the  same  day  to  exhibit,  on  oath,  a  list 
of  all  claims  against  his  intestate's  estate,  &c.    Afterwards, 
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on  the  1st  of  October,  1889,  upon  affidavit  filed,  the  defend- 
ant moved  to  be  allowed  to  file  his  verified  answer  to  the 
complaint.  The  complaint  was  verified  when  filed.  An 
answer,  unverified,  was  found  among  the  papers,  but  when 
it  was  filed  did  not  a|)pear.  After  contention  of  the  parties, 
the  Clerk  allowed  the  defendant  to  file  an  answer,  in  which 
he  might  "  set  up  only  meritorious  pleas,  to-wit,  allowed 
him  to  set  up  only  pleas  of  payment,  counter  claims,  or  sets- 
off  which  he  might  have,"  but  he  was  not  allowed  to  plead 
the  statute  of  limitations.     The  defendant  except»-d. 

Afterwards,  the  Clerk  examined  claims  presented  by  cred- 
itor of  the  intestate,  heard  evidence,  etc.,  &c.,  filed  his  report 
of  account  stated,  <fec.  To  this  report  the  defendant  filed 
divers  exceptions  which  were  not  sustained.  The  Clerk  gave 
judgment  for  the  plaintiffs,  and  the  defendant  appealed  to 
the  Judge  of  the  Court  in  term  time. 

The  Court,  in  term  time,  overruled  all  the  defendant's 
exceptions,  found  the  facts  to  be  as  found  by  the  Clerk,  and 
aftirmed  his  rulings  and  gave  judgment  upon  the  report  for 
the  plaintiffs,  and  the  defendant,  having  excepted,  appealed. 

Mr.  W.  M  Bobbins,  for  plaintiffs. 

J/r/w/x  Ann  field  tt*  Tiirnrr  (by  brief),  for  defendant. 

Merrimon,  C.  J. — after  stating  the  case:  This  proceeding 
has  been  greatly  delayed  and  neglected  by  the  parties,  par- 
ticularly so  by  the  defendant,  and  possibly  to  his  prejudice 
in  respects  not  remediable  here.  We  can  only  deal  with 
errors  assigned,  or  such  as  appear  upon  the  face  of  the  record 
proper 

The  plaintiffs,  in  the  orderly  course  of  procedure,  filed 
their  verified  complaint  alleging  sufficiently  a  cause  of  action. 
The  defendant  was  allowed  time  to  file  his  answer.  This  he 
did  not  do  promptly.  An  answer  appears  among  the  papers — 
when  this  was  placed  among  them  does  not  appear — and  it 
108—17 
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was  not  verified.  It  was,  therefore,  no  sufficient  pleading, 
and  could  not  be  treated  as  such,  certainly,  in  the  face  of 
objection.  Afford  v.  McCormac,  Ui)  N.  C,  151.  After  the 
lapse  of  five  years  or  more,  the  defendant  asked  to  be  allowed 
to  verify  this  answer,  or  to  file  u  new  one  properly  verified. 
Clearly,  he  was  not  entitled  to  do  so  as  of  right,  It  wasdis- 
cretionar)'  with  the  Court  to  allow  or  disallow  his  applica- 
tion, or  grant  the  same  wi  h  limitations.  The  Court  allowed 
him  to  answer,  alleging  "meritorious"  defences,  but  not  to 
avail  himself  of  the  statute  of  limitations  This  the  Court 
might  do,  and  its  exercise  of  discretion  in  such  respect  is  not 
reviewable  in  this  Court. 

The  first  four  exceptions  to  the  account  stated  by  the  Clerk 
relate  to  his  refusal  to  allow  the  defendant  credit  for  certain 
sums  of  money  paid  by  him  to  certain  of  the  next  of  kin  of 
his  intestate  within  twelve  months  next  after  his  first  pub- 
lication of  notice  to  creditors  of  his  intestate  to  present  their 
claims  to  him,  &c. 

Regularly,  the  administrator  should  pay  all  debts  due 
creditors  before  he  distributes  the  estate,  or  any  part  of  it,  to 
the  next  of  kin  of  his  intestate.  He  fails  to  do  so  at  his 
peril,  unless  the  claim  was  not  presented  to  him  until  after 
the  lapse  of  twelve  months  next  after  the  first  publication  of 
notice  given  by  him  to  creditors  to  present  their  claims  as 
required  by  the  statute  {l^hc  Code,  §1421).  In  the  latter 
case,  in  an  action  upon  such  claim,  he  will  not  be  chargeable 
with  such  sums  of  monev  as  lie  raav  have  paid  in  satis- 
faction  of  distributive  shares.  The  statute  (TAr  Code,  §  1428) 
so  ex|»res.sly  provides.  In  this  case,  not  a  single  claim  sued 
upon,  or  the  subject  of  this  procc  ding,  was,  so  far  as  appears, 
presented  to  the  defendant  within  twelve  months  from  the 
first  publication  of  the  general  notice  to  creditors  to  present 
their  claims  to  the  defendant,  and  the  sums  of  money  jjaid 
by  him  to  distributees  were  all  paid  years  before  this  pro- 
ceeding began.     The  statute  just  cited  provides  that,  in  such 
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case,  "the  executor,  administrator,  or  collector,  shall  not  be 
chargeable  for  any  assets  that  he  may  have  paid  in  satisfac- 
tion of  any  debts,  legacies  or  distributive  shares  before  such 
action  was  commenced."  The  purpose  is  to  relieve  admin- 
istrators, executors  and  collect  )rs  from  liability  for  assets  they 
may  pay  or  distribute  to  a  person  or  persons  entitled  to  have 
the  same  as  to  claims  not  presented  within  twelve  months 
after  the  first  publication  of  general  notice  to  creditors,  and 
as  well  to  facilitate  and  encourage  the  prompt  settlement  of 
the  estates  of  deceased  persons. 

It  may  be,  that  if  an  administrator  should,  with  knowl- 
edge of  existing  debts  against  his  intestate's  estate,  collu- 
sively  so  pay  or  distribute  assets  to  creditors  or  distributees, 
he  would  not  be  relieved  from  liabilitv  as  to  debts  not  so 
presented,  but,  so  far  as  we  can  see,  no  fraud  or  collusion  is 
imputed  to  the  defendant  in  this  case.  We  are,  therefore, 
of  opinion  that  the  defendant  ought  not  to  have  been 
charged  wiih  the  several  sums  of  money  he  paid  to  the  dis- 
tributees. 

We  have  examined  the  other  exceptions,  and  think  that 
they  are  without  merit.  It  w\\\  serve  no  useful  purpose  to 
advert  to  them  further. 

There  is  error.  The  account  must  be  corrected  in  accord- 
ance with  this  opinion,  and  the  judgment  accordingly  modi- 
fied, and,  as  so  modified,  aflSrmed. 

Error.  Judgment  modified. 
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J.  H.  SCR0GK3S.  AdmV  of  A.  R.  SIMONTON,  v.  J.  H.  STEVENSON, 

AdinV  of  J.  F.  ALEXANDER,  et  al. 

Ilea  judicata—: Practice —  Excepting, 

Where  ihe  Supreme  Court  passes  seriatim  upon  a  number  of  exceptions 
to  a  report,  sustaining  some  and  overruling  others,  the  C«turt 
below  should  proceed  in  accordance  with  the  respective  rulingt}, 
notwithstanding  the  record  of  the  entry  in  this  C«»urt  »huuld  be 
that  the  judgment  below  was  * '  affirmed.'*  Sucii  record  is  not  such 
a  judgment  as  needs  to  be  amended  in  this  Court,  and  such  entry 
is  not  rea  judicata. 

{Cook  V.  Moore,  100  N.  C,  294,  and  Summerlin  v,  Uowles,  107  N.  C.,459). 

Motion,  heard  before  Bynunij  J.,  at  November  Term,  1890, 
of  Irkdell  Superior  Court. 

Among  the  exceptions  heard  by  Judge  Avery,  and  which 
Judge  MacRae  refused  to  rehear  at  previous  terms,  are  the 
following,  numbered  3  and  4.  (See  case  reported,  100  N.  C, 
354). 

"  3.  That  the  Judge  of  Probate  has  deducted  from  the  gen- 
eral fund  due  the  legatees  the  full  amount  of  advancements 
made  to  J.  B.  Simonton,  which  exceeds  his  distributive  share 
in  said  estate,  and,  instead  of  dividing  the  whole  distributive 
share  amongst  all  the  legatees  except  said  J.  B.  Simonton 's 
heirs,  he  has  deducted  the  said  advancements  of  $1,353.33, 
and  also  the  full  amount  of  the  distributive  share  of  said 
J.  B.  Simonton  from  the  general  fund. 

"4.  It  having  been  shown  to  the  Judge  of  Probate  that 
J.  B.  Simonton 's  advancements  exceed  his  distributive  share, 
and  this  fact  appearing  from  his  report,  he  should  have 
divided  the  general  fund  of  17,752.51  into  five  equal  shares, 
and  to  have  excluded  the  distributees  of  J.  B.  Simonton  from 
any  pro  rata  of  said  estate." 

The  defendant  M.  V.  McElwee,  executrix  of  M.  \f .  Alex- 
ander, being  of  the  opinion  that  the  Supreme  Court  had 
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sustained  the  two  above  exceptions  of  the  testatrix,  made  the 
following  motion : 

"Defendant  M.  V.  McElwee,  executrix  of  M.  M.  Alexander, 
moves  the  Court  that  J.  B.  Simonton^s  share  in  the  fund  for 
distribution  in  the  estate  of  A.  R.  Simonton  be  excluded 
from  the  account,  inasmuch  as  he  has  been  advanced  largely 
in  excess  of  his  share,  and  that  the  division  he  confined  to 
the  other  distributees  in  said  estate  in  accordance  with  the 
decision  of  the  Supreme  Court  rendered  at  February  Term, 
1888,  and  that  said  report  be  re-referred  to  J.  11.  Hill,  Clerk 
Superior  Court,  with  instructions  to  reform  said  report  in 
accordance  with  said  decision." 

His  Honor  being  of  opinion  the  matter  in  these  exceptions 
was  res  adjiidfcata,  and  that  the  Supreme  Court  had  affirmed 
the  actions  of  the  former  Judges,  overruled  said  motion,  and 
the  defendant  McElwee  excepted,  and  appealed. 

MesiSTH.  Armfield  &  Tnnier,  (by  brief),  for  defendant. 
Mr.  D.  M.  FurchcSy  for  6iraonton^s  heirs. 

Clark,  J. :  The  only  question  presented  by  this  appeal 
is,  "Did  this  Court,  at  February  Term,  1888,  sustain  excep- 
tions three  and  four  of  M.  M.  Alexander  to  the  report  of  J.  B. 
Connellv?" 

An  examination  of  the  opinion  in  100  N.  C,  on  p.  359, 
shows  that  the  Court  (Smith,  C.  J.)  sustained  those  excep- 
tions in  clear  and  unmistakable  language.  The  Court 
below  should,  therefore,  have  allowed  defendant's  motion 
for  a  re-reference  to  correct  the  acctjunt  in  accordance  with 
said  opinion,  the  motion  having  been  made  in  apt  time. 
His  Honor  was  probably  misled  by  the  words,  ■*  No  error, 
aflBrmed,'^  at  the  end  of  the  opinion,  which  was  a  mere  inad- 
vertence arising  doubtless  from  the  fact  that  there  were  many 
exceptions  which  w^ere  all  held  against  the  appellant,  save 
those  two.  and  the  case  in  the  main  was  affirmed.     This  case 
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differs  somewhat  from  Cook  v.  MoorVy  100  N,  (A,  294,  and 

Stunnwrlin  v.  Cowlv:^,  107  N.  C,  459,  in  which   there  was  a 

similar  inadvertence  in  a  case  where  the  judgment  here  was 

in  its  nature  final,  and  a  motion  was  properly  made  and 

allowed  in  this  Court  to  correct  it.     In  the  present  case  the 

Court  ruled,  Heriafim,  on  several  exceptions,  sustaining  two, 

overruling  the  others,  and  sending  the  case  back  for  further 

action.     The  Court  below  should  have  followed  the  decision 

of  the  Court,  and  not  the  formal  conclusion,  and  no  motion 

here  to  correct  was  absolutely  necessary,  there  being  no  final 

judgment,  and  the  costs  of  the  former  appeal  being  properly 

adjudged. 

Error 


B.  F.  GRAVES,  Adiii'r  of  A.  Hines,  v.  M.  B.  HINES  ei  al. 

Do  wcr —  llo  riu'HUacL 

The  decision  in  Watts  v.  Leggett,  66  N.  C.  197.  in  respect  to  the  align- 
ment of  dower  to  widow  and  aUotment  of  H<^»me8tead  to  heirs  at 
law  of  deceased  persons  is  again  attii  meil. 

This  is  a  special  prockedinu,  instituted  by  the  plaintiff 
for  license  to  sell  lands  of  his  intestate  to  pay  debts,  and 
heard  at  Fall  Term,  1889,  of  Surry  Superior  Court,  Gil- 
nier,  J.,  presiding. 

The  Clerk  of  the  Superior  Court  of  Surry  County  made 
an  order  giving  the  administrator  license  to  sell  all  the  lands 
of  his  intestate,  subject  to  the  widow's  dower,  and  in  no  way 
recognizing  or  providing  for  the  rights  of  the  infant  children, 
defendants,  to  have  the  homestead  exemption  allotted  to 
them  for  their  use,  unless  it  appear  from  such  order. 

From  this  order  the  defendants  appealed  to  the  Superior 
Court. 
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The  Clerk  of  the  Superior  Court,  not  having  found  the 
facts,  when  the  matter  came  to  be  heard  «'n  appeal,  the  state- 
ment of  facts  was  agreed  to  as  follows  : 

1.  That  A.  Hines  died  in  Juno,  1887,  s-eized  and  possessed 
of  the  real  estate  described  in  the  petition  of  the  administra- 
tor in  the  manner  hereinafter  stated. 

2.  That  he  was  indebted,  as  stated  in  the  petition,  and 
that  the  personal  property  is  insufficient,  as  stated  in  the 
petition,  and  that  a  sale  of  so  much  of  the  real  estate,  as  is 
liable  to  be  sold,  is  necessary  to  pay  debts. 

3.  That  Hines  was  married  in  the  vear  1878;  that  he  left 
hi:n  surviving  his  widow,  aged  twenty-nine  years,  and  chil- 
dren, to  wit,  Mary  Ct.,  eight  years  old;  Margaret  S.,  five 
years  old,  and  J(sse  F.,  two  years  old,  all  of  whom  are  still 
living. 

4.  That  he  occupied  and  lived  in  a  dwelling-house  situate 
on  the  tract  of  land  lying  and  being  in  the  town  of  Mount 
Airy,  a<ljoining  the  lands  of  R.  S  Gilmer  and  others,  con- 
taining, in  all,  about  twenty-nine  acres,  which  he  had  pur- 
chased from  1879  to  July,  1886;  that  in  July,  1886,  his  wife, 
failing  in  health,  left  Mount  Airy  for  treatment,  and  he,  with 
his  children,  went  to  the  home  of  his  father-in-law,  carrying 
with  him  part  of  his  personal  property  and  household  goods, 
a  part  being  left  in  said  dwelling,  and  abode  at  the  home  of 
his  father-in-law  until  his  death  in  June,  18^7. 

5.  That  prior  to  June,  1886,  he  bought  lumber  and  brick, 
and  selected  a  site  for  a  residence  on  the  Hamburg  Mills 
property,  which  material  he  subsequently  sold  in  1886.  The 
Hamburg  Mills  property  had  been  conveyed  in  trust  to  J.  C. 
Buxton,  and  was  encumbered  to  nearly  its  full  value,  and 
being'so  encumbered,  was,  soon  after  his  death,  sold  under 
the  trust,  and  a  surplus  of  three  hundred  dollars  realized, 
out  of  which  surplus  the  use  of  one  hundred  dollars  was 
allotted  to  the  widow  as  a  part  of  her  dower. 
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6.  That  the  widow  did  not  have  a  homestead  in  her  own 
right,  and  she  applied  for  dower,  which  was  allotted  to  her, 
embracing  the  dwelling-house  on  the  land  hereinbefore 
described,  to-wit,  "a  tract  of  land  lying  and  being  in  the 
town  of  Mount  Airy,  and  adjoining  the  lands  of  R.  S.  Gil- 
mer and  others,  which  allotment  was  worth,  by  estimate, 
twenty-five  hundred  dollars,  and  which  she  is  now  in  pos- 
session of." 

7.  That  nines  did  not  have  his  homestead  laid  off  in  his 
life-time;  that  during  his  life-time  the  tract  of  land  lying  in 
the  town  of  Mount  Airy  and  adjoining  the  lands  of  R.  S. 
Gilmer  and  others  had  been  laid  off  into  town  lots,  with 
streets  running  between,  and  certain  oif  said  lots  having  been 
sold,  about  thirty-five  half-acre  lots  remained,  outside  of  those 
covered  by  the  dower  allotted  to  the  widow,  all  of  which  lots 
were  estimated  in  value  by  the  appraisers  in  laying  off  the 
dower. 

8.  The  defendants,  the  infant  children  of  the  said  Hines, 
claim  that  they  are  entitled  to  the  homestead  exemption, 
and  that  it  mav  be  allotted  to  them  in  lands  outaidr  of  the 
lauds  covered  bv  the  dower. 

Upon  this  statement  of  facts  the  Court  pronounced  judg- 
ment as  follows: 

"It  appearing  the  w^dow  M.  B.  Hines  has  had  her  dower 
duly  assigned  to  her,  and  that  the  same  is  worth  three  thou- 
sand dollars,  it  is,  therefore,  considered,  ordered  and  adjudged 
by  the  Court  that  the  defendants,  as  minor  heirs  of  A.  Hines, 
deceased,  are  entitled  to  a  homestead  upon  proper  applica- 
tion therefor,  and  that  the  same  cannot  be  allotted  and  set 
apart  to  them  out  of  the  land  not  covered  by  the  widow's 
dower,  and  it  is,  therefore,  considered,  ordered  and  adjudged 
that  the  prayer  of  the  defendants,  asking  that  homestead  be 
allotted  them  from  land  not  included  nnd  embraced  in  the 
said  widow's  dower,  be,  and  the  same  is,  disallowed." 
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From  this  judgment  the  defendants  appealed,  and  assigned 
as  error — 

1.  That  the  infant  defendants  are  entitled  to  have  their 
homestead  exemption  allotted  to  them  in  this  proceeding, 
and  are  not  required  to  make  any  other  application  therefor. 

2.  That  the  homestead  exemption  of  the  infant  defendants 
must  be  allotted  to  them  on  the  lands  covered  bv  the  dower 
of  the  widow;  that  such  homestead  is  not  liable  to  be  sold 
until  the  youngest  of  said  defendants  arrives  at  full  age,  and 
the  Court  erred  in  directing  a  sale  of  the  reversionary  interest. 

3.  That  the  Court  erred  in  declaring  the  infant  defendants 
were  not  entitled  to  have  the  homestead  exemption  in  lands 
outside  of  the  dower. 

Mr.  R.  L.  Haijmore  (by  brief),  for  plaintiff* 

Me^rs.  S.  P.  Graven  and  John  Dnereux,  Jr.,  for  defendants. 

Per  Curiam :  The  very  point  in  this  case  was  passed  upon 
in  Watts  v.  Leggeity  66  N.  C,  197,  and  decided  adversely  to 
the  claims  of  the  defendants.  The  view  there  taken  by  the 
Court  has  been  long  regarded  as  the  settled  law  of  this  State, 
and  has  been  frequently  approved  in  subsequent  decisions, 
notably,  in  McAfee  v.  Betti%  72  X.  C,  28,  and  Gregory  v.  Ellin, 
86  N.  C,  579.  In  the  latter  case,  the  opinion  in  Watts  v. 
Leggeit  is  quoted  at  some  lengtli  by  Ashe,  J.,  and  entirely 
approved  by  the  Court  as  to  the  particular  point  now  in  ques- 
tion. We  have  been  much  impressed  with  the  able  argu- 
ment of  the  counsel  for  the  defendants,  but  are  of  the 
opinion  that  it  is  better  to  adhere  to  the  previous  rulings  of 
the  Court,  that  thercis  nothing  which  im{)eratively  demands 
their  reversal. 

Affirmed. 
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J.  M.  MITCHELL  v.  PATSEY  TEDDER. 

Appeal. 

m 

When  the  transcript  of  the  record  is  not  jicconipariefi  by  a  c^sa  on 
appeal  (where  such  cace  is  required)  and  no  error  appears  in  the 
record,  the  Supreme  Court  will,  ijpon  motion,  or  may.  ex  mero 
moiu.  affirm  the  judgment  rendered  belr-w.  unless  good  cause  is 
shown  for  the  apparent  laches  of  the  appi'llant. 

Appeal,  from  Wilkes  Superior  Court,  Fall  Term,  1889, 
Gilmer^  ./.,  presiding. 

Mr.  W.  W.  Barber,  for  plaintiff. 
No  counsel  for  defendant. 

Clakk,.J.:  When-  this  case  was  before  us  at  last  term (107 
N.  C,  358)  there  was  no  "case  settled  on  appeal,"  and  we 
held  that  judgment  below  might  be  properly  aflSrmed.  But 
as  no  motion  to  that  end  had  been  made  by  the  appellee, 
instead  of  entering  such  judgment  ex  mero  uiotu,  as  might 
have  been  done,  the  case  was  remanded  to  give  the  appellant 
another  opportunity  to  have  the  case  settled.  This  was  four 
months  since.  When  the  cause  was  regularly  called,  in  its 
order,  at  this  term,  it  appeared  that  no  "  case  settled  "  had  yet 
been  filed.  There  is  no  affidavit  negativing  laches,  and  no 
application  for  certiorari  based  thereon.  Pittman  v.  Kimberly^ 
92  N.  C,  562.  Appelleeshave  lights  as  well  as  appellants, 
and  among  them  is  the  right  to  an  affirmance  of  the  judg- 
ment of  the  <'ourt  below,  when  the  appellant  displays  such 
lacheH  in  presenting  his  case  for  review  in  this  Court. 

Nor  are  we  inadvertent  to  the  fact  that  this  is  an  action  in 
ejectment,  in  which  the  defendant  was  permitted  to  defend 
without  giving  bond,  and  has  also  appealed  to  this  Court 
without  security.     The  action  was  begun  four  years  ago,  and 
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the  plaintiff,  who,  by  the  verdict  of  the  jury  and  the  judg- 
ment of  the  Court  below,  was  adjudged  (over  eighteen  months 
ago)  the  owner,  and  entitled  to  the  possession  of  the  prem- 
ises, is  kept  out  of  the  same  and  from  enjoyment  of  the  rents 
and  profits  without  any  hope  of  recovering  compensation  for 
the  detention  or  any  of  the  co«ts  and  disbursements  of  so  pro- 
tracted a  litigation.  The  appellant  has  no  right  to  speculate 
upon  the  chances  of  further  delay  and  the  profitableness 
of  negligence.  There  being  no  error  on  the  face  of  the 
record,  the  motion  of  the  a})pellee  to  affirm  the  judgment 

must  be  allowed. 

Affirmed. 


MOSES  CAREY  v.  W.  J.  CAREY  et  al. 
Atiorncij  and  Clinii — Evidnur, — Issucn. 

1.  The  rule  which  excludes  evidence  of  c  mniunicAtions  between  attor- 

ney and  client  &««  privileged,  does  not  extend  to  those  ca^ea  ^^here 
the  witi>e68  was  counsel  for  both  parties,  or  to  communications 
between  the  ]>ariies  ia  the  presence  of  counsel,  or  when  made  by 
one  party  to  the  aitomr  y  of  the  other. 

2.  A  mortgagee  is  a  competent  witness  to  the  fact  of  the  payment  of  a 

debt  and  the  cancellation  of  a  mortgage  to  secure  it,  as  against  a 
deceased  mortgagor,  if  it  appears  the  witness  has  no  interest  in 
the  controvernv.  (The  opinion,  on  this  point,  in  this  case,  104 
N.  C,  175.  overruled.) 

3.  If  a  ^^arty  ast-ent  to  the  submission  of  an  improper  issue,  he  will  not 

he  |»ermitted  to  make  it  the  ground  of  exception. 

Civil  action,  tried  at  November  Term,  1890,  of  Gran- 
ville Superior  Court,  MacRac,  J.,  presiding. 

The  action  was  brought  to  set  up  a  trust  in  favor  of  plain- 
tiff in  the  tract  of  land  mentioned  in  the  complaint. 
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The  plaintifl  is  the  father  of  Simeon  Carey,  deceased,  and 
the  defendants  are  the  children  and  widow  of  the  said 
Simeon.  A  deed  in  fee-simple  for  the  land  was  executed  by 
one  D.  W.  Wheeler  and  wife  to  paid  Simeon  Carev,  on  the 
*20th  October,  1877.  A  mortgage  on  the  same  land  was  exe- 
cuted by  Simeon  to  one  K.  T.  Roycroft,  of  same  date.  This 
mortgage  has  since  been  cancelled  of  record  by  said  Roy- 
croft.  The  plaintiff  ulleges  that  he  paid  one-half  of  tlie  pur- 
chase-money for  the  land ;  that  the  title  was  made  to  Simeon 
Carey  for  the  whole  thereof  for  temporary  convenience  of 
them  both.  The  plaintiff  seeks  to  have  the  defendants,  heirs 
at  law  of  said  Simeon,  declared  trustees  as  to  one  undivided 
half  of  the  land  for  the  benefit  of  the  plaintiff. 

Plaintiffs  asked  that  the  first  issue  tendered  be  amended 
bv  the  addition  of  the  words,  "or  for  the  convenience  of 
both  parties  as  alleged."  This  was  assented  to  by  defendants, 
and  the  issues  as  framed  were  then  as  follows: 

1.  Was  the  name  of  Moses  Carey  omitted  from  the  deed 
from  D.  W.  Wheeler  bv  mistake,  or  for  convenience  of  both 
parties,  as  alleged? 

2.  Did  Moses  Carey  pay  any  part  of  the  purchase-money 
of  the  land?     If  so,  how  much? 

3.  Is  the  cause  of  action  barred  by  the  statute  of  limita- 
tions? 

Upon  the  trial  it  was  admitted  by  the  defendants'  coun- 
sel that  the  action  was  not  barred  by  the  statute  of  limita- 
tions; and  it  was  admitted  bv  the  plaintiff's  counsel  that  the 
name  of  Moses  Carev  was  not  omitted  from  the  deed  from 
Wheeler  through  mistake. 

K.  T.  Roycroft,  to  whom  was  made  the  mortgage  from 
Simeon  Carey,  a  witness  for  plaintiff,  was  asked  by  plaintiff's 
counsel,  "Was  the  date  of  the  cancellation  of  the  mortgage 
to  you  from  Simeon  Carey,  as  appears  of  record,  the  true 
date  of  the  last  payment  to  you  on  the  mortagage  debt?" 
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Objected  to  by  defendant.  Objection  sustained,  and  plain- 
tiff excepted. 

R.  W  Winston,  Esq.,  was  then  called  as  a  witness  for 
plaintiff.  Plainiiff 's  counsel  proposed  to  show  by  Mr.  Win- 
ston that  this  action  was  brought  by  him,  as  counsel  for  both 
plaintiff  and  defendant,  for  the  purpose  of  having  the  respec- 
tive rights  of  tho  parties  adjusted  by  the  aid  of  the  Court; 
that  upon  some  disagreement  arising  between  the  plaintiff 
and  the  defendant  Jennie  Carey,  the  pleadings  which  had 
been  filed  were  withdrawn  by  leave  of  the  Court,  and  the 
plaintiff  thereafter  notified  to  employ  other  counsel.  Also, 
to  show  what  transpired  between  the  plaintiff  and  defendant 
Jennie  Carey  in  reference  to  the  settlement  of  the  title  to  the 
land.  Mr.  Winston  stated  that  he  was  representing  the 
defendant  Mrs.  Carej',  who  was  the  guardian  of  her  children ; 
that  he  was  not  representing  Moses  Carey.  He  was  proceed- 
ing to  make  other  statements,  when  the  Court  ruled  all  his 
testimony  out,  and  phiintiff  excepted. 

There  was  a  verdict  upon  the  first  issue  for  defendant,  and 
from  the  judgment  thereon  rendered  against  the  plaintiff, 
he  appealed. 

Mr.  J.  W,  Hays,  for  plaintiff. 

Jfr.  .1.  W.  Graham^  for  defendant. 

Shepherd,  J. :  The  plaintiff  excepted  to  the  exclusion 
of  the  testimony  of  the  witness  R.  W.  Winston.  As  it  does 
not  appear  that  the  order  permitting  the  withdrawal  of  the 
original  pleadings  was  put  in  evidence,  we  are  unable  to  see 
how  any  testimony  tending  to  explain  it  was  relevant  or  mate- 
rial. We  are  of  the  opinion,  however,  that  the  witness  should 
have  been  permitted  to  testify  as  to  "  what  transpired  between 
the  plaintiff  and  Jennie  Carey  in  reference  to  the  settlement 
of  the  title  to  the  land."  Jennie  Carev  was  the  widow  of 
Simeon  Carey,  who  had  the  legal  title,  and,  as  such  widow, 
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was  an  interested  party  to  the  action.     She  was  also  the  gen- 
eral guanlian  of  the  infant  heirs  at  law  of  the  said  Simeon, 
and  was  defending  their  interest  as  such  guardian.    The 
declarations  and  admissions  of  such  a  party  are-  generally 
competent  (1  Greenl'f  Ev.,  §§  171,  179;  Stephens'  Ev.,  28; 
Tredwell  v.  Graham,  88  X.  C,  208;  A(fa)m  v.  [Iffe//,  87N.C.. 
356),  and  there  is  nothing   to  show   that   the   declarations 
sought  to  be  proved  wt-re  made  by  way  of  compromise.   In 
Thonipmn  v.  Aafitin,  2  D.  &  Ry.,  358,  Bayley,  J.,  remarked: 
"That  the  essence  of  an  offer  to  compromise  was,  that  the 
party  making  it  was  willing  to  submit  to  a  sacrifice,  and  to 
make  concession.'*     This  is  the  true  principle  of  ihe  exclu- 
sion of  such  testimony,  and  it  is  incumbent  upon  the  object- 
ing partv  to  distinctly  show  the  excluding  circumstances, 
and  not  leave  them  to  be  inferred  from  such  a  general  state- 
ment as  appears  in  this  case.     This  ground  of  objection, 
however,  does  not  appear  to  be  seriously  insisted  upon,  but 
it  is  urged  that  the  witness  should  not  have  been  allowed  to 
testify  by  reason  of  his  relation  as  attorney  to  one  or  both  of 
the  parties.     It  is  an  elementary  principle,  "that  whenever 
the  relation  of  counsel  or  attorney  and  client  exists,  all  com- 
munications made  to  the  counsel  or  attorney,  on  the  faith  of 
such  relation,  and  in  consequence  of  it,  are  privileged;  and 
the  counsel  or  attorney,  if  so  disposed,  would  not  be  permit- 
ted to  disclose  them.  *  *  *     To  the  general   rule,  as  laid 
down,  there  are  several  qualifications,  *  *  *  as,  where  the 
witness  was  counsel  for  both  the  plaintiff  and  defendant,  as 
between  them  the  matter  was  not,  in  its  nature,  private  and 
confidential.     Michael  v.  Foil,  100  N.  C,  178,  and  oases  cite<l. 
So  it  has  been  held  in  numerous  adjudications  that  the  rule 
does  not  apply  to  communications   between    parties  to  an 
agreement  made  before  an  attorney,  or  between  such  parties 
and  the  attorney  of  one  of  them,  or  when  made  by  one  party 
to  his  counsel  in  the  presence  of  the  other  party,  or  when 


FEBRUARY  TERM,  18ia.  271 

Carey  v,  Carey. 

made  by  one  party  to  the  attorney  of  the  other  party." 
Hu{/hes  V.  Bofme,  102  N.  C,  137. 

The  witness  stated  that  at  the  time  of  the  conversation  or 
transaction  he  was  counsel  for  the  defendant  only.  Taking^ 
it  either  way,  the  matter  was  not  privileged,  according  to  the 
principles  above  stated. 

We  think  that  there  w^as  error  in  rejecting  the  testimony, 
and  fortius  reason  the  plaintiff  is  entitled  to  a  new  trial. 

2.  The  first  issue  was  improperly  framed.  "  It  is  mislead- 
ing to  embody  in  one  issue  two  propositions  as  to  which  the 
jury  might  give  different  responses."  Einrt/  v.  BailnHut  102 
N.  C,  225  ;  Manufacturing  Cn.  v.  Asi^nrauce  To.,  lOG  N.  C,  49. 
As,  however,  the  plaintiff  assented  to  the  issue  in  this  form, 
it  is  not  a  proper  ground  of  exception. 

3.  The  Court  excluded  the  testimony  of  Roycroft  as  to  the 
<lat€  of  the  cancellation  of  the  mortgage  executed  to  him  by 
Simeon  Carey.  In  this  ruling,  his  Honor  but  followed  the 
opinion  delivered  in  this  case  when  it  was  before  us  upon  a 
former  occasion  (104  N.  C,  175);  but  the  ruling  in  this  par- 
ticular was  unneces-ary  to  the  disposition  of  the  appeal,  and, 
upon  further  consideration,  we  think  that  the  testimony  of 
the  said  witness  should  have  been  admitted.  The  land  was 
purchased  of  D.  W.  Wheeler,  who  executed  a  deed  to  Simeon 
Carev.  Simeon,  it  seems,  borrowed  monev  of  the  witness 
with  which  to  pay  Wheeler,  and  executed  to  witness  a  mort- 
gage to  secure  the  same.  The  mortgage  has  long  since  been 
discharged  and  caneolled,  and  the  witness  had  no  interest  in 
the  con«roversy.  Neither  party  derived  title  through  or 
under  him,  and  he  was  onlv  an  incumbrancer  to  the  amount 
of  the  mortgage  debt.     Bumi  v.  Todd,  107  N.  C.,  2(>0. 

There  must  be  new  trial. 

Error. 
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ELLA  E.  WELFARE  v.  B.  D.  WELFARE  K  al. 

Doivci' — Parties — Practice. 

1.  The  Court  may  permit  a  creditor  of  a  person,  wlio  diet]  seized  and 

possessed  of  lan^ls,  to  be  made  a  party  ;to  a  proceeding  for  dower, 
nnd  contest  the  claim  of  the  vn  idow. 

2.  The  remedy  against  an  excessivi*  assignment  of  dower  is  by  excep- 

tions io  the  leport  of  the  jury,  upon  the  hearing  of  which  it  is  com- 
petent for  the  Court  to  hear  affidavits,  with  a  view  to  ascertain 
the  facts ;  and  ordinarily,  the  Cotn t  before  which  such  questions 
are  heard  is  the  sole  judge  whether  a  re-assignment  or  snccessive 
re-assignments  shall  be  made. 

Proceeding  for  dower,  heard  at  February  Term,  1891,  of 
Forsyth  Superior  Court,  Bynum^  J.,  presiding. 

This  is  a  special  proceeding,  brought  by  the  plaintiff 
against  the  defendants — other  than  the  defendant  creditors— 
who  are  the  heirs  at  law  of  her  late  husband,  who  died  intes- 
tate, to  obtain  dower  in  the  lands  specified  in  the  petition. 
In  the  course  of  the  proceeding  it  was  adjudged  that  the 
plaintiff  was  entitled  to  dower,  and  an  order  was  entered 
directing  that  a  jury  allot  the  same  according  to  law. 

The  jury,  among  other  things  in  their  report  of  allotment 
say:  "The  commissioners  in  assessing  the  value  and  assign- 
ing dower  to  the  widow,  find  a  deficiency  in  the  dower 
assigned  to  the  amount  of  sixty  dollars,  which,  as  the  proper 
amount  according  to  the  mortuary  tables,  recou. mended  to 
be  paid  to  the  widow  from  the  proceeds  of  the  sales  of  the 
real  estate  not  included  in  the  dower/' 

After  the  jury  had  made  their  report  assigning  dower, 
J.  E.  Gilmer,  for  himself  and  other  creditors,  moved  the  Clerk 
to  be  allowed  to  become  parties  to  the  petition  for  the  pur- 
pose of  making  a  motion  "  to  set  aside  tlie  report  filed  by  the 
jury  allotting  the  dower."     This  motion  was  allowed  by  the 
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Clerk,  and  said  Gilmer  filed  a  petition  in  ilie  cause  and  asked 
that  the  allotment  of  dower  be  set  aside. 

The  Clerk,  acting  as  and  for  the  Court,  denied  the  motion 
of  the  defendants'  creditors  to  set  aside  the  report  of  the  jury, 
and  they  appealed  to  the  Judge,  who  reversed  the  ruling  of 
the  Clerk  upon  the  ground  that  the  dower  was  improperly 
allowed  and  the  allotment  was  excessive.  The  Clerk  was 
directed  to  issue  proper  process  to  the  end  that  a  fresh  jury 
might  make  a  proper  allotment,  and  accordingly  process 
issued,  etc. 

The  second  jury  allotted  the  same  property.  The  defend- 
ants' creditor  of  the  deceased  husband  excepted  to  the  report 
of  the  second  jury  upon  the  grounds  that  the  allotment  was 
excessive;  that  it  was  irregularly  made,  and  also,  that  the 
jury  relied  upon  the  finding  of  the  former  jury.  The  Clerk 
overruled  these  exceptions,  and  sustained  the  report  of  the 
jury.  The  defendants'  creditors  again  appealed  to  the  Judge, 
the  material  part  of  which  is  as  follows: 

The  Court  is  of  opinion  that  the  allotment  should  be  set 
aside  and  a  new  allotment  made,  for  the  following  reasons: 

1.  For  that  the  Court  finds  as  a  fact  that  the  allotment  was 
excessive. 

2.  For  that  Judge  Merrim^n  has  already  adjudged  that 
the  allotment  was  excessive  and  improperly  made. 

The  ruling  of  the  Clerk  is,  therefore,  reversed,  and  it  is 
ordered  that  the  allotment  of  the  dower  be  set  aside  and  that 
a  new  allotment  be  made.  The  Clerk  will  issue  the  proper 
process  to  the  end  that  a  new  allotment  of  dower  may  be 
made,  and  the  cause  is  remanded  to  the  Clerk  for  that 
purpose. 

From  this  judgment  the  plaintiff  appealed,  assigning  error 
as  follows: 

1.  The  findings  of  fact,  upon  affidavits,  by  the  Judge,  and 
the  basing  his  judgment  upon  the  findings  of  fact  by  Judge 
Merrimon. 

108-18 
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2.     His  conclusions  of  law  thereon. 

Mr.  J.  S.  Grogan,  for  plaintiff. 
Mr.  R.  B.  Glcnny  for  defendants. 

Merrimon,  C.  J. — after  stating  the  case:  The  counsel  for 
plaintiff  insisted,  on  the  argument  here,  that  creditors  of  her 
late  husband  could  not  properly  be  made  parties  defendant 
in  this  proceeding;  that  they  were  improvidently  made  such, 
and  had  no  right  to  except  or  object  to  the  allotment  of  dower 
by  the  jury,  and  hence,  could  not  appeal  from  the  order  of 
the  Clerk  overruling  their  exceptions.  He  further  con- 
tended that  these  objections  appeared  upon  the  face  of  the 
record  proper,  and,  therefore,  the  Court  ought  not  to  have 
given  the  judgment  complained  of. 

If  it  be  granted  that  the  plaintiff  could  avail  herself  of 
such  objection  here,  in  the  absence  of  an  appropriate  assign- 
ment of  error,  w^e  think  such  objection  is  not  well  founded. 
It  is  true  that  the  statute  regulating  proceedings  in  applica- 
tions for  dower  provides  {The  Code,  §  2112)  that  "the  heirs, 
devisees  and  other  persons  in  possession  or  claiming  estates 
in  the  hunls,  ,<*W/  be  parties  to  such  proceeding"     But  it 
does  not  provide,  in  terms  or  by  implication,  that  only  such 
persons  shall  or  may  be  made  parties.     There  is  neither  stat- 
utory provision,  nor  principle,  nor  settled  practice  that  for- 
bids or  prevents  parties  having  an  interest  in  or  affected  by 
a  special  proceeding  to  obtain  dower,  to  be  made  parties  to 
the  same,  as  in  other  cases.     The  provisions  of  The  Code  of 
Civil  Procedure  are  af)plicable  to  such  a  proceeding,  except 
as  otherwise  provided  {The  Code,  §278),  and  among  these 
provisions,  pertinent  and  applicable,  is  that  (section    184) 
which  prescribes  that  "any  person  may  be  made  a  defendant 
who  has  or  claims  an  interest  in  the  controversv  adverse  to 
the  plaintifi"  etc. 


r 


FEBRUARY  TERM,  1891.  275 


Welfare  v.  Welfare. 


Now,  obviously,  the  creditor  of  a  deceased  debtor,  whose 
personal  estate  is  insufficient  to  pay  his  debts,  has  a  substan- 
tial interest  that  justly  prompts  him  to  see  that  excessive 
dower  is  not  allotted  to  the  widow^  of  such  debtor  It  may 
be  that  the  heir's  interest  in  the  land  is  trifling,  in  fact,  worth 
nothing,  and  he  may  be  hostile  to  the  creditor,  and  collude 
with  the  widow  asking  dower.  Hence  the  law  gives  the 
creditor  opportunity  to  be  heard  in  opposition  to  exces- 
sive dower  in  the  proceeding  whereby  the  widow  seeks  to 
obtain  dower,  and  this  without  regard  to  any  other  possible 
remedy  he  may  have.  It  might  be,  that  if  a  creditor  could 
Dot  thus  have  remedy,  he  would  be  remediless.  He  clearly 
has  such  interest  as  entitles  him  to  be  made  a  party  defend- 
ant to  the  end  he  may  justly  prevent  the  allotment  of  exces- 
sive dower.  Moore,  ex  parte,  64  N.  C,  90;  Lowery  v.  Lowery, 
ihid.,  110;  Avery,  ex  parte,  ibid.,  113;  Carney  v.  Whitehurst, 
ibid,,  426. 

It  Has,  therefore,  competent  for  the  Court  to  make  the 
defendant  creditors  parties  in  a  proper  case,  and  in  the  absence 
of  exception  or  objection,  that  they  were  not  creditors  whose 
interest  might  be  affected  adversely  by  excessive  allotment 
of  dower,  it  must  be  taken  that  they  were  properly  made  par- 
ties. No  statute  prescribes  how  objections  to  an  excessive 
allotment  of  dower  shall  be  made,  but  this  is  settled  bv  rules 
of  practice.  It  is  said  in  Stiner  v.  Cauihorn,  4  Dev.  <fe  Bat., 
501,  that  "the  Act  of  1784  has  not  indicated  the  remedy  for 
an  illegal  or  excessive  allotment  of  dower,  but  the  usages  of 
our  Courts  have  defined  it,  to-wit:  **That  where  the  report 
of  a  jury  is  returned, exceptions  may  be  thereunto  taken  by 
any  one  aggrieved,  and  the  Court  will  set  aside  the  allotment 
and  order  a  new  allotment,  if  sufficient  cause  be  shown." 
As  we  have  seen,  a  creditor  may  be  one  aggrieved.  Moore, 
ex  parte,  supra. 

The  Court  below  seems  to  have  observed  the  settled  rules 
of  practice.    It  was  certainly  competent  for  it  to  hear  perti- 
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nent  affidavits  with  a  view  to  ascertain  such  facts  as  would 
enable  it  intelligently  and  fairly  to  determine  that  the  allot- 
ment of  dower  by  the  jury  was  or  was  not  excessive.  It 
might  hear  any  competent  evidence  for  such  purpose,  and, 
ordinarily,  it  must  be  the  sole  judge  of  whether  or  not  a 
re-allotment  shall  be  made. 

The  Court  also  found  the  fact  that  the  allotment  was 
excessive,  and  the  mere  fact  that  a  preceding  Judge  had  so 
found,  could  not  render  tiiC  findings  of  fact  by  a  subsequent 
one  void  or  at  all  affect  its  merits.  It  appears  that  both 
juries  allotted  the  same  property,  and  it  may  be  that  both 
Judges  found  the  like  facts  from  substantially  the  same  evi- 
dence. This  they  might  do.  If  the  allotment  was  excessive, 
as  the  Court  found  the  fact  to  be  so,  then,  as  a  matter  of  law, 
the  Court  certainly  had  authority,  and  it  was  its  duty,  to 
direct  another  jury  to  make  a  re-allotment.  The  Court 
below,  in  the  exercise  of  a  sound  discretion,  must  be  the 
judge  of  how  often,  for  just  cause,  it  will  direct  a  re-allot- 
ment. An  appeal  lies  from  the  order  of  the  Clerk  to  the 
Judge.  It  is  so  expressly  provided  by  the  statute  {The  Code, 
§  252),  which  applies  in  special  proceedings  as  well  as  in  civil 
actions  genendly.     Brittain  v.  Mull,  91  N.  C,  498. 

Affirmed. 


D.  BEAM  et  al.  v.  WILEY  BRIDGERS  et  al. 

Hmband  and  Wife — Marriage — Contract — Tncsf. 

While,  under  the  former  BTStem,  the  wife's  money  became  the  property 
of  the  husband  jure  mariti^  the  latter  may  agree  ap  between  him 
and  the  wif»*  to  treat  it  as  the  wife's  property,  and  ^vhere  there  is 
evidence  to  nhow  an  agreement  to  that  effect,  and  that  the  hus- 
band invested  it  in  lund  for  her  benefit  and  took  the  title  in  his 
name,  there  is  a  resulting  trust. 
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Special  proceeding  for  partition,  tried  before  Bro2vn,  J., 
at  Fall  Term,  1890,  of  the  Superior  Court  of  Rutherford 
County. 

The  .only  issue  submitted  to  the  jury  was  as  follows: 

"  Was  the  first  150-acre  tract  described  in  the  complaint 
and  conveyed  by  Anderson  Bridgers  to  John  Beam,  Feb- 
ruary 18th,  1846,  purchased  by  John  Beam  with  the  money 
of  his  wife  Elizabeth,  and  at  her  request  and  for  her?" 

There  was  testimony  tending  to  show  that  Mrs.  Beam  was 
possessed  of  certain  money;  that  her  husband  voluntarily 
agreed  to  treat  it  as  hers,  and  to  waive  his  marital  rights  in 
respect  to  it  by  investing  the  same  for  her  in  the  lands  above 
mentioned.  Neither  John  Beam  nor  his  wife  had  any 
children. 

The  plaintiffs  requested  the  Court  to  charge  that,  under 
the  testimony,  the  issue  should  be  answered  in  the  negative, 
and  that  the  Court  should  so  charge.  The  Court  refused  to 
give  the  instruction.  There  was  a  verdict  against  the  plain- 
tiffs, and  they  appealed. 

Mr.  M.  H.  Justice,  for  plaintiffs. 
Mr,  ./.  A.  Foniey,  for  defendants. 

Shepherd,  J.:  The  only  question  presented  for  review  is 
whether  there  was  suflBcient  evidence  to  sustain  an  aflSrma- 
tive  finding  of  the  second  issue  We  think  it  very  clear, 
from  the  testimony  of  James  and  William  Bridgers,  that 
John  Beam  purchased  the  land  in  question  with  his  wife's 
money  at  her  request;  that  the  purchase  was  intended  for 
her  benefit,  and  that  such  was  the  understanding  and  agree- 
ment of  the  parties.  It  may  also  be  inferred  that  she  intended 
that  the  title  should  be  made  to  her.  Indeed,  the  agreement 
was  that  the  husband  should  purchase  the  land  "  for  her," 
and  the  necessary  implication  is,  that  the  title  was  to  be 
taken  in  her  name.     It  is  a  well  settled  principle  that  where, 
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on  the  purchase  of  property,  the  conveyance  of  the  legal 
estate  is  taken  in  the  name  of  one  person,  but  the  purchase- 
money  is  paid  by  another  at  the  same  time  or  previously, 
and  as  a  part  of  one  transaction,  a  trust  results  in  favor  of 
him  who  supplies  the  purchase-money.  Adams'  Eq.,  33; 
Malone  on  Real  Property,  509.  The  principle  has  frequently 
been  applied  where  land  is  purchased  with  funds  arising 
from  the  separate  estate  of  the  wife  {Cunningham  v.  BeU^  83 
N.  C,  328;  Lyon  v.  Akin,  78  N.  C,  258),  or  with  funds 
wdiich,  by  agreement  of  the  husband,  are  to  be  treated  as 
such  separate  estate.  Hackett  v.  Shuford,  86  N.  C,  144,  and 
the  cases  cited. 

It  is  urged,  however,  that  in  our  case  the  money  with 
which  the  land  was  purchased  was  not  the  separate  estate  of 
the  wife,  and  that  the  agreement  of  the  husband  to  treat  it 
as  such  being  purely  voluntary,  and,  therefore,  of  no  effect, 
there  was  nothing  to  prevent  the  operation  of  the  principle 
by  which  the  money  of  the  w^ife  became  the  property  of  the 
husband  jure  mar  it  i. 

The  argument  derives  some  support  from  the  intimation 
of  the  learned  Justice  who  delivered  the  opinion  in  Hackett's 
case  (supra) y  but  it  will  appear  from  an  examination  of  the 
Maryland  cases  (alone  cited  by  him)  that  the  rights  of  credi- 
tors were  involved,  and  that  so  far  from  any  pecuniary  con- 
sideration being  necessary  as  between  the  parties,  the  con- 
trary view  was  declared  by  the  Supreme  Court  of  that  State. 
The  case  upon  appeal  does  not  very  clearly  show  how  the 
wife  acquired  or  held  the  money  in  question,  but  granting 
that  it  was  subject  to  the  marital  rights  of  the  husband,  we 
think  that,  as  between  him  and  his  wife,  his  agreement  to  treat 
it  as  her  separate  property  would  be  recognized  in  equity  in 
cases  like  this,  especially  where  there  were  no  children  to  be 
provided  for,  and  the  claim  of  the  wife  was  more  meritorious 
than  that  of  the  collateral  heirs  whom  the  husband  was 
under  no  moral  obligation  to  maintain.  Garner  v.  Garner, 
Busbee's  Eq.,  1. 
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It  is  said  by  high  authority  that  although  the  presump- 
tion is  that  the  money  of  the  wife  during  the  marriage 
becomes  the  husband's,  such  presumption  is  not  conclusive, 
and  the  husband  "  may  so  treat  it  as  to  charge  himself  and 
his  heirs,  as  trustees  of  the  wife,  with  the  duty  of  applying 
it  to  her  separate  use."  Taggard  v.  Talcott,  2  Ed.  Ch.,  628; 
Remr  v.  Resory  9  Ind.,  349:  Tniiple  v.  Williams^  4  Ired.  Eq./ 
39;  mHxhuff  V.  Boule.%  104  N.  C,  197. 

It  is  well  settled  that  a  husband  may,  after  marriage,  make 
gifts  and  presents  to  his  wife  which  will  be  supported  in 
equity  against  himself  and  his  representatives  (Lvcas  v. 
Zwcfw,  1  Atk.  R.,  270;  Atherly  on  Mar.  Set.,  331 ;  Garner  v. 
Gamer,  mipra ;  Smith  v.  Smithy  Winston's  Eq.,  30),  and  it 
seems  to  be  also  well  established  that  a  trust  may  be  raised 
in  favor  of  the  wife  by  proof  that  her  husband  paid  the  pur- 
chase-money for  her  benefit  and  with  his  own  funds.  Ray- 
hold  v.  Rayboldy  8  Harris,  308;  Pinney  v.  Fellows,  13  \i.,  325  ; 
Farley  v.  Blood,  10  Foster,  354 ;  Dyer  v.  Dyer,  White  &  Tudor 
L.  C.  Eq.,  341. 

In  consideration  of  the  foregoing  authorities,  we  see  no 
reason  why  the  agreement  of  the  husband  in  this  case  may 
not  be  sustained  as  against  the  parties  to  this  action ;  and 
this  being  so,  it  must  follow  that  there  was  a  resulting  trust. 

Affirmed. 
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G.  W.  LONG  et  al.  v.  W.  C.  OXFORD.  Executor. 

Executors  and  Adnnnistrafors — Judgment,  when   Conrhunve^ 

Statute  of  Limitations. 

^  1.  In  a  proceeding  to  sell  land  to  make  assets,  a  judgment  previously 
obtained  against  the  executor  is  conclusive  again-t  the  heirs  and 
devisees  unless  fraud  and  collusion  is  alleged  ai^d  sho^n  and  the 
heir  or  dev  isee  cannot  plead  the  statute  of  limitations  or  other 
defence  which  might  have  been  set  up  in  the  original  action. 

2.  In  such  proceedings  the  realty  is  liable  for  costs  as  well  as  for  the  bal- 
ance of  the  judgment,  unless  the  Court  which  rendered  the  judg- 
ment taxed  the  cost  against  the  executor  (or  admintstr  ttor)  per- 
sonally or  against  ihe  plaintiff. 

Appeal  from  Men-imon.  J.,  at  Spring  Term,  1891,  Alex- 
ander Superior  Court. 

This  was  a  special  proceeding  in  the  nature  of  a  creditor's 
bill  for  the  settlement  of  an  estate,  and  to  subject  devised 
lands  to  the  payment  of  debts. 

On  the  hearing  before  the  Clerk,  theplaintiflF  demurred  to 
the  answers  filed,  on  the  ground  that  they  did  not  allege 
facts  sufficient  to  constitute  a  valid  defence.  The  Clerk,  sus- 
taining the  demurrer,  gave  judgment  against  the  defend- 
ants, which  judgment  was  confirmed  by  the  Judge  in  term, 
and  the  defendants  appealed  to  the  Supreme  Court. 

Mr.  A.  C.  Mcintosh  (by  brief),  for  plaintiffs. 
Mr.  li.  B.  Burke,  for  defendant. 

Clark,  J.:  The  plaintiffs  seek  to  subject  the  lands  of 
Samuel  H.  Reid  to  the  payment  of  a  judgment  heretofore 
obtained  against  the  executor.  The  defendants,  who  are  the 
executor  himself  and  his  wife  (who  is  the  sole  dovisee  of 
Reid),  attempt  in  their  answers  to  set  u])  the  statute  c>t  limi- 
tations and  other  matters  of  defence  which  might  have  been 
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pleaded  in  the  original  action.  The  plaintiffs  demurred,  on 
the  ground  that  the  answers  did  not  set  up  any  defence 
to  the  action  which  could  avail  the  defendants  or  either  of 
thera. 

The  Court  properly  sustained  the  demurrer.  "  The  heir  (or 
devisee)  is  bound  by  the  judgment  against  the  administra- 
tor (or  executor)  unless  he  can  show  that  it  was  obtained  by 
collusion  and  fraud,  and  he  is  barred  by  it  from  setting  up 
any  statutory  limitation  or  other  matter  which  might  have 
been  {)leaded  by  the  administrator  (or  executor)  as  a  bar  to 
the  action  against  him."  Proctor  v.  Proctor,  105  N.  C,  222; 
Speer  v.  James,  94  N.  C ,  417 ;  Smith  v.  Brown,  101  X.  C,  347. 
The  answer  of  the  devisee  in  the  present  case  does  not  aver 
fraud  or  collusion.  It  is  admitted  that  the  personal  assets 
are  insufficient  to  pay  the  judgment. 

The  defendants,  however,  insisted  that  the  land  cannot  be 
subjected  to  payment  of  the  costs  and  is  exempted  therefrom 
by  virtue  of  the  former  decision  of  this  Court.  It  was  com- 
petent for  the  Court  below  in  the  former  action  to  have  taxed 
the  executor  personally  with  the  costs  of  that  action  in  the 
cases  mentioned  in  The  Code,  1429.  When  the  appeal  from 
the  judgment  in  that  action  was  before  us  (104  N.  C,  408), 
the  question  presented  was  as  to  the  right  of  the  plaintiff  to 
recover  costs.  The  judgment  below  gave  the  plaintiff  costs 
but  did  not  tax  the  executor  with  them  individually,  and  the 
judgment  here  merely  affirmed  the  judgment  below.  The 
land  is  subject  to  pay  the  costs,  as  well  as  the  balance  of  the 
judgment. 

Affirmed 


1 
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JOHN  BANKS  v,  GAY  MANUFACTURING  COMPANY. 

Pleading —  Ven'Jication — Issue — Judgment  by  Default  and 
Inqu  irg —  Corporation —  Contin  uance. 

1.  When  a  (ileading  by  a  corporation  is  required  to  be  verified  the  veri- 

fication must  be  ma  ie  by  an  officer  thereof ;  a  verificati  n  by  ao 
agent  merely  will  not  suffice.     The  Code,  g  258. 

2.  When  a  verification  of  a  pleading  is  aUowed  lo  be  made  by  an  »geat, 

it  should  set  forth  his  knowledge,  or  grounds  of  b«;lit-f,  and  why 
it  is  not  made  by  the  principal  party. 

8.  After  a  judgment  by  default  and  inquiry  in  an  action  for  malicioufi 
prosecution  the  only  issue  ft/r  the  jury  is  the  amount  of  plain- 
tiff's damages. 

4.  Granting  or  refusing  a  continuance  is  a  matter  of  discretion,  and  not 
re^iewable. 

Civil  action,  for  damages  for  malicious  prosecution,  tried 
before  Whitakery  J.,  at  Spring  Term,  liS^O,  Gates  County 
Superior  Court. 

When  the  case  was  called  for  trial,  the  defendant  offered 
to  file  an  answer  to  the  verified  complaint,  to  which  plaintiff 
objected  because  of  defective  verification.  It  was  admitted 
that  the  defendant  was  a  corporation,  and  thatC.  W.  Dennis 
was  an  agent,  but  not  an  officer  of  the  same.  The  verifica- 
tion was  as  follows: 

"('.  W.  Dennis,  agent  for  the  said  Gay  Manufacturing 
Company,  being  duly  sworn,  maketh  oath  that  the  facts 
stated  in  the  above  answer  are  true  of  his  own  knowledge." 

Upon  objection  to  the  verification,  defendant  moved  for  a 
continuance,  in  order  to  have  the  answer  properly  verified  by 
an  officer  of  the  corporation.  This  motion  was  overruled, 
and  the  defendant  excepted. 

The  defendant  requested  the  Court  to  submit  to  the  jury 
this  issue:  "Did  the  defendant  prosecute  the  plaintiff  mali- 
ciously and  without  probable  cause?" 

This  the  Court  refused,  and  submitted  only  the  issue: 
"  What  damage,  if  any,  has  the  plaintiff  sustained?"  and  the 
defendant  excepted. 
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Verdict  and  judgment  for  plaintiff. 

Motion  for  new  trial  overruled.     Defendant  appealed. 

Mr.  W.  M.  Bond  (by  brief),  for  plaintiff. 
No  counsel  contra. 

Clark,  J. :  The  Code,  §  258,  prescribes,  "  when  a  corpora- 
tion is  a  party,  the  verification  may  be  made  by  any  officer 
thereof."  The  answer  of  the  defendant  company  is  sworn 
to  by  an  agent  merely,  and  his  Honor  rightly  held  that  the 
answer  was  not  verified.  Hie  Code,  §217,  permits  a  sum- 
mons against  a  corporation  to  be  served  on  an  agent,  but  this 
was  not  extended  to  verification  of  pleadings  by  the  corpora- 
tion. There  is  an  evident  reason  for  the  difference.  Besides, 
if  the  answer  of  a  corporation  could  be  verified  by  an  agent, 
the  affidavit  is  not  suflScient,  in  that  it  does  not  set  forth 
"his  knowledge  or  the  grounds  of  his  belief  on  the  subject, 
and  the  reason  why  it  is  not  made  by  the  party."  When 
the  verification  is  by  an  officer  of  the  company  this  is  not 
required,  for  the  officer  speaks  for  and  is  the  mouth-piece  of 
the  corporation  {Bank'  v.  Hutchison,  87  N.  C,  22),  but  it  is 
necessary  to  be  set  out  in  all  cases  where  the  verification  is 
made  by  an  agent  or  attorney. 

The  Court  in  its  discretion  might  have  allowed  the  answer 
to  be  verified  properly  ( The  Code,  §  274),  and  have  granted  a 
continuance  for  that  purpose,  as  prayed  by  the  defendant, 
but  its  refusal  of  the  continuance  is  not  reviewable.  State  v. 
Lindsey,  78  N.  C,  499 ;  State  v.  Scott,  80  N.  C,  365. 

There  being  a  judgment  by  default  and  inquiry,  the  issue 
tendered  by  defendant  was  properly  refused,  and  in  lieu 
thereof  there  was  submitted  to  the  jury  the  issue,  **  What 
damages,  if  any,  has  plaintiff  sustained?"  The  issue  ten- 
dered by  defendant  was  not  raised,  as  there  was  no  answer, 
and  that  matter  was  settled  by  the  judgment  by  default. 

The  only  inquiry  was  as  to  the  quantmn  of  damages,  which 
was  submitted.  No  error. 
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F.  H.  SMITH  et  ol.  v.  M.  SUMMEKFIELD  et  al. 

Creditor's  Bill — Joined  Cattses  of  Action — Parties — Fravdidmt 
Conveyance — Pleading — Redundancy  and  Uncertainty — Eqvav 
table  Lien. 

1.  Several  creditors  may  unite  in  an  action  against  their  common  debtor 

to  obtain  judgment  for  their  rebpective  claims  and  set  aside  sn 
alleged  fraudulent  convt-yance  of  the  debtor's  property,  and  the 
parties  so  uniting  may  acquires  a  preference,  by  way  of  equitable 
lien,  over  other  gr»neral  ci  editors. 

2.  It  is  only  when  the  Court  undertakes  to  wind  up  the  affairs  of  a  part- 

nership and  make  a  distribution  of  its  assets  that  all  the  crfditore 
are  requited  to  be  made  partif^. 

3.  Redundancy,  impertinence,  argumentativenef-s  and  uncertainty  in 

pleading  cannot  be  taken  advantage  of  by  the  demurrer;  the  objec- 
tion should  be  made  by  motion  before  answer  or  demurrer. 

4.  In  an  action  by  Creditors  to  subject  property  to  the  satisfaction  of 

their  debts,  it  is  not  nece^Fary  they  should  seek  to  -subject  all  the 
property  of  the  debtors,  or  make  parties  those  who  claim  any  por- 
tion not  sought  to  be  reached. 

5.  An  averment  in  a  complaint  that  the  plaintiff  sold  and  deii^  ered  to 

the  defendant  goodti  of  certain  value,  and  the  same  has  not  been 
paid,  is  a  sufficient  statement  of  a  cause  of  action. 

Civil  action,  heard  upon  complaint  and  demurrer,  at 
Spring  Term,  1890,  of  Wayne  Superior  Court,  MatRae,  J., 
presiding. 

The  plaintiffs,  a  number  of  trading  firms  and  corporations, 
alleged  that  the  defendants,  a  commercial  firm,  engaged  in 
business  at  Goldsboro  and  Smithfield,  N.  C,  were  indebted 
to  them,  respectively,  in  the  various  sums  set  out  in  the  com- 
plaint, for  goods,  wares  and  merchandise,  sold  and  delivered 
to  said  defendants,  "  no  part  of  which  had  been  paid ; "  that 
the  defendants  had  fraudulently  conspired  to  create  a  ficti- 
tious credit,  whereby  they  had  been  enabled  to  purchase  m 
the  markets  a  large  and  valuable  stock  of  goods,  and  that 
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having  gained  possession  thereof,  they,  with  the  intent  to 
defraud  their  creditors,  had  conveyed  the  same  to  assignees 
in  trust,  etc. 

The  complaint  sets  out  with  great  particularity  the  facts 
upon  which  the  action  is  based  and  the  sources  of  plaintiffs' 
information,  and  demands  judgment— 

1.  Against  the  defendants  for  the  several  sums  alleged  to 
be  due  to  them  respectively. 

2.  That  the  various  conveyances  herein  alleged  to  have 
been  made  by  M.  Sumraerfield  and  H.  Dannenberg,  or  either 
of  them,  for  the  purpose  of  hindering,  delaying  and  defraud- 
ing their  creditors,  be  declared  void  as  to  the  plaintiffs' 
creditors. 

3.  That  the  sums  of  money  arising  from  the  proceeds  of 
the  sale  of  goods  and  other  sources  by  Sol.  Weil,  assignee, 
now  in  the  hands  of  H.  Weil  &  Bro.,  as  alleged  in  the  com- 
plaint, be  paid  into  the  Court,  to  be  applied  to  the  liquida- 
tion of  the  debts  due  from  M.  Summerfield  &  Co.  to  the 
plaintiffs. 

4.  That  Sol.  Weil  account  for  and  pay  into  Court  all  moneys 
in  his  hands  as  assignee  of  said  Summerfield  &  Co.,  together 
with  all  sums  that  have  been  or  ought  to  have  been  in  his 
hands  as  such  assignee,  except  such  as  he  may  have  properly 
paid  out  in  legitimate  expenses  in  executing  said  trust,  to  be 
applied  to  tlie  liquidation  of  the  debts  due  from  M.  Sum- 
merfield &  Co.  to  the  plaintiffs. 

5.  That  P.  T.  Massey  account  for  and  pay  into  this  Court 
all  moneys  that  have  come  into  his  hands  or  ought  to  have 
come  into  his  hands  as  assignee  of  M.  Summerfield  &  Co., 
except  so  much  thereof  as  he  may  have  paid  out  in  legiti- 
mate expenses  in  executing  said  trust,  to  be  applied  to  the 
discharge  of  the  debts  due  from  the  defendants  M.  Summer- 
field  &  Co.  to  these  plaintiffs. 

6.  For  such  other  and  further  relief  as  they  may  be  enti- 
tled to. 
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7.  For  the  costs  of  this  action. 
The  defendants  demurred  for  that: 

1  The  complaint  does  not  upon  its  face  purport  to  be  a 
creditor's  bill. 

2.  That  there  is  a  misjoinder  of  causes  of  action,  the 
several  plaintiffs  having  separate  and  distinct  claims  in  no- 
wise connected  with  each  other. 

3.  That  the  complaint  set  forth  evidence. 

4.  That  it  was  argumentative. 

5  and  6.  That  certain  persons,  who  claimed  propertj'  (not 
sought  to  be  reached  in  this  action)  under  conveyances  from 
defendants,  were  not  parties. 

7.  That  copies  of  the  alleged  fraudulent  conveyance 
referred  to  in  the  complaint  were  not  attached  to  it. 

The  Court  overruled  the  demurrers,  and  defendants 
appealed. 

Messrs.  W.  C.  Mimro€y  C.  B.  Aycock  and  W.  T.  Faircloth, 
for  plaintiffs. 

Messrs.  C.  M.  Busbee  and  E.  W.  Pan,  Jr.,  for  defendants. 

Shepherd,  J  : 

1,  The  first  ground  assigned  as  a  cause  of  demurrer  pre- 
sents the  question  W'hether  this  action  should  not  have  been 
brought  in  the  form  of  a  general  creditor's  bill. 

In  Hancock  v.  Wooteiij  (107  N.  C,  9),  we  attempted  to 
distinguish  a  general  creditor's  from  a  judgment  credit- 
or's bill  and  in  the  course  of  the  discussion,  in  speak- 
ing of  the  former,  we  used  the  following  language: 
"Such  bills  are  usually  instituted  for  the  purpose  of 
winding  up  the  insolvent  estates  of  deceased  persons  or 
the  affairs  of  a  corporation.  These  may  be  illustrated  by 
the  eases  of  Pegram  v.  Armstrong^  .s2  N.  C,  32h ;  Wordsworth 
v.  Davis,  75  N.  C,  159;  Long  v.  Bank.  81  N.  C,  41  ;  Ghnn 
V.  Bank,  80  N.  C,  97  and  Dobson  v.  Simordon,  93  N.  C,  268. 
In  such  cases  there  are  many  parties  standing  in  the  same 
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situation  as  to  their  rights  or  claims  upon  a  particular  estate 
or  fund,  and  the  shares  of  a  part  cannot  be  determined  until 
the  rights  of  all  the  others  are  settled  or  asceilained.  Of 
this  nature  also  are  bills  brought  to  enforce  trusts  or  assign- 
ments for  creditors  and  other  instances  where  there  isa  com- 
munity of  interest,  or  where  the  law  devolves  upon  the 
Court  the  duty  of  taking  a  fund  into  its  custody  and  dis- 
tributing it  according  to  the  respective  interests  of  the 
parties." 

A  glance  at  the  complaint  will  disclose  that  the  present 
action  is  not  within  the  principle  above  stated.  It  is  brought 
by  several  creditors  for  the  purpose  of  obtaining  judgments 
for  their  respective  claims,  and  to  set  aside  certain  alleged 
fraudulent  assignments  made  by  the  defendants.  Such  relief 
may  be  obtained  in  the  same  action  {Bank  v.  Ilainia,  84  N.  C, 
206),  and  several  creditors  may  unite  as  parties  plaintiff  and 
acquire  a  preference  by  way  <'f  equitable  lien.  Hancock  \. 
Wooten,  supra.  The  general  creditors  have  no  lien  upon 
copartnership  assets  {Allen  v.  Grissom,  90  N.  C,  90),  and  the 
Court  only  requires  all  of  them  to  be  made  parties,  and 
decrees  ^  pro  rata  distribution  in  cases  of  dissolution,  when, 
at  the  instance  of  one  or  all  of  the  partner.-',  or  of  a  purchaser 
under  execution  or  otherwise  of  the  interest  of  an  individual 
partner,  it  undertakes  to  wind  up  the  partnership  afiairs  and 
ascertain  the  rights  of  such  individual  partners,  or  their  suc- 
cessors in  interest.  As  each  partner  has  an  equitable  right 
to  have  the  jissets  applied  to  the  joint  indebtedness,  it  is  nec- 
essary that  the  claims  of  all  of  the  creditors  should  be  ascer- 
tained,  and  the  creditors  being  thus  before  the  Court,  an 
equitable  distribution  is  made.  This  is  not  the  nature  of 
the  present  action.  Under  the  former  s}  stem  a  creditor  of  a 
copartnership  could  obtain  a  judgment  at  law  and  sell  the 
copartnership  property  under  execution.  He  could  also 
institute  a  judgment  creditor's  bill  to  reach  equitable  assets, 
or  to  remove  obstructions  (such  as  fraudulent  conveyances, 
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&c.)  interposed  by  the  debtor  to  the  subjection  of  legal  assets 
A  judgment  creditor's  bill  was  generally  said  to  be  in  the 
nature  of  an  equitable, //./(/.,  and  we  have  seen  that  such  an 
action  may  now  be  maintained  without  a  precedent  judg- 
ment, and  that  several  creditors  may  unite  in  the  same. 
Upon  the  authorities  above  mentioned,  we  are  of  the  opinion 
that  this  action  need  not  have  been  brought  in  the  form  of 
a  general  creditor's  bill,  and  the  «.emurrer  in  this  respect 
must  be  overruled. 

2.  For  the  same  reasons  the  second  ground  of  demurrer, 
that  there  is  a  misjoinder  of  parties  plaintiff,  is  without 
merit,  and  the  demurrer  in  this  particular  must  likewise  be 
overruled. 

3.  The  third  and  fourth  grounds  of  demurrer  are  unten- 
able. A  demurrer  does  not  lie  except  in  the  cases  specifically 
mentioned  in  section  239  of  The  Code.  Dunn  v.  Barnes,  73 
N.  C,  273.  Redundancy  and  impertinence  in  pleading  must 
be  objected  to  by  way  of  motion  before  answer  or  demurrer 
{Best  V.  Clydey  86  N.  C,  4),  and  the  same  is  true  as  to  argu- 
mentativeness, "  indefiniteness  or  uncertainty,  unless  the 
uncertainty  be  such  as  to  state  no  cause  of  action."  Boone 
Code  PI ,  54,  146. 

4.  The  fifth  and  sixth  grounds  of  demurrer  are  also  unten- 
able. It  is  alleged  that  one  of  the  partners  conveyed  certain 
individual  property  to  G.  Summerfield  and  Isadore  Summer- 
field.  This  property,  of  course,  cannot  be  reached  unless 
these  persons  are  made  parties,  and  until  this  is  done  it  may 
be  considered  as  out  of  the  case.  It  is  not  necessarv  for  the 
creditors,  in  an  action  of  this  character,  to  subject  all  of  the 
property  of  a  debtor  {Munroe  v.  Lcwald,  107  N.  C,  655);  they 
may  proceed  against  a  party  only;  and  this  being  so,  the 
presence  of  the  persons  named  is  entirely  unnecessary  to  the 
determination  of  the  controversy,  in  so  far  as  it  affects  other 
property  in  which  they  have  no  interest.  "  In  order  to  sus- 
tain a  demurrer  or  a  defect  of  parties,  it  must  appear  that 
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the  party  demurring  has  an  interest  in  having  the  omilted 
parties  joined,  or  that  he  is  prejudiced  by  the  non-joinder.'' 
Boone,  f^upruy  51.     Such  is  not  the  case  here. 

5.  The  seventh  ground  is  also  without  merit.  We  know 
of  no  law  reriuiring  copies  of  the  deeds  of  assignment  to  be 
att4iched  to  the  complaint. 

6.  The  motion  to  dismiss  because  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  is  denied. 
The  allegation  that  goods  were  sold  and  delivered  of  the 
value  of  a  certain  amount,  and  that  the  same  has  not  been 
paid,  is  a  sutncieut  averment  of  indebtedness  in  a  case  like 
the  present. 

Upon  the  whole  complaint,  we  think  there  are  facts  con- 
stituting a  cause  of  action. 

Affirmed. 


CALVIN  WALLER  v.   WILLIAM  BOWLING. 

Chattels- —  Tenants  in  Common — Conversion — Damages — 

De  manct —  Mo  rt gages —  Prior  Ity . 

1.  While  a  tenant  in  common  of  a  chattel  cannot  maintain  an  action 
agaiost  his  co-tenant  for  conver^iion  upoa  the  ground  merely  that 
his  demand  tor  possession  has  bt^en  refused  ;  yet,  if  the  tenant  in 
possession  withholds  the  common  property,  or  exercises  such 
'Inminion  over  it  as  amounts  lo  a  denial,  or  is  inconsistent  with 
the  rights  of  his  co-tenant,  an  action  in  the  nature  of  trover 
will  lie. 

2-  If  p(*r8onal  pmperty  subject  to  a  mortgage  is  subst'quenily  attached 
to  land  also  under  mortgage,  wiih  notice  to  tlie  mortgagee,  of  the 
latter,  the  lien  of  the  chattel  mortgage  takes  prtcedence  over  that 
of  the  rf^alty.  ^ 
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8.  If  one  tenant  in  comnioo  of  a  chattel  ou^t  his  co-tenant  of  possefidan, 
the  latter  may,  at  his  el^^ction,  ^ring  an  ac  ion  for  tiie  recovery  of 
the  specific  property,  if  it  r^aii  be  found,  an<l  <'atuagi'Sforit8dete' 
rioratinn.  or  for  the  conversion  and  value  at  the  time  of  taking. 
After  suit  is  brought  for  conversion,  the  defendant  cannot  relieve 
himself  from  liability  by  returning  the  property,  unless  the  plain- 
tiff agrees  to  receive  it. 

4.  Whore  one  co-t»*nant  was  piesent  forbidding  the  other  from  remov- 
ing the  common  property,  no  demand  was  necessary  before  bring- 
ing suit. 

This  was  a  civil  action,  tried  at  the  April  Term,  1890,  of 
the  Superior  Court  of  Granville  County,  before  WomackyJ. 

The  action  was  brought  to  recover  damages  for  unlawfully 
removing  and  converting  to  the  defendant's  own  use  certain 
machinery'  that  had  been  placed  in  a  mill  run  by  water. 

On  the  23d  of  August,  1880,  and  for  some  years  prior 
to  that  time,  the  plaintiff  and  defendant  were  owners  in 
fee  and  tenants  in  common  of  the  tract  of  land  on  which 
the  mill  was  situate,  each  holding  one  undivided  half  On 
said  23d  of  August  the  defendant  executed  a  contract,  under 
seal,  to  convey  his  interest  to  one  John  T.  McDonough  on 
the  payment  of  a  hole  of  the  same  date  for  the  sum  of  three 
hundred  dollars,  executed  by  said  McDonough  and  wife.  On 
20th  March,  1885,  McDonough  borrowed  of  the  plaintiff  the 
sum  of  two  hundred  dollars,  and  executed  his  note  therefor, 
and  purchased  with  said  borrowed  money  the  turbine  wl>eel, 
shafts,  pulleys,  level,  cog-wheel,  etc.,  which  are  the  subjects 
of  this  action,  and  executed,  his  wife  joining,  a  mortgage 
conveying  said  machinery  to  secure  the  note  due  plaintiff, 
the  machinery  not  then  being  in  the  mill. 

On  default  in  the  payment  of  the  three  hundred  dollar 
note  for  purchase-money  of  the  land,  the  defendant,  on  the 
17th  of  January,  1888,  brought  suit  against  McDonough  to 
subject  his  interest  in  the  land,  and  at  April  Term  follow- 
ing of  the  Superior  Court  of  Granville  obtained  a  decree 
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under  the  terms  of  which  the  interest  of  McDouough  in  the 
land  was  sold  by  a  commissioner  for  the  sum  of  fifty  dol- 
lars, the  defendant  being  the  purchaser,  and  said  sale  was 
confirmed  at  the  September  Term,  1888,  of  said  Court. 

The  wheel  and  some  other  parts  of  the  machinery  were 
placed  in  the  mill,  after  being  conveyed,  on  the  20th  of 
March,  1885,  by  mortgage  deed  to  secure  said  note  for  two 
hundred  dollars  due  to  plaintiff,  but  before  the  sale  under 
the  decree  aforesaid. 

The  plaintiff  alleges  that  none  of  the  machinery  sued  for 
had  been  placed  in  position  in  the  mill  until  after  the  mort- 
gage to  him  was  executed. 

The  issues  submitted  were  as  follows : 

1.  Did  the  defendant  unlawfully  convert  the  property 
described  in  the  complaint?    Yes. 

2.  If  so,  what  damage  has  the  plaintiff  sustained  thereby  ? 
$215,  and  interest  from,  18th  day  of  April,  1889,  to  date  at 
six  per  cent. 

Fint  Exception. --In  addition  to  the  issues  agreed  upon, 
the  defendant  tendered  the  following,  which  the  Court 
declined  to  submit  to  the  jury,  and  the  defendant  excepted: 
"Are  the  plaintiflF  and  defendant  tenants  in  common  of  the 
property  alleged  to  have  been  converted?" 

The  plaintiff  introduced  a  mortgage  executed  by  John  T. 
McDonough  and  wife  to  the  plaintiff  for  the  machinery 
described  in  the  complaint,  and  also  the  note  secured  thereby 
for  $200,  $100  of  which  was  due  March  20th,  1886, and  $100 
of  which  was  due  March  20th,  1887,  and  endorsed  thereon 
was  a  credit  of  $17.50,  November  23d,  1887. 

Second  Exception. — The  plaintiff  was  examined  and  testi- 
fied: "I  loaned  McDonough  money.  He  said  he  wanted  to 
buy  machinery.  The  machinery  he  gave  the  mortgage  on 
was  bought  with  this  borrowed  money.  It  consisted  of  a 
turbine  wheel,  cog-wheel,  shaftings,  pulleys,  etc.,  necessary  to 
run  the  mill,  and  was  worth  at  the  time  of  the  conversion 
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$215.  It  was  put  in  the  mill.  The  defendant  tore  it  up.  I 
saw  him  do  it  and  forbid  him.  He  said  he  was  responsible 
and  would  carry  it  away.  He  took  it  away  April  18,  1889. 
The  mortgage  was  made  on  the  machinery  before  it  was  put 
in  the  mill.  The  mill-seat  was  jointly  owned  by  defendant 
and  myself.  The  mill  hadn't  been  in  operation  for  two 
years.  I  objected  to  his  carrying  it  off  that  day.  He  said 
he  was  going  to  carry  it  off  if  he  could.  It  was  some 
months  after  the  machinery  was  bought  before  it  was  put  in 
the  mill.  My  mortgage  was  registered  first.  The  turbine 
is  there  now  but  not  by  my  consent.  I  did  not  receive  it.  I 
don't  know  who  brought  it  there." 

There  was  other  evidence  for  the  plaintiff  tending  to  show 
the  manner  of  the  removal  of  tlie  property  by  the  defend- 
ant, and  that  it  was  worth  $215. 

The  defendant,  being  examined,  testified:  "I  moved  the 
machinery  sued  for  from  the  mill,  but  did  not  injure  it.  I 
afterwards  carried  it  back  to  tha  mill.  I  got  the  mud  oflF  it, 
and  put  three  quarts  of  oil  on  it     No  part  of  it  is  missing." 

Third  Exception. — The  defendant  proposed  to  show  by  the 
witness  and  by  the  records  in  the  case  of  Boivling  v.  McDon- 
oughy  lately  pending  in  Granville  Superior  Court,  that  the 
interest  of  McDonough  (one-half)  in  the  mill-site  was 
sold  by  order  of  Court  in  said  case  and  purchased  by  the 
defendant.  Offered,  first,  in  mitigation  of  damages,  and 
second,  to  show  bona  fides.  Objection  by  the  plaintiff  for 
the  reason  that  the  record  does  not  show  that  the  property 
sued  for  was  the  subject  of  said  action,  and  because  the  plain- 
tiff was  not  a  party  to  said  action.  Objection  sustained, 
and  exception  by  defendant. 

"The  plaintiff  forbid  my  taking  the  property.  I  took  it 
up  by  force.  It  was  not  nailed  down.  The  shafting  was  let 
into  a  box  of  casting.  That  was  let  in  a  sill  on  the  ground. 
The  box  was  either  set  on  the  sill  or  mortised  in  it." 
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Fourth  Excqytion, — The  defendant  asked  the  following 
instructions — 

1.  If  the  jury  believe  that  the  plaintiff  and  defendant  are 
tenants  in  common  of  the  property  m  dispute,  the  plaintiff 
cannot  recover. 

2.  In  this  case,  the  plaintiff  having  made  no  demand  on 
the  defendant  for  the  property  in  dispute,  cannot  recover  at 
all  in  this  action. 

3.  At  most,  the  damages  done  the  plaintiff  in  this  action, 
according  to  his  own  evidence,  cannot  exceed  the  actual 
damage  done  the  property  by  the  defendant  or  his  agents 
while  the  property  was  in  the  poss-  ssion  of  said  defendant. 

4.  There  is  no  evidence  in  this  case  that  the  defendant  has 
damaged  the  said  property  at  all. 

5  The  jury  can  act  only  on  the  evidence  in  this  case,  and 
in  no  aspect  can  the  jury  find  a  verdict  for  the  actual  value 
of  the  property. 

6.  There  has  been  no  unlawful  conversion  of  the  property 
by  the  defendant  under  the  evidence. 

7.  McDonough  having  made  a  payment  of  $17  on  the 
mortgage,  Bowling  was  an  equitable  tenant  in  common  with 
Waller  to  the  amount  of  the  excess  over  and  above  the  mort- 
gage of  .«aid  Waller  in  the  mill  property  and  the  property 
removed. 

All  of  the  above  instructions  were  refused,  and  the  defend- 
ant excepted. 

Fifth  Exception. — The  Court  charged  the  jury  that  if  the 
jury  believe  that  the  defendant  took  the  personal  property 
sued  for  into  his  possession,  the  plaintiff  being  present  for- 
bidding, and  carried  the  same  away,  exercising  a  dominion 
over  the  same  in  denial  of  and  inconsistent  with  the  rights 
of  the  plaintiff,  it  being  the  property  of  the  plaintiff,  as  fur- 
ther charged,  the  jury  will  answer  the  first  issue  Yes,  and 
this  notwithstanding  the  fact  that  there  may  have  been  the 
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equitable  tenancy  in  common  contended  for  by  the  defend- 
ant.    To  which  charge  the  defendant  excepted. 
Judgment  for  plaintiff,  appeal  by  defendant. 

Mes8)\9,  L.  C.  Edwards,  J.  B.  Batchelor  and  John  Devereivx^ 
Jr.,  for  plaintiff. 

J/r.  .1.  W.  Graham,  for  defendant. 

AvKKY,  J. — after  stating  the  facts:  The  rule  in  reference 
to  issuer  laid  down  by  this  Court  in  Emry  v.  Railroad,  102 
N.  C,  209,  has  been  repeatedly  approved  since.  Linebergcr 
V.  Tidwell,  104  N.  C,  5^0;  Brown  v.  Mitchell,  102  N.  C,  367; 
McAdoo  V.  Railroad,  105  N.  C,  151. 

The  defendant,  in  order  to  sustain  his  assignment  of  error, 
must  show  that  the  Court  has  erred  in  refusing  or  failing,  at 
his  request,  to  present  to  the  jury,  through  the  medium  of 
some  issue  submitted,  a  pertinent  view  of  the  law  applicable 
to  the  testimony,  whereby  the  jury  may  have  been  misled. 
Boiuh  V.  Smith,  106  N.  C,  564. 

A  tenant  in  common  of  a  chattel  cannot  maintain  an  action 
of  or  in  the  nature  of  trover  against  his  co-tenant  upon  the 
ground  merely  that  his  demand  for  possession  of  the  common 
property  has  been  refused  by  the  latter,  unless  he  can  show 
that  the  co-tenant  had  subsequently  consumed  it  or  placed 
it  beyond  recovery  by.  means  of  legal  process.  Newby  v. 
Harrell,  99  N.  C,  149;  Pitt  v.  Petway,  12  Ired.,  69;  Lucas  v. 
Wasson,  3  Dev.,  398;  Cooley  on  Torts,  455;  Ripey  v.  Davis, 
15  Mich.,  75. 

But  where  the  tenant  in  possession  of  personal  chattels 
withholds  the  common  property  from  his  co-tenant,  or  wrests 
it  from  him  and  exercises  a  dominion  over  it,  either  in  direct 
denial  of  or  inconsistent  with  the  rights  of  the  latter,  an 
action  will  lie  for  conversion.  Shearin  v.  Rigshee,  97  N.  C, 
221;  2  Greenleaf,  §642;  University  v.  Bank,  96  N.  C,  284; 
Cooley  on  Torts,  s^/pra;  2  Greenleaf  E v.,  636a;  Grove  v.  Wi^se^ 


FEBRUARY  TERM,  1891.  295 


Waller  v.  Bowling. 


39  Mich.,  161.  There  is  some  conflict  among  the  authori- 
ties, and  it  is  diflBcult  to  draw  or  trace  the  shadowv  line  that 
marks  the  limit  to  which  a  tenant  in  common  may  go  in  the 
exercise  of  control  over  the  common  property  without  sub- 
jecting himself  to  liabiliiy  for  conversion.  But  Schouler 
(in  his  work  on  Personal  Property,  Vol.  1.,  p.  200),  after  tak- 
ing the  extreme  ground  that  at  common  law  nothing  short 
of  the  destruction  of  a  chattel,  or  a  conversion  of  the  whole 
to  his  own  use,  or  something  equivalent,  will  render  the 
owner  in  possession  liable  to  his  co-owners — says  that  mere 
dispossession  of  a  co-tenant  might, "  if  accompanied  ivith  other 
(ids  showing  a  hostile  irdentj^'  amount  to  a  conversion.  It 
would  seem  that  the  violent  wrenching  of  the  machinery  from 
the  mill,  when  the  plaintiff  was  present  forbidding,  was  the 
strongest  evidence  of  such  intent. 

In  the  case  of  StricHmul  v.  Parker^  54  Me.,  263,  the  facts 
were  that  the  purchaser  at  execution  sale  of  an  undivided 
interest  in  a  tract  of  land,  removed  the  superstructure  of  a 
marine  railway  located  on  the  land,  consisting  of  iron  and 
wooden  rails  and  sleepers,  &c.,  and  placed  it  upon  another 
tract  of  land.     The  Court  held  that  the  property  removed 
constituted  a  part  of  the  land  and  passed  with  it,  but  that 
the  co-tenant  of  the  purchaser  might  maintain  trover  against 
him  for  removing  it.    The  Supreme  Court  of  Michigan,  in 
the  case  of  Grave  v.  Wi^^y  supra,  held  that  even  before  con- 
dition broken,  any  person   wrongfully   interfering  with    a 
mortgagee's  possession  of  a  chattel  under  his  mortgage  deed, 
would  subject  himself  to  liability  to  damage  in  an  action 
of  trover  brought  against  him  by  such  mortgagee.     The 
facts  in  that  case  were,  that  an  undivided  half  interest  in  a 
steam-engine,  boiler  and  some  planing-mill  machinery  had 
been    mortgaged  to  the  plaintiffs,  and  the  defendant  Wise, 
having  previously  owned  the  other  half  interest,  had,  subse- 
quent to  the  date  of  the  mortgage,  bought  at  bankrupt  sale 
the  land  on  which  the  building  containing  the  engine,  boiler 
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and  machinery  stood.    The  case  is  cited  with  approval  both 
by  Cooley  and  in  the  Notes  to  Greenleaf 's  Evidence. 

It  seems  to  be  settled  that  where  personal  property,  after 
being  subjected  to  the  lien  of  a  mortgage,  is  attached  to 
mortgaged  land,  it  will  be  held  to  have  passed  to  the  mort- 
gagee in  the  chattel  mortgage  as  against  the  assignee  or 
holder  of  the  real  estate  mortgage,  who  had  notice  of  the  first 
mortgage  when  it  was  attached.  Hermon  on  Chat.  Mort., 
§138;  Sheldany,  Edward.9^  35  N.  Y.,  279;  Smith  w  Benson, 
Hill,  176.  Where  a  steam-mill  was  mortgaged,  not  inchid- 
ing  the  land  on  which  it  stood,  it  was  held  by  the  Supreme 
Court  of  Iowa  that  subsequent  purchasei's  of  the  mill  aud 
premises  on  which  it  stood,  who  had  notice  of  the  chattel 
mortgage,  took  title  to  the  mill  subject  to  it.  Gunter  v. 
Alexander^  15  Iowa,  470 ;  Hermon,  svpra,  §  138. 

The  general  principle  that  exclusive  possession  of  personal 
property  by  one  tenant  in  common,  and  a  denial  of  the 
rights  of  his  co-tenants,  is  a  conversion  for  w^hich  trover  will 
lie,  is  supported  by  numerous  adjudications  in  the  Courts  of 
other  States.  Figuet  v.  AlliHon,  8  Cooley  (Mich.),  328 ;  Well 
V.  Oliver,  21  Pick.,  563;  Winner  v.  Permiman,  35  Md.,  163; 
Person  v.  Wihon,  20  Minn.,  189. 

In  Stephens  v.  KooncCy  103  N.  C.,  26*»,  the  defendant  ten- 
dered to  the  plaintiflF  a  judgment  for  the  possession  of  a 
steam-engine,  boiler,  saw-mill,  gri?t-mill,  &c.,  removed  from 
his  land,  and  the  costs  of  the  action.  The  Court  held  that 
the  defendant  was  not  only  liable  for  ccsts,  notwithstanding 
such  offer,  but  foi'  the  full  value  of  the  property  converted, 
and  interest  allowed  by  the  jury,  and  could  not  be  compelled 
to  take  the  property  back.  The  general  rule  is,  that  where 
one  of  the  owners  of  an  undivided  interest  in  a  chattel  exer- 
cises such  dominion  over  the  common  property  as  is  incon- 
sistent with  the  rights  of  his  co-owner,  the  latter  may  bring 
claim  and  delivery,  if  the  property  can  be  found,  and  recover 
the  specific  property,  w^ith  damage  for  deterioration  as  well 
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as  detention,  or  he  may  elect  to  sue  for  damages  for  the 
wrongful  conversion  and  recover  the  value  of  the  property 
at  the  time  of  tlie  taking,  and  costs.  Stephens  v.  Koonce, 
supra;  Ripey  v.  Davisy  15  Mich.,  75;  Hall  v.  Younts,  87 
N.  C,  285.  After  suit  has  been  brought  for  the  conversion, 
the  owner  cannot  be  compelled  to  ttike  the  property  back, 
bat  when  he  does  allow  it  to  be  returned  in  damaged  condi- 
tion, its  diminished  value  can  be  considered  in  mitigation  of 
damaged.     3  Southerland  on  Damages,  530. 

The  rule  as  to  the  measure  of  damages  would  be  different 
where  fixtures,  such  as  gas  piping,  are  torn  from  a  building 
and  the  building  is  thereby  rendered  unfit  for  occupation 
and  use.  There  the  measure  of  damages  is  the  cost  of 
restoring  the  building  to  its  original  state  and  the  loss  in  its 
rental  value  while  it  was  uninhabitable.  Willis  v.  Branch,  94 
X.  C,  142. 

It  was  not  necessary  that  the  plaintiff  should  make  a 
foimal  demand  for  possession  of  the  property  before  bring- 
ing the  action,  if,  as  both  plaintiff  and  defendant  testified,  he 
was  present  forbidding  when  it  was  removed  from  the  land. 
The  law  did  not  require  him  to  act  on  the  assumption  that 
one  who  took  it  away  in  the  face  of  his  protest  would  return 
it  at  his  request,  or  to  accept  it  in  full  satisfaction  of  his 
damages,  if  there  was  a  voluntary  offer  to  return  it. 

The  exceptions  insisted  on  in  this  Court  were  the  first, 
fourth  and  fifth.  For  the  reasons  given,  we  do  not  think 
that  the  Judge  erred  in  refusing  the  instruction  asked,  or 
substituting  that  given,  or  in  the  rulings  excepted  to. 

Affirmed. 
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JOHN  HOPKINS  et  al.  v.  ANN  BOWERS  et  al. 

Evidence —  Witness. 

1.  With  a  view  to  show  that  the  defendants  were  of  negro  blood  within 

the  prohibited  degrees,  and  therefore  illegitimate  and  incapable  of 
inheriting  from  the  deceased,  a  white  person,  under  whom  the 
plaintiff;}  also  claimed,  the  latter  introduced  them  bef\>re  the  jury 
for  inspection  but  did  not  further  examine  them  as  witneaaes: 
Held,  that  this  did  not  open  the  door  to  the  defendants  to  testify 
to  any  communication  or  transaction  wirh  their  deceased  ancestor. 

2.  If,  under  such  circumstancee,  the  plaintiff  had  examined  them  as 

witnesses  to  any  transactions  with  the  deceased,  they  could  be 
cross-examined  only  as  to  the  same  transaction^. 

This  is  an  action  to  recover  real  property  tried  before 
Armfieldy  J,  at  March  Term,  1890,  of  Orange  Superior 
Court. 

The  plaintiffs  were  the  nephews  of  one  Nash  Booth,  claim- 
ing to  be  his  heirs  at  law.  The  defendants  claim  to  be  bis 
wife  and  legitimate  children.  The  plaintiffs  insisted  that 
the  relationship  was  illegitimate  because  the  defendant  Add 
Bowers,  the  mother  of  the  other  defendants,  and  claiming  to 
have  been  the  wife  of  said  Booth,  was  of  negro  blood  within 
the  forbidden  degree.  The  Code,  §  1284.  With  a  view  of 
showing  this  the  plaintiffs  introduced  all  the  defendants  and 
exhibited  them  to  the  jury  to  prove  their  color,  and  called 
attention  to  their  skin,  their  hair  and  the  like,  but  asked 
them  no  questions.  Defendants'  counsel  then  asked  leave 
to  examine  Ann.  The  plaintiffs  objected,  but  the  Court  per- 
mitted her  to  be  sworn  as  a  witness  and  examine  I.  Plain- 
tiffs excepted. 

The  witness  testified  that  she  was  married  to  Nash 
Booth  by  a  Justice  of  the  Peace,  and  that  they  had  lived 
together  as  man  and  wife  twelve  or  fifteen  years,  and  that 
the  other  defendants  were  children  born  of  that  union. 
The  plaintiffs  again  excepted. 
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There  were  sundry  other  exceptions,  which  need  not  be 
stated. 
Verdict  and  judgment  for  defendants;  appeal  by  plaintiffs. 

Mr.  A.  W.  Graham^  for  plaintiffs. 
Mr.  Jas.  S,  Manning^  for  defendant. 

Clark,  J. — after  stating  the  case :  It  is  not  necessary  to 
consider  whether  the  exhibition  of  the  defendants  to  the 
jury  made  them  witnesses  of  the  plaintiffs  so  as  to  entitle 
the  defendants*  counsel  to  have  them  sworn  and  cross-exam- 
ined.    For,  conceding  it  to  be  so,  the  only  evidence  given  by 
the  exhibition  of  the  witness  Ann  to  the  jury  at  the  instance 
of  the  plaintiffs  was  as  to  her  color,  her  hair,  etc ,  tending  to 
show  that  she  was  of  mixed  blood.     This  was  not  evidence 
of  anv  transaction  or  communication  between  her  and  the 
deceased.     Those  things  existed,  and  would  have  been  the 
same  if  she  had  never  so  much  as  seen  Nash  Booth,  and  as 
to  them  she  was  a  competent  witness,  unaffected  by   The 
Code,  §5^<0.  XorrU  v.  Stewart j  105  N.  C,  455;  Buna  v.  Todd, 
107  N.  C,  266.     It  was,  therefore,  error  to  allow  her  counsel 
to  examine  her  as  to  any  transaction  or  communication  with 
the  deceased,  under  w^hom   she  and   the   other  defendants 
claim.     The  Code,  §  590.     Besides,  by  that  section,  when  the 
executor,  etc.,  or  person  deriving  title  or  interest  is  examined 
as   to    any   transaction   or  communication   with  a   person 
deceased,  the  opposite  party  is  rendered  competent  to  give 
evidence  only  "concerning  the  same  transaction  or  commu- 
nication."   The   door   is   not  open   to   the   opposite    party 
generally,  but  only  as  to  the  particular  transaction  put  in 
evidence.    Samtier   v.   Candler,   92  N.  C,  634 ;   Armficld  v. 
Calvert,  103  N.  C,  147.     A  fortiori,  when  the  plaintiff  exam- 
ines the  defendant  as  to  a  matter  not  within  the  inhibition 
of  section  590,  the  defendant  is  not  thereby  at  liberty  to  dis- 
regard the  prohibition  and  testify  as  to  any  and  all  transac- 
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tions  with  the  deceased,  such  as  giving  evidence  to  prove 
her  marriage  to  the  deceased,  her  living  with  him  as  man 
and  wife  and  the  paternity  of  the  children,  the  other  defend- 
ants. 

This  renders  it  unnecessary  to  consider  the  other  excep- 
tions. 

Error. 


EMILY  C.  SILER  tt  al.  v.  JOHN  DORSETT  et  al. 

Devise —  Will — Evidence — Burden  of' Proof. 

1.  A  testator  may  make  a  pa i>er- writing,  whether  attested  or  not,  writ- 

ten before  or  contemporaneoubly  with,  and  clearly  identified  in  a 
will,  a  part  of  it. 

2.  The  testator  devised  a  certain  tract  of  land  to  hifl  nephews,  '*  upon  the 

terms  and  conditions  more  fully  set  forth  and  explained  in  a  writ- 
ten a^reemeiit  between  myself  and  th*»ir  father,  of  even  date 
with  these  presents:  "  Heidt  that  the  burden  was  upon  those  who 
claimed  under  this  device  to  show  what  were  the  "  terms  and  cod- 
ditions,"  and  a  complinnce  therewith. 

Civil  action,  tried  at  May  Term,  1890,  of  Chatham  Supe- 
rior Court,  Womack,  J.,  presiding. 

The  action  is  brought  to  recover  possession  of  the  land 
described  in  the  complaint.  On  the  trial  it  was  admitted 
that  Matthias  Siler  was  the  owner  of  the  land  in  controversy, 
before  and  at  the  time  of  his  death,  and  that  the  plaintiff 
Lucy  M.  was  his  only  surviving  child  and  heir  at  law.  The 
identity  of  the  land  in  controversy  with  that  described  in 
the  second  item  of  the  last  will  and  testament  of  said  Mat- 
thias Siler  was  also  admitted,  as  well  as  the  identity  of  the 
defendants  Frank  and  John  Dorsett,  as  the  devisees  named 
and  described  in  the  second  item  of  said  will.     It  was  also 
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admitted  that  Matthias  Dorsett  was  dead,  and  that  he  was 
the  father  of  the  defendants,  who  are  in  possession  of  the 
land,  and  he  was  the  same  person  of  that  name  mentioned 
in  the  chiuse  of  the  will  above  referred  to. 

The  said  will  was  duly  proven,  and  the  second  item  thereof 
is  in  the  words  following:  "To  my  nephews  Frank  and 
John  Dorsett,  sons  of  Matthias  Dorsett,  I  give  the  hereinbe- 
fore mentioned  *  Jack  Place'  tract  of  land,  upon  the  terms 
and  conditions  more  fully  set  forth  and  explained  in  a  writ- 
ten agreement  between  myself  and  Matthias  Dorsett,  father 
of  the  said  Frank  and  John  Dorsett,  of  even  date  with  these 
presents."  The  defendants  put  the  said  will  in  evidence  and 
rested  their  case  for  the  present. 

The  plaintiff  examined  a  witness,  George  Smith,  and  put 
to  him  this  question:  "Did  you  ever  hear  Matthias  Dorsett, 
the  father  of  the  defendants,  say  that  he  had  not  complied 
with  the  agreement  referred  to  in  the  will  of  Matthias  Siler?'^ 
This  question  was  objected  to  by  the  defendants.  The  objec- 
tion was  overruled,  and  the  defendants  excepted.  This  wit- 
ness then  said  that  he  heard  Matthias  Dorsett  sav  he  didn't 
intend  to  comply  with  the  agreement;  that  he  was  going  to 
leave  Matthias  Siler,  and  would  not  stav  with  hira  for  his 
"Jack  Place"  and  everything  he  had.  He  was  iSxing  to 
move  away  from  Siler's.  It  was  on  Sunday  before  he  left, 
after  the  will  was  written.  He  left  before  Siler's  death.  The 
defendants  excepted. 

On  the  cross-examination  of  this  witness,  he  stated,  in 
reply  to  a  question  put  by  the  defendants,  that  Matthias 
Dorsett  said  to  him  that  he  was  to  live  on  Siler's  place,  his 
(Siler's)  life- time,  and  wait  on  him  and  take  care  of  him,  and 
he  (Siler)  would  deed  his  place  to  his  (Dorsett's)  two  sons. 

The  defendants'  counsel  requested  the  Court,  in  writing, 
to  instruct  the  jury  that  they  should  not  consider  as  bearing 
upon  the  question  of  title  any  other  evidence  than  the  will 
of  Matthias  Siler  and  the  contemporaneous  written  agree- 
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ment.  This  the  Court  declined  to  do,  and  told  the  jury  that 
if  they  believed  from  the  evidence  that,  at  the  time  of  the 
execution  of  the  will  by  Matthias  Siler,  an  agreement  was 
made  between  him  and  Matthias  Dorsett,  the  fatner  of 
defendants,  by  which  Dorsett  should  live  on  Siler's  place 
during  the  latter's  life-time,  and  wait  on  and  take  care  of 
him,  and  that  Siler  would  deed  the  "Jack  Place"  to  the 
defendants,  that  in  compliance  with  this  agreement  the  said 
will  was  so  executed,  and  that  Matthias  Dorsett  did  not  com- 
ply with  the  agreement,  but  left  Siler  before  his  death,  then 
the  plaintiff  is  entitled  to  recover. 

Thereupon,  the  defendant  excepted,  first,  upon  the  ground 
that  the  Court  refused  to  give  the  special  instruction  asked 
for;  and  secondly,  because  of  the  charge  given. 

There  was  a  verdict  and  judgment  thereupon  for  the  plain- 
tiff, and  the  defendants  appealed  to  this  Court. 

3/r.  John  Manning,  for  plaintiff. 
Mr.  /.  H,  Headen,  for  defendants. 

Merrimon,  C.  J.:  There  can  be  no  doubt  that  a  testator 
may  make  a  paper-writing,  referred  to,  but  not  set  forth  in 
his  will,  a  part  of  it.  But  to  do  so,  such  paper  must  be 
described  and  identified  with  such  particularity  as  to  desig- 
nate and  clearlv  show,  and  so  that  the  Court  can  certainly  see 
what  paper  is  meant  to  be  made  pait  of  the  will.  The  paper 
must  be  written  before  or  contemporaneously  with  the  will, 
and  not  one  to  be  written  subsequent  to  the  time  it  was  exe- 
cuted. This  is  so,  because  the  will  must  certainly  express 
the  testator's  intention.  And  such  paper,  whether  attested 
or  not,  will  be  part  of  the  will.  Chambers  v,  McDaniel,  6 
Ired.,  226;  Baileys.  BaUey,  7  Jones, 44;  Johnson  v.  Chrk^ra^ 
3  Rich.  (S.  C),  305;  TonneUe  v.  Hall,  4  Comstock,  140 ;  1  Red. 
on  Wills,  §  261 ;  Theobold's  Law  of  Wills,  60. 
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It  seems  to  us  clear  that  the  testator  intended  that  the 
agreenoent  referred  to  in  the  clause  of  his  will  above  recited, 
and  under  which  the  defendants  claim  title  to  the  land  in 
controversy,  should  constitute  part  of  that  clause  and,  there- 
fore, part  of  his  will.  It  is  distinctly  referred  to,  and 
described  with  such  particularity  as  to  the  parties  to  it  and 
its  purpose,  as  that  there  could  scarcely  be  a  mistake  in 
identifying  it  as  the  agreement  executed  at  the  time  of  or 
before  the  execution  of  the  will  itself.  It  is  intended  tliat  it 
should  be  part  of,  give  character  and  distinctive  purpose  to, 
the  devise.  It  expressed  and  embodied  "  the  terms  and  con- 
ditions" upon  w^hich  the  devise  was  made — it  was  made  an 
essential  and  material  part  of  the  devising  clause. 

In  the  absence  of  the  agreement  referred  to,  it  is  impossi- 
ble to  determine  what  the  devise  in  question  was — what  were 
its  "terms  and  conditions" — it  is  left  incomplete  and  inop- 
erative. The  clear  implication  is  that  the  testator  intended 
to  make  the  devise  of  the  land  to  the  defendants,  not  abso- 
lute, but  in  some  way  dependent  upon  "  terms  and  condi- 
tions" specified  in  the  agreement  of  the  father  of  the  defend- 
ants with  the  testator  to  do  or  not  to  do  something — what, 
we  cannot  see  further  than  that  it  was  material  to  the  com- 
pleteness and  efficiency  of  the  devise. 

The  plaintiffs  did  not  at  all  claim  under  the  will — the 
defendants  did — their  title  wholly  depended  upon  the  devise 
in  it  to  them,  and  hence  the  burden  was  upon  them  to  show, 
not  simply  a  part,  but  every   material  part,  of  that  devise, 
including  its  "terras  and  conditions,"  and  to  show  that  these 
terms  and  conditions,  materially  affecting  their  right,  had 
been  observed  and  performed.     They  failed  to  put  in  evi- 
dence a  part  of  the  will  under  which  the}'  claim  materially 
aifecting  their  rights,  and  hence  they  failed  to  make  good 
their  defence. 

The  evidence  of  the  witness  received  on  the  trial  and 
objected  to  by  the  defendants,  in  the  absence  of  the  agree- 
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ment,  was  irrelevant  and  immaterial.     But,  as  we  have  seen, 

it  did  not  prejudice  them,  and,  therefore,  that  it  was  received 

is  not  good  ground  for  a  new  trial.     And  for  the  like  reason 

the  instruction  of  the  Court  given  to  the  jury,  and   that 

requested  and  not  given,  were  immaterial.     The  defendants 

failed  to  show  a  complete  and  effective  devise  of  the  land  to 

them. 

Affirmed. 


THE  DURHAM  AND  NORTHERN  RAILROAIi  COMPANY  v. 
NORTH  CAROLINA  RAILROAD  COMPANY. 

Restitidiony  Writ  of — ProceJis — Possesision, 

The  writ  of  restitution  lies  to  restore  a  party  to  the  possession  of  prop- 
erty of  which  he  has  been  deprived  by  some  erroneous  process ; 
but  it  will  not  be  employed  to  put  one  in  possession  where  he  has 
not  been  ousted  by  the  Court ;  iK«r  to  take  pos^e^ion  from  one 
who  has  acquired  it  pending  litigation,  but  not  by  virtue  of  any 
order,  judgment  or  process  therein. 

This  was  a  motion  for  a  writ  of  restitution,  made,  bv  the 
defendant,  before  IVoyriackj  J.,  at  June  Term,  1890,  of  Dur- 
ham Superior  Court. 

This  ease  was  before  this  Court  by  a  former  appeal  {Rail- 
road V.  Railroad,  106  N.  C,  10),  and  in  that  appeal  the  judg- 
ment of  the  Court  below  dismissing  the  proceeding  was 
affirmed.  Thereupon  the  judgment  of  this  Court  was  certi- 
fied to  the  Superior  Court.  Afterwards,  in  the  latter  Court, 
the  defendants  insisted  that  tliey  were  entitled  to  be  put  in 
possession  of  the  land  whicli  the  plaintiffs  had  sought  by 
the  pr.  ceeding  to  condemn  as  right-of-way  for  its  purposes, 
and  to  that  end  the\  moved  that  a  writ  of  restitution  be 
issued.     The  Court  denied  the  motion  and  gave  judgment 
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as  follows:  ''The  opinion  and  judgment  of  the  Supreme 
Court  being  certified  down  affirming  the  former  judgment 
of  this  Court  dismissing  this  [)rocoeding,  it  is  adjudged  that 
the  defendants  recover  of  tlic  plaintiff  and  its  surety  the 
cosLs  of  this  action,  to  be  taxed  hy  the  Clerk.  The  motion  for 
a  writ  of  restitution  is  refused,  and  from  the  refusal  to  allow 
the  motion  for  writ  of  restitution  the  defendants  appeal  to 
the  Su{n*eme  Court.''  The  following  is  so  much  of  the  case 
settl»d  on  appeal  as  need  be  reported:  ''It  appearing  that 
the  d»-fendants  were  not  in  possession  of  the  land  in  contro- 
versy when  this  action  was  instituted;  that  the  plaintiff's  did 
not  enter  into  j)ossession  of  said  land  under  any  process  of 
the  Court,  but  under  a  grant  from  the  town  of  Durham,  and 
that  the  defendants  have  been  enjoined  from  entering  upon 
and  taking  possession  of  said  land,  the  motion  of  the  defend- 
ant was  refused  and  judgment  rendered  as  appears  in  the 
record." 

Me«frs.  J.  W.  Hinsdale,  John  Ikrereux,  Jr.  and  W  W.  Ful- 
ler, for  plaintiff. 

Me^rs.  D.  Schenck,  J  W.  (rrahani  and  F.  M,  Bmhee,  for 
defendants. 

Merrimon,  C.  J.:  Generally  the  writ  of  restitution  lies  in 
favor  of  a  party  after  a  judgment  or  order  of  the  Court,  under 
and  in  pursuance  of  which  he  has  been  put  out  of  posses- 
sion of  property,  has  been  reversed,  set  aside  or  adjudged 
void,  to  restore  him  to  the  possession  of  which  he  had  been 
so  deprived.  The  law  will  not  allow  its  process  granted  and 
enforced  erroneously,  by  improvidence,  mistake  or  abuse,  to 
work  injury  to  a  party.  It  will  always  and  promptly,  in 
appropriate  cases,  restore  the  party  prejudiced  by  its  process 
to  the  like  possession,  plight  and  condition  as  he  had  at  the 
time  the  same  was  executed,  as  nearly  and  as  completely  as 
practicable.  The  Court  seeks,  and  is  anxious  to  do  justice, 
108-20 
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and  as  well  to  preserve  its  own  integrity  and  Ijonor.  Heiice, 
it  is  said  that  "if  a  judgment  be  reversed,  the  party  shall  be 
restored  to  all  that  he  has  lost  by  occasion  of  the  judgment, 
and  a  writ  of  restitution  shall  be  awarded,"  Perry  v.  Tup- 
per,  70  N.  C,  536;  Lytle  v.  Lytle,  04  N.  C,  522;  Todd's  Prac- 
tice, 1186;  Cro.  Jac,  698;  Roll.  Ab.,  778.  But  here  it  does 
not  appear  that  the  defendants  were  put  out  of  possession  or 
prejudiced  by  the  process  of  the  Court.  On  the  contrary, 
the  Court  finds  that  they  were  not  in  possession  of  the  land 
in  question  when  the  proceeding  began,  and  that  the  plain- 
tiff did  not  obtain  possession  of  the  same  by  virtue  of  the 
Court's  process,  but  in  an  entirely  different  way,  with  which 
the  Court  had*no  connection  whatever. 

Besides,  it  appears  from  the  record  of  the  proceedings  that 
at  the  time  the  same  began  the  plaintiff  was  in  possession 
of  the  land,  and  alleged  its  right  to  have  such  possession. 
The  defendants  denied  such  right,  and  alleged  that  such 
possession  was  wrongful,  and  that  they  owned  the  land  and 
were  entitled  to  possession  thereof.  Obviously,  these  allega- 
tions raised  questions  to  be  litigated,  but  as  it  turned  out, 
not  in  this  proceeding,  because  it  could  not  be  sustained. 
But  it  thus  appears  that  the  defendants  were  not  put  out  of, 
nor  was  the  plaintiff  put  in  possession  of  the  land  by  the 
judgment,  order  or  process  of  the  Court.  The  defendants 
were  left  free  to  enforce  their  rights  to  the  land  and  the  pos- 
session thereof  in  some  lawful  way.  As  they  were  not  put 
out  of  possession  by  the  process  of  the  Court,  and  the  plain- 
tiff was  so  in  possession,  alleging  and  claiming  the  same  to 
be  rightful,  it  would  not  only  be  irregular,  but  violative  of 
common  right  to  grant  a  writ  of  restitution  upon  simple 
motion,  and  without  allowing  the  plaintiff  to  litigate  its 
right  in  some  appropriate  way  prescribed  by  law.  A  writ 
so  granted  would  not  be  a  writ  of  restitution! 

Affirmed. 
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JOSEPH  N.  BCJRNAP  v.  VERLINGER  SIDBERRY  et  al. 
Contract — Specific  Performance — Affirmative  Belief, 

A  vendee  in  an  executory  contract  to  conve>  Jands  having  failed  to  pay 
the  purchase-money  when  it  became  iliie,  dn^^Bequeiitly  purchased 
his  notes  therefor  at  an  administrator's  sale  for  a  nominal  amount, 
and  then  brought  an  action  to  compel  the  vendor's  representatives 
to  convey  to  him:  Held,  (1)  that  a  s)iecific  performance^  would  not 
be  decreed  until  the  vendee  had  paid  the  price  stipulateti  in  the 
contn«f't<>f  salt*;  (-2)  that  the  defendants  having  prayed  for  affirma- 
live  relief,  it  was  not  error  to  decree  that  the  lands  should  be  sold 
and  the  proceeds  applied  to  the  Fatinfaction  of  the  balance  due,  if 
the  plaintiff  did  not  pay  w  thin  a  timp  fixed. 

Civil  action,  upon  case  agreed,  tried  at  Spring  Term, .1890, 
of  Onslow  Superior  Court,  Graven,  J.,  presiding,  to  compel 
the  specific  performance  of  a  contract  to  convey  land. 

The  following  is  a  statement  of  the  facts  agreed  upon  by 
the  parties  to  the  action: 

"1.  That  on  the  10th  of  March,  1881,  the  defendants' 
ancestor  and  intestate,  Burgess  Williams,  gave  the  plaintiff 
his  bond  for  title  for  the  land  in  question,  thereby  obliging 
himself  to  make  title  upon  the  payment  to  him  of  $170, 
secured  by  two  notes,  each  dated  March  10' h,  1881 —one  for 
$100,  due  January  1,  1882,  with  interest  from  date,  and  the 
other  for  $70,  due  the  12th  of  March,  1883,  with  interest  from 
date. 

"2.  That  on  the  $100  note  there  were  paid  $20  on  the  10th 
of  March,  lh81,  and  $32  on  the  12th  of  April,  1883. 

''  3.  That  in  1886  the  defendant  Christian  A.  Williams,  the 
administratrix  of  the  vendor  Burgess  Williams,  procured 
license  from  the  Clerk  of  the  Superior  Court  of  Onslow  County 
to  sell  the  evidences  of  debt  of  her  intestate,  and  through  an 
agent  sold  the  said  notes;  ttfat  at  the  time  of  said  sale  she 
knew  that  the  said  notes  had  been  secured  by  the  bond  for 


308  IN  THE  SUPREME  COUUT. 


BURNAP    V.   SiDBERRY. 


title,  but  she  was  advised,  and  she  supposed,  that  the  lapse 
of  time  would  prevent  the  lien  from  being  enf  reed. 

"4.  That  the  said  notes  were  bid  oft' at  said  sale  of  the 
administratrix  for  fifty-five  cents  each,  and  the  bidder 
assigned  his  bid  to  the  plaintiff,  who  paid  the  amount  of  one 
dollar  and  ten  cents  for  the  notes,  and  the  said  administra- 
trix, through  her,  agent,  wrote  on  the  back  of  each  of  said 
notes  the  following:  *  Received  fifty-five  cents,  the  amount 
bid  for  this  note  at  public  sale.  C.  A.  Williams,  Adminis- 
tratrix, per  H.  E.  King.' 

"5.  That  the  plaintiff"  is  in  possession  of  the  land  in  con- 
troversy, and  has  been  since  the  date  of  said  bond  for  title, 
March  ^1 0th,  188 1. '^ 

Upon  this  state  of  facts  the  Court  gave  judgment  that  the 
plaii>titt*  is  not  entitled  to  have  specific  performance  of  said 
contract  as  demanded  in  the  complaint;  that  he  will  be  enti- 
tled to  have  title  for  the  land,  to  be  conveyed  to  him  by  the 
defendants,  when  he  shall  pay  the  balance  of  the  said  pur- 
chase-money, less  one  dollar  and  ten  cents,  the  sum  he  so 
paid  for  the  notes  mentioned ;  that  if  such  balance  shall  not 
be  paid  to  the  defendant  administratrix  within  ninety  days, 
then  a  commissioner  shall  sell  the  said  land,  and  out  of  the 
proceeds  of  the  sale  thereof  pay  such  balance  to  the  said 
administratrix,  and  any  surplus  to  the  p'aintiffl  The  latter 
excepted,  and  appealed  to  this  Court. 

Mr.  S.  W.  Ishr,  for  plaintiff'.. 

Meiisrs.  Manly  &  Guion  (by  brief)  and  Nixon  &  Galloway 
(by  brief),  for  defendants. 

Merrimon,  C.  J. — after  stating  the  case:  The  specific  per- 
formance of  an  executory  contract  to  convey  land  cannot  be 
insisted  upon  in  a  Court  of  Equity  as  a  matter  of  absolute 
right.  It  rests  in  the  discretion,  not  the  arbitrary,  but  the 
sound  discretion  of  the  Court,  controlled  and  governed  by 
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principles  and  rules  of  equitable  justice,  applicable  iu  each 
case  as  it  arises,  according  to  the  facts  and  circumstances 
attending  it,  whether  specific  performance  will  or  will  not  be 
required.  The  Court  will  look  through  the  contract  without 
regard  to  merely  legal  forms  and  technical  advantaf];e,  to 
see  what  are  its  spirit  and  purpose,  and  whether  the  party 
demanding  relief  has  on  his  part  fairly  and  justly  complied 
with  its  requirements  ef  him,  or  whether  he,  in  some  cases, 
is  ready,  willing  and  able  to  do  so.  If  it  appears  that  the 
party  suing  has  taken  undue,  unjust  and  inequitable  advan- 
tage of  the  opposing  party,  specific  relief  will  not  be  granted; 
he  will  be  left  to  his  strict  legal  remedy,  whatever  that  may 
be.  The  relief  demanded  is  ecjuitable  in  its  nature,  and  he 
who  asks  the  same,  must  himslf  observe  and  be  governed  by 
the  principles  of  equity,  putting  aside  mere  forms  and  tech- 
nical advantage  not  affecting  the  substance  of  the  matter. 
Herrea  v.  Rich,  95  N.  C,  500;  Love  v.  Welch,  97  N.  C\,  200; 
Raramy  v.  (rheen,  99  N.  C,  -^15,  and  the  cases  there  cited; 
Willard  v.  Taylor,  8  Wall.,  557. 

Now  in  this  case  the  vendor  retained  the  title  to  the  land 
which  he  contracted  to  sell  to  the  plaintiff  on  purpose  to 
secure  the  purchase-money  the  latter  obliged  himself  to  pay 
at  the  times  specified.  The  latter  paid  a  small  part  of  it — 
he  ought  to  have  paid  the  whole  when  it  was  due,  but  did 
not.  After  a  long  lapse  of  time,  and  after  tlie  death  of  the 
vendor,  he  managed  to  buy  indirccth'  from  the  administra- 
trix his  notes  for  a  mere  trifle,  and  bv  this  action  now  demands 
that  the  heirs  of  the  vendor  shall  convey  title  to  the  land  to 
him,  although  it  appears,  and  he  does  not  deny,  that  he  has 
paid  but  a  small  part  of  the  purchase-money.  If  he  thus  got 
poseession  of  his  notes  and  has  a  technical  legal  advantage, 
it  is  certainly  unjust  and  inequitable  that  he  should  have 
the  title  of  the  land  from  the  heirs  of  the  vendor  w^hile  he  has 
paid  but  a  fragment  of  the  purchase-money,  which,  by  the 
terms,  spirit  and  purpose  of  the  contract  under  which  he 
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claims,  was  a  lien  upon  the  land  until  it  should  be  fairly 
and  fully  paid.  He  bought  his  own  notes  for  the  purchase- 
money  with  the  knowledge  that  he  had  not  paid  them,  and 
that  the  debt,  of  which  they  were  evidence,  was  justh'  a  lien 
upon  the  land.  He  was  not  a  simple  buyer  of  these  notes, 
he  bought  them  with  the  knowledge  that  he  was  bound,  in 
conscience,  to  pay  them  and  thus  discharge  the  lien  on  the 
land.  A  Court  of  Equity  will  not  help  him  to  avail  himself 
of  such  inequitable  advantage;  it  will  not  compel  the  heir 
to  make  title  while  the  spirit  of  the  contract  remains  unper- 
formed on  the  part  of  the  plaintiff. 

The  defendants,  in  their  answer,  aver  their  readiness  to 
make  title  to  the  land  to  the  plaintiff  when  he  shall  pay  the 
balance  of  the  purchase-money,  and  they  demand  judgment 
that  he  be  required  to  pay  such  balance  within  a  time  speci- 
fied, and  that  in  default  of  such  payment  the  land  be  sold,  etc. 
There  is  no  reason  why  this  might  not  be  done.  The  plain- 
tiff has  brought  his  action,  and  thus  submitted  himself  to 
the  jurisdiction  of  the  Court.  The  defendants  have  answered, 
alleging  their  rights  and  demanding  counter-relief.  The 
Court  has  jurisdiction  of  the  parties  and  the  subject-matter, 
and  may  determine  and  administer  their  respective  rights 
embraced  by  the  litigation.  The  judgment  of  the  Court  is 
clearly  warranted  by  the  pleadings  and  the  facts  agreed  upon. 

There  is  no  error,  and  the  judgment  is  affirmed. 

Affirmed, 
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THOMAS  C.   MclLHENNY,  Adm'r.  of  JOHN  E.   LIPPITT  v.  THE 
WILMINGTON  SAVINGS  AND  TRUST  COMPANY.  Guad'n. 

Statute  of  Limitations— Jmhjment  — Docketing. 

1.  A  jadgment  of  a  Justice  of  the  Peace,  duly  docketed  in  the  Superior 

Court,  bf comes  a  judgment  of  the  S  i|»erior  Court,  and  may  be 
enforced  by  extcution  Ht  any  time  v\  ithin  ten  years  from  the  date 
of  such  docketing. 

2.  Where  the  judgment  debtor  made  a  motion,  within  ten  years  from 

docketing  judgment,  for  leave  ib  issue  execution  thereou,  which 
was  denied,  and  thereupon  within  one  vear  after  such  denial,  but 
more  than  ten  years  from  the  date  of  docketing,  he  brought  an 
acii^n  on  the  jntlgmeni  :.fl>/(i,  that  the  action  was  barred  by  the 
Mtatufe  of  limitations,  the  statute  The  Code.  %  166  not  being  appli- 
cable to  the  facts. 

Civil  action,  tried  before  Graven, ./.,  at  April  Term,  1890, 
of  New  Hanover  Superior  Court. 

It  appears  that  the  intestate  of  the  plaintiff  in  his  life- 
time obtained  a  judgment  in  the  county  of  New  Hanover  in 
the  Court  of  a  Justice  of  the  Peace  against  Calhoun  C. 
Walker,  the  insane  ward  of  the  defendant,  on  the  30th  of 
March,  1878,  for  $140.66,  and  on  the  same  day  docketed  it  in 
the  office  of  the  Superior  Court  Clerk  in  that  county ;  that 
thereafter  the  said  Walker  was  duly  ascertained  to  be  insane 
and  committed  to  the  insiine  Asylum,  and  has  ever  since, 
there  remained;  that  thereafter,  and  after  the  death  of  his 
intestate,  on  the  Uih  of  February,  1888  (no  execution  hav- 
ing theretofore  issued  upon  said  judgment),  the  plaintiff 
made  a  motion  demanding  that  an  execution  issue  thereon, 
as  allowed  l)y  The  CV/^,  §  440,  which  motion  was  opposed 
by  the  guardian  ad  litem  of  said  Walker  as  to  the  motion, 
and  denied  by  the  Court;  that  thereafter,  and  within  twelve 
months  next  after  such  denial,  this  action  was  brought, 
wherein  it  is  demanded  that  judgment  be  entered  directing 


312  IN  THE  SUPREME  COURT. 


MclLHENNY  V.   SAVINGS  AND  TRUST  COMPANY. 

the  Clerk  "  to  ascertain  and  set  apart  an  adequate  support 
for  the  said  Walker,  according  to  law,  out  of  his  property, 
and  that  out  of  the  surplus,  if  any,  a  sufficient  amount  be 
applied  to  the  satisfaction  of  the  plaintiff's  said  judgment, 
and  that  he  have  general  relief  The  defendant  in  its 
answer  pleads  the  statute  of  limitations. 

U|)on  the  facts  admitted,  as  above  substantially  stated, 
the  Court  gave  judgment  for  the  defendant,  and  the  plaintiff 
appealed. 

Mr.  Thoi^,  W.  Siranf/r,  for  plaintiff. 
Mr.  JiniiuH  Davif<,  for  defendant. 

Merhimon,  C  J.:  The  judgment  which  the  plairttiff  seeks  . 
by  this  action  to  have  satisfied  out  of  the  property  of  the 
defendant  therein  (now  insane)  was  rendered  by  a  Justice  of 
the  Peace,  and  hence' was  barred  by  the  stiitute  {The  Code, 
§153,  Par.  1),  after  the  lapse  of  seven   years  next  after  its 
date.     As,  however,  this  judgment  was  docketed  in  the  office 
of  the  Clerk  of  the  Su|)erior  Court,  the  plaintiff  had  the 
right  (but  for  the  lunacy  of  the  defendant  therein)  to  enforce 
the  same  by  execution  and  to  obta.n  execution  for  that  pur- 
pose from  time  to  time  as  occasion  might  require,  just  as  if 
it  had  been  rendered  by  the  Superior  Court.     Indeed,  from 
the  time  such  judgment  was  so  docketed  it  became  a  **jndg- 
ment  of  the  Superior  Court,"  ai^  provided  by  the  statute  (TA^^ 
Code^  §  839.1 ;  Broj/lcs  v.  Yoiuh/,  81  N.  C,  315;  Adams  v.  Guy, 
106  N.  C,  275,  and  the  cases  there  cited.     So  that  generally 
in  such  ease  the  plaintiff  would  be  entitled  to  have  execu- 
tion to  enforce  his  judgment  at  any  time  within  ten  years 
next  after  it  was  so  docketed.     Li/tic  v.  Lytic,  94  N.  C,  683: 
Lilly  v.  TJW,  07  N.  C,  27(;. 

In  the  present  case  the  judgment  debtor  became  and  was 
duly  ascertained  to  be  insane  after  the  date  of  the  judg- 
ment.   The  plaintiff  could  not,  therefore,  enforce  the  same 
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by  the  ordinary  execution  against  the  insane  debtor's  prop- 
erty. His  property  was  to  be  treated  as  in  cmtofh'a  h'f/is,  and 
a  creditor  could  not  reach  it  except  through  an  order  of  the 
Superior  Court  in  a  proper  case,  and  sucli  order  would  not 
be  made  until  first  a  sufficiency  should  be  set  a|)art  for  the 
maintenance  of  the  lunatic  and  his  fjimilv — his  wife  and 
infant  children.  Blahr  v.  licKpaf^Sy  77  N.  C,  193:  Addnn^  v. 
Th(rwa.%  81  N.  C.,  21)()  and  <S3  X.  C,  521.  The  plaintiff  made 
application  by  motion  for  the  ordinary  process  of  execution 
against  the  lunatic's  property  within  ten  years  next  after  his 
judgment  w.'S  docketed  in  the  office  of  the  Clerk  of  the 
Superior  Court,  but  his  motion  was  denied  upon  the  ground, 
it  j-eems,  that  he  (ould  not  have  such  execution  against  the 
property  of  a  lunatic.  After  the  lapse  of  ten  years  next 
after  the  judgment  was  docketed,  the  plaintiff  brought  this 
action,  but  he  brought  it  within  one  year  next  afler  the 
motion  for  such  execution  was  denied,  and  he  hence  con- 
tends that  his  action  is  brought  within  the  saving  of  and  as 
allowed  by  the  statute  {The  Code,  §  lOG)  and,  therefore,  it  is 
not  barred  by  the  statu' e  of  limitations  in  any  aspect  of  it. 
We  think  the  statute  just  cited,  invoked  by  the  plaintiff, 
does  not  bear  the  interpretation  <  ontendedforby  hiscoun.sel. 
It  has  reference  only  to  actions  regularly  instituted  in  the 
regular  course  of  civil  procedure,  and  does  not  embrace  mere 
motions  in  an  action  or  a  motion  for  an  execution  upon  a 
dormant  judgment.  This  appears  from  the  legal  meaning 
of  the  terms  employed  and  the  obvious  implication  arising 
upon  them,  taken  together,  to  express  the  legislative  intent. 
The  leading  important  words  are  ''an  action,"  "an  action 
commenced  within  the  time  prescribed  therefor,"  "a  judg- 
ment therein,"  "reversed  on  appeal"  or  "arrested,"  "the 
cause  of  action  survived,"  "a  new  action."  These  words  and 
such  phraseology  do  not  apply  for  the  most  part  to  motions 
and  merely  incidental  proceedings. 
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The  plaintiff's  motion  for  an  execution,  which  was  denied, 
did  not,  therefore,  prevent  the  bar  of  the  statute.  At  the 
time  his  action  (this  action)  began,  more  than  ten  years  had 
elapsed  next  after  his  judgment  was  docketed.  His  judg- 
ment was  barred  next  after  the  lapse  of  seven  years  from  its 
date,  and  his  right  to  enforce  it  by  execution  or  otherwise 
was  barred  after  tlie  lapse  of  ten  years  next  after  the  time 
it  was  docketed.     Admna  v.  Guy,  supra. 

The  purpose  of  this  action  is  to  enforce  a  judgment  jigainst 
a  lunatic,  obtained  against  him  before  he  became  insane. 
We  are  not  called  upon  now  to  decide  whether  or  not  it 
could  be  maintained  if  it  were  not  barred  by  the  statute  of 
limitations,  or  whether  the  remedy  in  such  case,  should  be  by 
proceedings  supplementary  to  the  execution;  and  we  make 
this  remark  to  exclude  the  conclusion  that  we  approve  this 
method  of  enforcing  a  judgment  against  a  lunatic. 

Affirmed. 


M.  FAULK  V.  F.  W.  THOKNTON. 

Eaunn  en  f — Ev  idvn  ce — Pleading. 

In  the  trial  of  an  anion  to  recover  damages  for  an  alleged  obstruction 
of  an  easement  over  lands  to  whicli  the  plaintiff  it  id  not,  in  his 
complaint,  claim  title,  it  was  error  to  admit  testimonv  that  the 
plaintiff  had  title  to  the  servient  land. 

Civil  action,  tried  at  May  Term,  1890,  of  Cumberland 
Superior  C^  urt,  GUmer,  J.,  presiding. 

The  com[)laint  alleges  that  the  plaintiff  is  the  owner  and 
in  possession  of  the  tract  of  land — a  town  lot — described  by 
particular  metes  and  bounds  specified,  that  do  not  embrace 
the  "alley-way"  and  the  room  or  rooms  situate  immediately 
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over  the  same,  presently  to  be  mentioned  and  described,  and 
that  his  two-story  brick  house  described  is  situate  upon  this 
lot. 

It  further  alleges — 

"  2.  That  until  the  times  hereinafter  complained  of  there 
was  formerly  an  open  alley-way  running  the  whole  length 
of  the  aforesaid  brick  building,  by,  through  and  over  which 
the  plaintiff,  and  those  under  whom  he  claims,  formerly,  and 
from  the  times  whereof  the  memory  of  man  runneth  not  to 
the  contrary,  and  for  more  than  twenty  years  next  preced- 
ing the  times  hereinafter  complained  of,  were  wont  and 
accustomed  to  have  free  ingi*ess  and  egress,  without  hindrance 
or  molestation,  to  and  from  the  back  part  of  the  aforesaid 
brick  building,  and  the  back  part  of  the  premises  embraced 
in  the  aforesaid  boundary  lines,  the  said  alley-way  being  on 
the  south  side  of  and  adjoining  the  land  whereon  said  brick 
building  stands. 

"  3.  That  immediately  over  the  aforesaid  alley-way,  and 
at  a  distance  from  the  ground  equal  to  the  height  of  the 
second  story  of  the  aforesaid  brick  building,  and  on  the  south 
side  thereof,  and  connected  with  the  second  story  of  said 
brick  building,  there  is  enclosed  by  brick  walls  a  room,  which 
has  walls  on  the  east,  south  and  west  sides  thereof,  and  opens 
into  the  second  story  of  said  brick  building,  the  same  being 
really  and  actually  a  projection  or  extension  of  said  second 
story  of  said  brick  building  over  the  alley-way  aforesaid, 
with  an  open  window  in  the  front  thereof  and  an  open  win- 
dow in  the  rear  thereof,  and  the  south  side  of  said  room  is 
the  solid,  unbroken  brick  wall  of  the  building  immediately 
adjoining,  which  said  brick  wall  of  the  building  immediately 
adjoining  serves  to  support  said  room  and  enclose  it  on  the 

south  side  thereof 

» 

"4.  That  the  plaintiff  was,  at  the  times  hereinafter  com- 
plained of,  in  the  peaceable  and  quiet  adverse  possession  of 
the  aforesaid  room  over  the  alley-way  aforesaid,  using  and 
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occupying  the  same  in  connection  with  his  occupancy  of  the 
premises  and  brick  building  aforesaid. 

"5.  That  the  plaintiff,  and  those  under  whom  he  claims, 
have  continuously,  for  more  than  forty  years  next  preceding 
the  times  hereinafter  complained  of,  held  the  quiet,  peaceable 
and  undisputed  adverse  possession  of,  and  used  and  occupied 
the  aforesaid  room  over  the  aforesaid  alley-way  as  a  part  and 
parcel  of  and  as  belonging  to  and  connected  with  the  occu- 
pancy of  the  second  story  of  said  brick  building,  and  enjoyed 
all  the  appurtenances  and  privileges  thereto  belonging  with- 
out anv  hindrance  or  molestation. 

"  6.  That  within  six  months  next  preceding  the  commence- 
ment of  this  action,  that  is  to  sav,  on  or  about  the  1st  dav  of 
August,  1883,  the  defendant,  utterly  disregarding  the  plain- 
tiff's rights  in  the  premises,  with  a  large  number  of  laborers 
and  workmen,  such  as  brick-masons  and  carpenters  and  other 
builders  in  his  employment,  wrongfully  entered  upon  the 
premises  hereinbefore  described,  and  wrongfully  did,  or 
caused  to  be  done  and  committed,  the  acls  of  trespass  here- 
inafter set  forth,  that  is  to  sav: 

"1.  Erected  a  brick  wall  so  as  to  obstruct  and  close  up  the 
aforesaid  allev-wav  so  that  the  ^ame  cannot  be  anv  more 
used  as  theretofore  it  had  been,  and  so  as  to  render  ingress 
and  egress  to  and  from  the  plaintiff's  said  premises  impos- 
sible; 

^'2.  Erected  saitl  brick  wall  so  as  to  interfere  with  the  use 
and  enjoyment  by  the  plaintiff  and  his  t'  nants  of  the  room 
over  said  alley- way  hereinbefore  described; 

"3.  Erected  said  wall  so  as  to  destroy  one-half  (or  there- 
abouts) of  the  rear  window  of  said  room  over  the  alley-way, 
and  closed  up  about  one-half  thereof  so  as  to  exclude  light 
and  air  from  said  room  to  the  extent  of  said  wall,  acting  as 
an  obstruction  to  said  w'indow; 

"4.  Erected  said  wall,  as  the  plaintiff  is  informed  and 
believes,  partly  on  the  premises  described  in  the  aforesaid 
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deed,  and  of  whicli  the  plaintiff  was  then  in  the  quiet  and 
peaceable  adverse  possession;  and  other  wrongs  to  the  plain- 
tiff then  and  there  did  to  the  great  damage  and  injury  of 
the  plaintiff'' 
Wherefore,  the  plaintiff  demands  judgment: 

1.  For  two  thousand  dollars  damages. 

2.  For  the  costs  and  disbursements  of  this  action.. 

3.  For  such  other  and  further  relief  as  he  may  be  enti- 
tied  to. 

The  answer  dtnies  all  the  material  allegations  in  the  com- 
plaint. On  the  trial,  the  defendant  insisted  that  in  the  com- 
plaint the  alleged  "alley-way"  was. described  as  situate  ^'on 
the  south  sidecjf  and  adjoining  the  land  whereon  said  build- 
ing (brick-building  mentioned)  stands,"  and,  therefore,  he 
could  not  claim  the  ownership  of  "allev-wav"  and  claim  to 
locate  his  lines  so  as  to  include  it;  he  contended  that  the 
plaintiff  had  alleged  a  description  of  his  land  and  he  was 
estopped  to  depart  from  this  in  his  proof  1  he  Court  held 
otherwise,  and  the  defendant  excepted.  "The  defendant 
claimed  that  the  dividing  line  was  in  the  middle  of  the  alley." 
There'  was  conflicting  evidence  as  to  the  possession  of  the 
alley- way,  and  also  as  to  whether  the  alley- way  was  open  for 
the  public  until  a  short  time  before  the  bringing  of  this  action. 

Defendant  further  asked  the  Court  to  charge  that  the 
plaintiff,  in  paragraph  three  of  the  complaint,  having  set  up 
a  claim  to  an  easement  in  the  alley-way,  not  as  a  matter  of 
right,  but  only  as  acquired  by  long  usage,  and  having  ofl'ered 
no  paper-writing  granting  an  easement  to  him  therein,  can- 
not in  this  action  assert  any  claim  to  an  easement  in  the 
alley;  that  the  claim  of  plaintiff  to  an  easement  in  the  alley 
is  inconsistent  with  his  claim  of  title  to  the  land  over  which 
the  alley  passes,  and  both  cannot  be  asserted  in  this  action. 

That  the  acts  of  trespass  complained  of  in  paragraph  six 
of  the  complaint  as  to  the  obstructing  the  alley,  and  all  evi- 
dence in  regard  thereto  must  be  disregarded  by  the  jury, 
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because  the  plaintiff  only  claims  au  easement  in  said  alley 
and  has  offered  no  evidence  of  any  right  to  an  easement 
therein." 

The  Court  declined  to  give  any  of  these  instructions  to  the 
jury,  and  the  defendant  excepted. 

The  defendant  also  asked  the  Court  to  charge  that  the 
plaintiff,  having  set  out  in  subdivison  four,  paragraph  six, 
of  the  complaint,  that  the  defendant  erected  the  wall  partly 
on  the  premises  claimed,  is  estopped  now  in  this  action  to 
say  that  the  said  wall  is  wholly  on  plaintiff's  land ;  and  that 
the  plaintiff,  having  failed  to  show  paper  title  in  himself,  or 
those  under  whom  he  claims,  prior  to  December  10th,  1860 
(the  date  of  the  deed  to  Reuben  Jones),  cannot  recover  on 
the  strength  of  his  paper  title.  The  Court  declined  to  give 
said  instructions,  and  the  defendant  excepted. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  and 
the  defendant,  having  excepted,  appealed  to  this  Court. 

Mefisrs.  W.  A.  Guthrie  and  7!  H.  iS»ffton,  for  plaintiff. 

MesHrs.  N.  W.  Rmj  and  J,  W.  Hinndale^  for  defendant. 

ft 

Merrimon,  C.  J. — after  stating  the  case:  It  is  not  the  pur- 
pose of  this  action  to  recover  possession  of  the  land  described 
in  the  complaint  or  any  part  of  it,  but  its  object  is  to  recover 
damages  occasioned  by  the  alleged  trespass  of  the  defendant 
thereon.  The  action  is  in  the  nature  of  the  action  of  tres- 
pass (juare  clara^um.  frcgit  under  the  former  method  of  civil 
procedure  in  this  State,  and  the  gist  of  it  is  the  injury  to 
the  po>session  of  the  plaintiff.  The  general  rule  is  that 
unless  at  the  time  the  injury  complained  of  was  committed 
the  plaintiff  was  in  the  possession  of  the  land,  trespass  can- 
not be  supi)orted.  Though  the  title  to  the  land  may  come 
in  question,  yet  it  is  not  essential  to  the  action  in  all  cases 
that  it  shall.  If  the  plaintiff  shows  a  legal  title  to  the  land, 
such  title  draws  to  it  the  possession,  if  there  be  no  adverse 
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possession,  and  if  be  be  not  in  actual  possession,  be  must  sbow 
a  legal  title.  London  v.  Bear,  84  N.  C,  26(),  iind  the  cases  there 
cited ;  Harris  v  Sneeden,  104  N.  C,  369 ;  Roberts  v.  Preston,  106 
N.  C,  411 ;  Chitty  Pleading,  174.  The  complaint  first  alleged 
that  the  plaintiflF  is  the  owner  and  in  possession  of  the  lot  of 
land  particularly  described  on  which  his  brick-house  is  sit- 
uate, but  it  was  not  insisted  on  the  trial,  nor  was  there  any 
evidence  to  prove,  that  the  alleged  irespass  was  committed 
on  that  land.  Any  question  in  that  respect  may  therefore 
be  put  out  of  view.  And  so  also  the  con  ten  lion  as  to  the 
title  to  and  possession  of  the  rooms  situate  above  the  "  alley- 
way" alleged  in  the  complaint,  may  be  put  out  of  view 
here,  because  there  was  no  evidence  to  prove  any  trespass  in 
the  same,  and  the  Court  should  have  so  instructed  the  jury. 
As  to  the  alley-way  mentioned,  it  must  be  observed  that 
the  plaintiff  does  not  in  the  complaint  allege  his  title  to  or 
possession  of  the  same;  he  simply  but  distinctly  alleges  an 
easement  in  and  through  it  that  himself,  and  those  under 
whom  he  claims,  had  ever  been  accustomed  to  have,  use  and 
enjoy  for  a  long  period  of  time.  The  case  settled  on  appeal 
states  that  "  there  was  conflicting  evidence  as  to  the  posses- 
sion of  the  alley-way,  and  also  as  to  whether  the  alley-way 
was  open  for  the  public  until  a  short  time  before  the  bring- 
ing of  this  action;"  but  nothing  is  said  of  evidence  to  prove 
the  plaintiff's  private  right  to  use  and  have  an  easement  in 
the  same.  On  the  trial,  however,  he  contended  that  he  had 
title,  to  the  whole  alley-way  and  produced  evidence  going  to 
prove  the  same  The  defendant  objected  to  the  reception  of 
such  evidence,  upon  the  ground  that  the  plaintiff  had  not 
alleged  title  to  or  possession  of  the  alley-way.  The  Court 
overruled  his  objection,  and  he  excepted. 

We  think  the  objection  to  the  evidence  of  title  should 
have  been  sustained  by  the  Court.  The  easement  alleged 
in  the  complaint  was,  in  its  nature,  substance  and  purpose, 
distinct  and  very  different  frt»m  title  to  the  land.     The  alle- 
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gatioii  of  it  by  strong  implication  admitted  title  to  the  land 
on  and  over  which  it  was  situate  in  the  defendant ;  and  verv 
ccitainly  it  did  not  at  all  put  him  on  notice  to  defend  and 
prepare  to  defend  his  title  to  the  same  as  a  pleading  alleging 
a  cause  of  action  should  do.  A  chief  purpose  of  pleading 
is  to  enable  parties  to  litigate  their  rights  intelligently  and 
fairly  and  prevent  shift  and  undue  advantage.  And  to  this 
end  it  is  a  well  settled  rule  that  there  must  be  aller/ata  et 
prohafcL  The  Court  should  not  receive  evidence  that  is  not 
pertinent  in  some  aspect  of  material  allegations  in  the  com- 
plaint, nor  should  it  receive  evidence  to  prove  a  cause  of 
action  not  alleged.  McK^c  v.  Lineherger^  69  N.  C,  217; 
McLaurin  v.  Cronly,  90  N.  C,  oO  ;  Briiiain  v  Damch,^\  N.  C, 
781 ;  Grccr  v.  Herreu,  Oil  N.  C  ,  492. 

This  is  not  the  case  of  variance  between  the  alleged  cause 
of  action  and  evidence  to  prove  the  same  contemplated  by 
the  statute  {The  Code,  §  209  and  270).  The  evidence  in  this 
case  was  received  to  prove  a  cause  of  action  not  alleged  in 
the  pleadings  at  all.  The  plaintiff  was  allowed  to  introduce 
evidence  to  prove  that  he  was  the  owner  of  the  land,  and 
therefore  in  possession  of  the  same,  in  the  absence  of  adverse 
possession,  when  he  had  not  alleged  any  cause  of  action. 
Ciuyenter  v.  Ihiffstler,  87  N.  C,  273,  and  the  cases  cited  ,'??ijora. 

There  are  numerous  other  exceptions  to  the  pleadings, 
issues,  evidence,  instructions  given  to  the  jury,  and  judg- 
ment, more  or  less  in  confusion,  to  which  we  do  not  deem  it 
necfssary-  to  advert.  They  may  be  obviated  by  proper 
amendment  of  the  pleadings.  What  we  have  said  is  suffi- 
cient to  show  that  the  defendant  is  entitled  to  a  new  trial, 
and  we  so  adjudge. 

Error. 
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R.  F.  MORRIS  V.  F.  M.  CONNOR. 
Deedf   Dfuf-ription  in — Eu(1enc( — Contract, 

1.  The  rule  in  rpference  to  the  cerainty  of  the  description  of  personal 

property  in  a  deed,  and  admissibility  uf  parol  evidence  to  support 
it.  iH  less  rigid  than  that  which  prevHiis  with  respect  to  real 
pr.tperty. 

2.  In  conveyances  of  personal  property,  although  the  description  may 

not  be  such  a-^  to  distinguish  it  from  other  similar  articles  or  point 
to  evidence  aliunde  by  whicii  it  might  be  identified,  the  instru- 
ment will  not  be  void  if  supported  by  parol  testimony  sufficient 
to  ^a<isfy  the  jury  that  Uie  property  was  separated  in  fact  at  the 
time  of  the  contract  so  that  the  parties  understood  what  it  was, 
and  were  ablf  to  identify  it. 

» 

This  was  an  action  of  claim  and  delivery,  tried  at  Novem- 
ber Term,  1890,  of  the  Superior  Court  of  Harnett  County, 
Boykin,  J.,  presiding. 

The  plaintiff  R.  F.  Morris  was  introduced  as  a  witness,  and 
testified  that  he  was  a  printer,  and  sold  to  J.  J.  Stone  a  print- 
ing outfit,  for  the  payment  of  the  purchase-money  of  which 
a  mortgage  was  given. 

A  chattel  mortgage  in  the  Ufiual  form  and  properly  proven 
and  registered  was  offered  in  evidence,  and  defendant 
objected  to  its  admission. 

The  property  conveyed  was  described  in  said  mortgage  as 
follows: 

"  1  Washington  Hand  Press,  2  Imposing  Stones  and  stands^ 
4  cases  of  Long  Primer  type,  1  ease  of  Brevier  type,  1  case 
of  Nonpariel  type,  2  Stands  and  Cases,  1  pair  Chases,  Rules, 
Slugs,  Leads,  display  type  and  other  articles  of  printing  out- 
fit, this  day  purchased  from  said  R.  F.  Morris." 

WitneS"?  testified  further,  as  follows: 

"  Washington  Hand  Presses  are  made  by  different  firms, 
and  are  of  diff^erent  numbers  and  of  different  sizes.     Impos- 
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ing  stones  and  stands  are  of  different  sizes  and  of  different 
colored  stone.  Primer  type  is  of  different  nicks;  stands  are 
differently  constructed  by  different  manufacturers,  and  are 
of  different  sizes.  Chases  are  of  different  sizes,  ordered 
according  to  number  of  columns  of  press.  Rules,  slugs, 
leads,  &c.,  are  sold  by  the  pound,  and  of  different  parts  and 
sizes." 

The  subsequent  ruling  of  the  Court  is  stated  in  the  case 
on  appeal  as  follows :  "  Mortgage  from  Joseph  J.  Stone  to 
R.  F.  Morris  offered  and  objected  to  by  defendant.  Objection 
sustained,  and  plaintiff  excepts.  Plaintiff  U^kes  nonsuit,  and 
appeals." 

Mr.  N.  Y.  GiUley,  for  plaintiff. 
No  counsel  for  defendant 

Avery,  J.:  We  can  draw  no  other  inference  from  the 
unsatisfactory  statement  of  the  case  on  appeal  than  that  his 
Honor  below  excluded  the  chattel  mortgage  because  the 
description  of  the  property  conveyed  was  upon  its  face  too 
vague.  Wliile  it  j-eems  that  the  Court  heard  testimony,  it 
was  not  directed  to  the  identification  of  the  articles  men- 
tioned in  the  mortgage,  and  tlie  Judge  subsequently  stated 
in  explicit  terms  that  the  objection  sustained  was  to  the  com- 
petency of  the  mortgage,  and  not  to  the  sufficiency  of  the 
evidence  offered  to  be  submitted  to  the  jury  upon  the  ques- 
tion of  its  separation  from  other  similar  property  and  conse- 
quent complete  identification. 

Although  articles  of  personal  property  may  not  be  described 
in  a  conveyance  or  an  executory  contract  for  sale  in  such 
terms  as  to  identify  and  distinguish  them  from  other  similar 
property,  and  the  descriptive  words  used  may  not  point  to 
evidence  aHwnde  by  which  they  can  be  identified,  the  con- 
tract or  conveyance  will  not  be  declared  void  upon  it-s  face, 
but  will  be  enforced  if  parol  testimony,  sufficient  to  satisfy 
the  jury,  that  the  property  was  in  fhct  separated  at  the  time 
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when  the  contract  or  conveyance  was  executed,  so  that  the 
contracting  parties  mutually  understood  what  it  was  and 
clearly  identified  it.  Caiyenter  v.  Medford,  P9  N.  C,  495 ; 
Dimkart  v.  Rhinehari,  89  N.  C,  354;  Harris  v.  Woodward,  96 
N.  C,  232;  (hff  v.  Pope,  83  N.  C,  123. 

The  Courts  have  drawn  a  distinction  between  deeds  and 
contracts  relating  to  realty  and  those  that  aflfect  personalty. 
The  rule  in  reference  to  the  description  of  personal  property 
in  written  contracts  or  bills  of  sale  is  less  rigid  than  those 
applicable  to  any  interest  in  land  falling  within  the  inhibition 
of  the  statute  of  frauds,  because  all  agreements  for  the  sale 
of  personalty  can  be  proven  by  oral  testimony.  Carpenter  v. 
Medford  and  Dunkari  v.  Ilhinehart,  supra.  In  Bloiv  v. 
Vaughan,  105  N.  C,  204,  one  of  the  reasons  for  requiring 
nicety  in  the  identification  of  land  conveyed  by  deed,  was 
stated  as  follows: 

"  The  rule  that  the  descriptive  words  in  the  deed,  with  the 
aid  of  evidence  aliimde  to  which  they  point,  must,  in  order 
to  establish  the  validity,  identify  the  boundaries  of  the  land 
conveyed,  has  been  sanctioned  by  this  Court,  not  only  upon 
the  idea  that  there  must  be  a  certain  subject-matter  in  the 
deed,  but  because  its  observance  is  essential  to  the  proper 
enforcement  of  the  statute  of  frauds.  The  evasion  is  as  pal- 
pable and  dangerous  a  violation  of  the  statute,  when  it  is 
accomplished  by  amending  a  void  contract,  as  when  the 
entire  contract  is  proven  by  parol  evidence." 

The  mortgage  was  competent  upon  its  face,  and  after  being 
admitted,  if,  in  fact,  the  plaintiff  failed  to  offer  any  testimony 
tending  to  show  that,  at  the  time  when  it  was  executed,  the 
contracting  parties  identified  and  mutually  agreed  as  to  the 
particular  property  that  passed  by  it,  then  it  was  the  province 
of  the^  Court  to  so  instruct  the  jury.  But  if  such  was  the 
ruling^of  his  Honor,  it  does  not  so  appear  from  the  state- 
ment of  the  case. 

There  is  error,  for  which  a  new  trial  must  be  grante  1. 

Error. 
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JAMES  H.  MURRAY  v.  JAMES  PENNY. 

Statute  of  Limitations — Partnership. 

In  an  action  against  a  copartner  for  an  account,  the  statute  of  limita- 
tions begins  to  run  from  the  dnte  of  the  dissolution  of  the  co(>art- 
nership.  unless  there  is  some  agreement  expressed  or  implied  to 
the  contrarv,  or  some  circumstances  that  render  a  settlement 
impossible. 

Civil  action,  commenced  on  April  4th,  1890,  and  tried  at 
October  Term,  1890,  of  Wake  Superior  Court,  Boykin,  J., 
presiding. 

It  was  admitted  that  plaintiff  and  defendant  entered  into 
a  copartnership  in  the  year  1884,  and  that  the  copartnership 
was  dissolved  by  mutual  consent  in  the  fall  of  1885. 

There  was  but  one  issue  submitted  to  the  jury,  and  that 
was  upon  the  statutory  bar;  and  after  hearing  the  evi- 
dence, the  Court  held  that  the  plaintiff's  action  was  barred 
by  the  statute  of  limitations,  and  instructed  the  jury  to 
return  a  verdict  in  favor  of  the  defendant,  and  from  a  judg- 
ment rendered  in  accordance  therewith  the  plaintiff  appealed. 

The  plaintiff  testified  that  at  the  time  of  the  dissolution 
of  copartnership,  the  defendant  was  indebted  to  him  U{)on  a 
fair  accounting  in  the  sum  of  four  hundred  dollars;  that  soon 
after  the  dissolution  the  plaintiff  and  the  defendant  agreed 
that  they  would  submit  the  whole  matter  to  one  Jesse  Win- 
borne  and  abide  his  decision ;  that  the  plaintiff  carried  the 
partnership  books  and  accounts  to  the  said  Winborne  and 
requested  him  to  state  the  partnership  account;  the  defend- 
ant was  not  present  and  did  not  assent  to  the  manner  of  stat- 
ing the  account;  that  Winborne  stated  the  account  from  the 
book  and  ex  parte  statements  of  plaintiff,  and  found  a  bal- 
ance due  plaintiff  of  over  four  hundred  and  thirty  dollars; 
that  plaintiflF  the  next  day  carried  this  statement  to  defendant. 
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and  the  defendant  at  once  refused  to  accede  to  the  same; 
said  he  desired  two  men  to  state  the  account,  and  that  he 
should  be  present  when  it  was  done;  that  he  was  not  present 
when  Winborne  made  the  statement,  nor  was  he  notified  to 
be  present;  plaintiff,  after  this,  upon  several  occasions, 
demanded  a  settlement,  and  defendant  as  often  put  him  off, 
and  finally  the  plaintiff  demanded  of  defendant  a  settle- 
ment a  few  days  before  this  action  was  brought,  and  the 
defendant,  for  the  first  time,  refused  to  account,  and  said,  in 
substance,  plaintiff  would  have  to  sue  him. 

Mr.  T.  P.  Devereuxy  for  plaintiff. 
Mr.  J.  H.  Fleming,  for  defendant. 

Clark,  J. :  The  Court  having  held  that,  upon  the  evidence, 
the  plaintiff's  claim  was  barred  and  so  instructed  the  jury, 
it  is  necessary  to  consider  the  evidence  in  the  light  most 
favorable  to  the  appellant 

Unless  there  is  some  agreement,  express  or  implied,  fixing 
a  period  for  accounting  beyond  the  time  of  dissolution,  or 
circumstances  that  render  an  accounting  impossible,  the 
statute  begins  to  run  from  the  time  the  partnership  is  in  fact 
dissolved.  Wood  on  Lim.,  §  210.  During  the  existence  of 
the  partnership,  the  partners  mutually  sustain  the  relation 
of  trustee  and  ce^ui  que  trust.  Where  there  are  debts  still 
due  the  firm,  and  after  dissolution  one  of  the  partners  is  to 
collect  them,  or  other  <  ircumstances  showing  that  a  settle- 
ment is  impossible,  the  relation  of  trust  between  the  part- 
ners may  continue  till  some  act  puts  them  in  adversary 
position  to  each  other.  Nothing  of  that  kind  is  in  evi- 
dence. There  is  nothing  to  show  that  any  debts  were  out- 
standing and  uncollected,  or  that  any  trust  remained  to  be 
executed.  On  the  contrary,  it  appears  that  an  immediate 
settlement  was  possible,  and  that  both  partners  agreed  that 
it  should  be  made  at  once.     The  plaintiff  relies  upon  the 
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evidence  offered  by  himself,  that  "soon  after  the  dissoktk 
the  plaintiff  and  defendant  agreed  that  they  would  submit 
the   whole   matter  in  controversy  to  Jesse   Wiuboniew^i 
abide   his   decision."     The  plaintiff  contends  that  this  is  an 
equitable  estoppel  upon  defendant  to  plead  the  statute.  How 
far  this  is  true  under  the  statutory  requirement  that  a  waiver 
of  the  statute  must  be  in  writing,  we  need  not  now  consider. 
Batf\H  V.  Her  mi,  95  N.  C,  388.     For  conceding  that  such  an 
agreement  was  valid  to  bar  the  running  of  the  statute, it  wi< 
not  so  for  an   unlimited   period.     It  could  only  be  a  Miver 
for  such  time  as  was  reasonable  for  the  statement  tobema<ie 
out  by  Winborne,  or  until  the  agreement  was  repudiatedby 
one  of  the  parties,  when  their  position  would  again  become 
antagonistic  and  the  statute  would   begin  to  run.    Joprr^- 
Mnm'y,  97  N.  C,  148.     According  to  the  evidence  of  both 
parties  the  agreement  to  refer  to  Winborne  was  almost  imme- 
diately repudiated  (in  November,  1885),  and   though  there 
'was  evidence  that  the  defendant  then  offered  to  leave  the 
matter  to  two  referees,  it  is  not  stated  that  such  ofier  was 
accepted  or  acted  on.     This  action  was   not   brought  till 
April,  1890,  more  than  five  years  after  the  repudiation  by 
the  defendant  of  the  attempted  arbitration.     It  is  true  the 
Judge  held  that  the  statute  began  to  run  upon  the  dissolu- 
tion, but  the  error  (if  there  was  any)  is  immaterial  error,  for 
the  statute  certainly  ran  after  the  refusal  to  acknowledge  the 
statement  made  by  Winborne,  which  was  a  very  short  time 
after  the  dissolution,  and,  therefore,  much  more  than  three 
years  before  the  institution  of  this  action. 

Affirmed. 
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B.  G.  SAUNDERS  et  al.  v.  W.  B.  SAUNDERS. 

Deed,    Conxfrvdion   of — I)rvi<<(' — Residuary   Cl(iiiS( — Adin inis- 

i  raiovfi  a  h  d  Ex  mi  to  rs — Po  wrrs. 

S.  devised  a  tract  of  land  to  his  wife  for  life  or  widowhood,  and  upon 
her  death  •  r  marriage,  to  his  daughter.  In  the  residuary  clause 
he  directed  that  *'  all  the  balance  of  my  estate,  both  real  and  per- 
gonal, be  sold  and  the  money  divided  between  my  wife  and  the 
rest  of  my  heirs  at  law,"  and  appointed  his  executor  "to  execute 
this  my  last  will  according  t  >  the  true  intent  and  meanirgof  the 
same."  The  wife  and  daughter,  without:  issue,  died  before  the 
testators :  Held  (1).  that  the  devises  to  the  wife  and  daughter 
lapsed,  and  by  virtue  of  the  statute  {The  Code,  §2142)  the  land  fell 
into  ihe  residuj^ry  clause.  Lea  v.  Brown,  3  Jones'  Eq.,  141,  com- 
mented upon;  (2),  the  will  confer) ed  authority  upon  the  exec- 
utor to  sell  and  convey  the  land,  and  upon  his  renunciation  and 
the  appointment  of  the  administrators  cum  teatamento  annexe , 
the  latter  might  exercise  su<-h  power ;  (3),  a  deed  from  such  admin- 
istrators, in  which  it  was  recited  that  they  had  bargained  and  sold 
to  P.  '*all  the  right  we  held  as  administrator-  of  S.,  one  certain 
parcel  of  land  (giving  desciiption),  •  *  *  do  promii^e  to  war- 
rant and  forever  defend  the  right  and  title  of  above  named  tract 
of  land  to  P.  and  her  heirs,  in  be  free  and  clear  from  encum- 
brance, so  far  as  our  appointment  gives,'*  while  very  informal, 
and  not  containing  the  iisual  words  of  inheritance,  passed  the  fee, 
it  being  obvious  that  such  was  the  intention. 

This  special  proceeding  is  brought  to  compel  partition  of 
the  land  specified  in  the  petition,  heard  before  Boykhij  J.,  at 
Spring  Term,  1890,  of  Nash  Superior  Court. 

The  defendant  denies  most  of  the  material  allegations  of 
the  petition,  and  alleges  that  he  is  sole  seized  of  the  land. 
Both  the  plaintiffs  and  defendant  claim  to  derive  title  under 
the  will  of  Sion  Saunders.  The  following  is  a  copy  of  the 
material  parts  of  the  will: 

"2  1  lend  unto  my  beloved  wife  Elizabeth,  during  her 
natural  life  or  widowhood,  three  hundred  acres  of  land, 
including  my  dwelling  and  out-houses,  known  as  the  'old 
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tract;'  also  two  negroes,  slaves,  Toney  and  Watey,  and  all 
her  increase  born  after  the  date  of  this  will — one  horse, 
bridle  and  saddle,  two  cows  and  calves,  two  sows  and  pigs— 
her  choice  in  the  above-named  stock ;  one  buggy  and  harness. 
And  I  give,  absolutely,  unto  my  said  wife,  one  feather-bed 
(her  choice)  and  all  the  bed-clothing  that  she  brought  here, 
and  all  she  has  raised  since  she  came  here,  and  one  large 
chest,  known  as  her  own ;  one  drawing  table,  two  milly  clocks, 
and  all  the  fowls  and  poultry  on  hand  at  the  time  of  my 
death.  It  is  also  my  will  that  my  wife  have  one  years  pro- 
visions for  herself  and  family  out  of  the  crop,  stock  and  pro- 
visions on  hand  at  the  time  of  my  death. 

"3.  I  give  and  bequeath  unto  my  youngest  daughter, 
Loutory  Susan  Frances,  all  the  above-named  lent  property, 
and  all  the  increase  thereof,  both  of  negroes  and  stock,  that 
shall  be  on  hand  at  the  death  or  marriage  again  of  her  mother. 

"  It  is  also  my  will  that  all  the  balance  of  my  estate,  both 
real  and  personal,  be  sold  and  the  money  equally  divided 
between  my  wife  and  all  the  rest  of  my  heirs  at  law. 

"  And  lastly,  I  do  hereby  constitute  and  appoint  my  trusty 
friend,  A.  H.  Denton,  my  lawful  executor,  to  all  intents  and 
purposes,  to  execute  this  my  last  will  and  testament,  accord- 
ing to  the  true  intent  cyid  meaning  of  the  same,  and  every 
part  and  clause  thereof,  hereby  revoking  and  declaring 
utterly  void  all  other  wills  and  testaments  by  me  heretofore 
made." 

The  executor  named  in  the  will  renounced  his  right  as 
such,  and  E.  H.  Morgan  and  Ruffin  H.  Saunders  were  duly 
appointed  administrators  cinn  testamento  annexo.  The  devi- 
sees mentioned  in  the  second  and  third  clauses  of  the  will 
died  in  the  life-time  of  the  testator,  the  daughter  dying 
unmarried  and  without  issue. 

Afterwards,  on  tlie  ISth  of  March,  181)4,  after  due  adver- 
tisement the  administrators  sold  the  land  embraced  bv  the 
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second  clause  of  the  will,  and  Primy  Saunders  purchased 
the  same  and  took  their  deed  therefor,  and  the  material  parts 
thereof  necessary  to  be  reported  here  are  as  follows:  *  *  * 
"have  bargained  and  sold  and  conveyed  to  the  said  Primy 
all  the  right  we  hold  as  administrators  of  said  Sion  Saun- 
ders' estate,  one  certain  tract  or  parcel  of  land  (that  men- 
tioned above)  this  being  one-half  of  the  house  tract  of  land 
supposed  to  contain  150  acres,  be  the  same  more  or  less,  all 
within  the  bounds;  we,  E.  H.  Morgan  and  Ruffin  H.  Saun- 
ders, administrators  of  the  above  named  Sion  Saunders,  do 
promise  to  warrant  and  forever  defend  the  right  and  title  of 
the  above  named  tract  of  land  to  Primy  Saunders  and  hei' 
lieirs  to  be  free  and  clear  from  encumbrances  as  far  as  the 
virtue  of  our  appointment  gives.     In  testimony,"  etc. 

The  plaintiffs  contend  that  such  administrator  had  no 
power  or  authority  under  the  said  will  or  otherwise  to  sell 
the  land,  and  that  their  alleged  sale  and  deed  in  pursuance 
thereof  are  void.    They  further  contend  that  the  said  deed, 
if  it  has  validity  at  all,  conveyed   to  the  bargainee  therein 
only  a  life-estate.     (They  allege  other  objections  to  the  deed 
that  need  not  be  mentioned  here).     The  defendant  claims 
mediately  under  such  sale  and  deed.     It  is  admitted  that  the 
parties  are  those,  or  the  representatives   of  those,   entitled 
under  the  residuary  clause  of  the  will  set  forth  above,  and 
that  Primv  Saunders  and  Colv  Saunders  were  sisters  of  the 
testator.     The  issue,  "Are  plaintiffs  and  defendant  tenants 
in  common  of  the  land  described  in  the  petition  ?"  was  sub- 
mitted to  the  jury,  and  they  responded,  under  instructions 
from   the  Court,  "Yes."     Thereupon  the  Court  gave  judg; 
ment  directing  a  sale  of  the  land   for   partition,   and  the 
defendant,  having  excepted,  appealed  to  this  Court. 

No  counsel  for  the  plaintiffs. 
3fr.  J.  B.  Batchdor,  for  defendant. 
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Mkrrimon,  C.  J. :  The  devisees  mentioned  in  the  second 
and  third  clauses  of  the  will  before  us  died  in  the  life-time 
of  the  testator,  and  hence  the  devises  therein  to  them  lapsed, 
and  the  real  estate,  the  subject  thereof,  in  the  absence  of  huv 
intent  to  the  contrary  (none  whateverappears),  was  included 
in  the  residuary  devise,  which  provided  that  all  the  balance 
of  the  testator's  estate,  both  real  and  personal,  sliould  be  sold 
and  the  money  arising  from  such  sale  should  be  equally 
aivided  among  his  heirs  at  law.  The  statute  {The  Co(h\, 
2142)  in  force  at,  before  and  ever  since  the  time  this  will 
was  executed,  expressly  provides  that  the  real  estate,  the  sub- 
ject of  such  lapsed  devises,  shall  be  included  in  the  residuary 
devise  if  there  be  any,  unless  the  contrary  intention  appear 
by  the  will.  The  j)urpose  of  this  statute  is  too  clear  to 
admit  of  question.     Knight  v.  Knufht,  (>  Jones'  Eq.,  134. 

We  are  advertent  to  the  case  of  Lea  v.  Brown,  3  Jones  Eq., 
141,  in   which   the  late  Chief  Justice  Pearson,  said :  "  In 
regard  to  the  land  (that  devised)  there  is  no  difficulty,  for  it 
is  a  well  settled  rule  that  all  real  estate  which  is  not  effectu- 
ally disposed  of  by  the  will,  devolves  upon  the  heir  at  law, 
and  a   residuary   devisee   can   take   nothing   except   what 
appears  from  the  will  it  was  intended   for  him  to  take.    So 
that  if  a  devise  fails  to  take  effect  because  it  is  void,  or  by 
reason  of  the  death  of  the  devisee,  the  subject  devolves  upon 
the  heir,  and  the  residuary  devisee  is  not  entitled  to  it — 
there  being  no  reason  for  substituting  a  presumed  general 
intention   in  place  of  the  particular   intention  which  has 
failed."     He  makes  no  reference  in  the  opinion  (an  elaborate 
one)  to  the  statute  above  cited,  which  was  in  force  at  and 
before  the  time  he  wrote;  and  we  are  unable  to  see  or  under- 
stand upon  what  ground  his  opinion  rests,  except  that  the 
exception  in  the  residuary  devise  may  have  been  treated    as 
excluding  the  intent  that  these  devisees  should  take  the  real 
estate,  the  subject  of  the  said  devise.     But  nothing  is  said 
in  this  respect. 
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Power  to  sell  the  real  estate  of  the  testiitor  embraced  by 
the  residuary  devisee  is  not  in  terms  conferred  upon  the 
executor  named  in  the  will,  but  such   power  is  certainly 
implied  with  sufficient  clearness.     By  the  law,  in  the  absence 
of  provision  to  the  contrary,  it  is  the  duty  of  the  executor  to 
sell  the  personal  estate.     Here  he  is  charged  to  sell  it,  and 
the  direction  to  sell  the  same  is  coupled  directly  with  the 
direction  to  sell  the  real  estate.     The  implication  is  that  the 
same  person  (the  executor)  is  to  sell  the  estate,  both  real  and 
personal  property  to  be  sold.     The  meaning  is  that  the  same 
person  shall  divide  the  fund  arising  from  the  whole  property, 
and  that  per^son  must  sell  both  the  real  and  personal  property. 
Besides,  the  testator  expressly  declares  in  appointing  the 
executor  that  he  is  such  "  to  all  intents  and  purposes,  to  exe- 
cute this  my  last  will  and  testament  according  to  the  true 
intent  and  meaning  of  the  same,  and  every  part  and  clause 
thereof."     He  could  scarceh^  express  his  purpose  to  confer 
such  power  more  clearly  otherwise  than  by  express  words. 
Van^han  v.  Farmery  90  N.  C,  607;   Conucil  v.  xiveretty  95  N.  C, 
131 ;  Gay  v.  Grant,  101  N.  C,  218;  (hrcndcr  v.  Call,  ibid.,  399. 
The  executor  appointed  by  the  will  renounced  his  right 
to  qualify  as  such,  but  if  he  had  so  qualified  he  might  have 
sold  the  land  in  controversy  and  conveyed  such  title  thereto 
to  the  purchaser  as  the  testator  had.     In  his  stead,  adminis- 
trators with  the  will  annexed  were  appointed  to  execute  its 
provisions,  and  they  had  power  to  sell  the  same  land  just  as 
the  executor  might  have  done  if  he  had  qualified.     The  stat- 
ute (Bat.  Rev.,  ch.  46,  §40)  in  force  at  the  time  the  will  took 
effect,  and  at  the  time  the  sale  in  question  was  made  and  the 
deed  was  executed,  so  expressly  provides.     This  statute  has 
since  the  time  referred  to  been  somewhat  modified  by  the 
subsequent  statute  {The  Code,  §1493;  Acts   1889,  ch.  461; 
Chuficil  V.  Avereit,  supra;  Gay  v.  Grant,  supra;  Orrendcr  v. 
Call,  supra).    Hence  the  administrators  with  the  will  annexed 
had  power  and  authoritj'^  to  sell  and  convey  the  land  in  ques- 
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tion  to  the  purchaser  by  proper  deed  of  conveyance.     So  far 
as  appears  by  the  record,  the  sale  was  a  valid  one. 

But  the  appellees  contend  that  the  deed  executed  by  the 
administrators  named,  simply  conveyed  to  the  purchaser  a 
life-estate  in  the  land,  because  sufficient  words  of  inheritance 
were  omitted.  It  must  be  admitted  that  the  deed  is  informal. 
Clearlv  the  draftsman  of  it  was  not  skilled  in  such  matters. 

ft.' 

The  intent  to  convey  the  fee-simple  estate  in  the  land  is  very 
obvious.     The  nature  of  the  transaction,  as  the  same  appears 
in  and  by  the  deed,  the  comprehensive  nature  of  the  terms 
used,  the  nature  of  the  words  of  conveyance  and  the  use  of 
the  word  heirs  in  the  clause  of  warranty,  all  go  to  make  such 
intent  clear.    Indeed,  the  word  heirs,  as  used,  has  no  meaning 
pertinent,  or  application,  if  the  purpose  was  to  convey  but  a 
life-estate.    Why  shall  the  warranty  extend  to  the  heirs  of  the 
bargainee  if  he  is  to  have  but  a  life-estate?    The  important 
words  of  the  informal  warranty  clause  are,  "do  promise  and 
warrant  and  forever  defend  the  right  and  title  of  the  above- 
named  tract  of  land  to  Primy  Saunders  and  her  lieirsy    The 
intent  implied  is  that  by  the  informal  deed,  as  a  whole,  the 
land  therein  specified  is  conveyed  in  fee  to  the  bargainee  and 
her  heirs.     The  clear  intent  appears,  and  there  are  words  of 
inheritance  sufficient  in  the  deed  to  effectuate  such  intent, 
though  such  words  are  informally  applied.     It  is  now  well 
settled  that  in  such  cases  the  deed  will  be  upheld  as  suflB- 
cient  to  effectuate,  the  intent  so  appearing.     Alleii  v.  Boiven, 
74  N.  C,  155;  Staion  v.  Mullis,  92  N.  C,  623;  Birnn  v.  Wells, 

94  N.  C,  67;  Bicks  v   Pxdliam.,  ibid.,  225;  Grayheal  v,  Dains, 

95  N.  C,  508,  are  directly  in  point,  and  these  and  other  like 
cases  have  been  recognized  with  approval  in  the  late  case  of 
Aiiderson  v.  Lo(j(in,  105  N.  C,  266.  The  strict  technical  rule 
of  interpretation  applicable  in  such  cases  that  f)revailed  in 
the  distant  past,  even  in  this  State,  has  gradually  given  way 
to  the  steady  purpose  of  the  Courts  to  effectuate  the  inten- 
tion of  the  parties  to  the  deed  when  it  contains  apt  w^ords  of 
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inheritance,  though  they  may  not,  as  expressed,  be  in  the 
most  appropriate  connection.  Greater  regard  is  now  paid  to 
the  intention  of  the  parties  than  to  the  manner  of  express- 
ing the  same,  if  that  manner  embraces  words,  though  inform- 
ally,  essential  to  express  the  purpose.  But  in  all  such  cases 
the  intention  to  convey  the  fee  must  clearly  appear.  It  thus 
appears  that  the  defendant  had  title  to  the  land  in  question, 
and  was  sole  seized  as  he  alleges.  There  is,  therefore,  error. 
Judgment  must  be  reserved,  and  a  new  trial  had  according 

to  law. 

Error. 


MATTIE  LONG  et  al.  v.  W.  S.  RANKIN,  Adm>  of  Susan  Bell. 
CorufideratioH —  Contract — Married    Womm — Separate    Estate. 

1.  The  note  of  a  married-  woman  being  void,  a  promise  to  pay  the  same 

after  discoverture  must  be  founded  upon  a  new  consideration,  or 
the  original  transaction  must  have  been  of  such  a  character  as  to 
have  constituted  an  equitable  charge  upon  her  separate  estate. 

2.  Where  the  husband  vnluntarily  paid  off  anti-nuptial  indebtedness  of 

the  wife  and  advanced  money  for  the  improvement  of  her  sepa- 
rate estate,  taking  only  her  promissory  noie  for  such  advances: 
Held,  that  the  general  separate  real  estate  was  not  thereby 
charged :  Held,  also,  that  the  general  separate  personal  estate 
would  have  been  charged  by  the  necessary  implication  growing 
( ut  of  the  beneficial  consideration,  but  the  existence  of  such  sepa- 
rate personal  estate  not  being  shown,  there  was  no  charge  upon 
the  general  separate  estate  which  the  hustMmd  could  have  created, 
and,  therefore,  no  consideration  for  the  promise  made  after  disa- 
bility removed. 

3.  Where  it  was  alleged  thnt  the  wife  conveyed  her  land  to  the  husband, 

who  was  to  make  such  advances,  and  he  re-conveyed  to  her  upon 
her  executing  a  note  to  pay  for  the  same:  Held,  that  in  order  to 
charge  the  land  with  such  Advances  upon  the  repudiation  of  such 
note  as  a  valid  obligation,  equity  requires  that  the  exceptional 
circumstances  under  which  she  alone  could  have  conveyed  to  her 
husband  should  be  shown. 
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Civil  action,  tried  before  Whitaker,  J.,  upon  complaint 
and  demurrer,  at  February  Term,  1891,  of  Halifax  Supe- 
rior Court. 

The  plaintiffs  alleged — 


* 


3.  That  on  the  18th  day  of  March,  1887,  Susan  J.  Bell 
executed  to  the  plaintiffs  her  promissory  note,  whereby  she 
promised  to  pay  the 'plaintiffs,  on  demand,  fifteen  hundred 
dollars,  with  interest  at  six  per  cent,  from  date. 

4.  That  no  part  thereof  has  been  paid. 

5.  That  prior  to  said  time,  the  said  Susan  J.  Bell  had  con- 
veyed to  her  husband,  David  B.  Bell,  one-half  interest  in 
the  Gibson  Hill  gold  mine  tract  of  land  in  Guilford  County, 
upon  the  understanding  that  if  the  same  was  not  sold  it 
should  be  re-conveyed  to  said  Susan  upon  her  repaying  to 
said  Bell  all  amounts  paid  out  by  him  on  account  thereof, 
and  moneys  advanced  by  him  for  the  improvement  of  her 
separate  estate,  and  the  payment  of  certain  debts  contracted 
by  her  before  her  marriage  with  him  During  the  last  illness 
of  said  Bell,  the  said  Susan  demanded  that  he  re-convey  said 
land  to  her,  and  the  said  D.  B.  Bell  then  showed  to  her  a 
statement  of  the  amounts  paid  out  and  advanced  by  him  as 
aforesaid,  aggregating  $1,500,  and  agreed  to  reconvey  said 
land  if  she  would  execute  the  aforesaid  note  to  the  plaintiffs. 
This  was  agreed  to,  and  thereupon  the  said  note  was  executed 
and  delivered,  and  the  said  Bell  executed  a  deed  of  re-con- 
vevance  to  his  said  wife.  After  the  death  of  the  said  D.  B. 
Bell,  Mrs.  Bell  took  said  note  for  safe-keeping,  representing 
to  the  plaintiff  Mattie  Long  that  she  was  fearful  it  would  fall 
into  the  hands  of  some  one  else,  and  then  and  there  she 
promised  to  pay  the  same. 

Thereafter  she  declined  to  surrender  the  note,  but  promised 
to  pay  it. 

Wherefore,  the  plaintiffs  pray  judgment  for  fifteen  hun- 
dred dollars,  with  interest  thereon,  and  for  other  and  farther 
relief,  <fec. 
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The  defendant  demurred,  and  alleged  as  grounds  of 
demurrer  that  the  complaint  does  not  stale  a  cause  of  action, 
in  this — 

1.  First,  that  it  does  not  appear  on  the  face  of  the  com- 
plaint that  the  contract,  specified  as  being  entered  into  by 
Susan  J.  Bell,  his  testatrix,  with  the  plaintiifs,  was  made, 
with  the  written  consent  of  her  husband,  D.  B.  Bell;  second, 
or  that  said  contract  was  made  for  the  necessary  personal 
expenses  of  said  testatrix,  or  for  the  support  of  her  family, 
or  in  order  to  pay  her  debts  existing  before  marriage  with 
D.  B.  Bell,  or  that  she  was  a  free  trader. 

2.  That  it  does  not  appear  that  the  debt  secured  .by  the 
note  of  the  testatrix  was  specially  charged  on  the  separate 
estate  and  property  of  the  testator  at  or  before  the  execution 
thereof. 

3.  That  the  complaint  fails  to  allege  the  existence  of  a 
separate  estate  in  the  said  feme,  and  instead  of  seeking  to 
charge  a  particular  fund,  seeks  to  charge  the  said  feme  per- 
sonally. 

4.  That  the  complaint  fails  to  allege  that  the  said  contract 
with  the  plaintiffs  was  for  the  personal  benefit  of  said  fevie, 
or  some  advantage  to  her  separate  estate. 

5.  That  the  alleged  promise  by  said  feme  to  pay  said  note 
since  the  death  of  her  husband  is  of  no  validity,  as  said  note 
and  contract  was  void  in  its  incipiency,  and  forms  no  con- 
sideration to  supf)ort  said  promise. 

Mr.  R.  0.  Burioiiy  Jr.,  for  plaintiff". 
Mr.  Thos.  N.  Hill,  for  defendant. 

Shepherd,  J.:  As  the  complaint  does  not  distinctly  allege 
the  existence  of  any  separate  estate  {Dovghterj/  v.  Sprinkle, 
88  N.  C,  300),  and  the  action  is  not  brought  for  the  purpose 
of  subjecting  the  same  to  an  equitable  charge,  but  is  grounded 
upon  the  alleged  legal  obligation  incurred  after  discover- 
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lure,  the  only  question  which  we  can  consider  is  the  suffi- 
ciency of  the  consideration  to  support  the  promise  sued  upon. 
The  note  was  unquestionably  void  when  executed,  and  there 
was  no  new  consideration  subsequent  to  the  removal  of  the 
marital  disability,  as  in  Bank  v.  BridgerB,  98  N.  C,  67. 

It  is  well  settled  that  a  mere  moral  consideration  will  not 
support  a  promise  {Pmkett  v.  Alexander^  102  N.  C,  95),  but 
"a  qualification  to  this  rule,  however,  obtains  in  cases  where 
there  was  originally  a  sufficient  valuable  consideration  upon 
which  action  could  have  been  sustained,  but  where  in  con- 
sequence of  some  statute  or  {)Ositive  rule,  growing  out  of 
general  principles  of  public  policy,  the  right  of  action  is 
suspended  and  the  party  exempted  from  legal  liabilty.  In 
such  cases,  the  moral  obligation  is  sufficient  to  support  an 
express  promise,  though  it  will  not  raise  an  implied 
promise.  *  *  *  This  exception  includes  all  promises 
barred  by  the  statute  of  limitations  or  discharged  by  the 
bankrupt  or  insolvent  law,  and  promises  by  an  adult  to  pay 
debts  contracted  during  his  infancy."  Story  on  (Contracts, 
466. 

Whether  such  a  promise  made  by  a  married  woman  after 
discoverture  to  pay  a  debt  contracted  during  coverture  falls 
within  the  limit  of  the  above  qualification,  has  been  the  sub- 
ject of  much  anxious  consideration  and  many  conflicting 
decisions.  The  distinction  taken  is  that  the  contracts  of  a 
married  woman  being  originally  void  cannot  support  a  sub- 
sequent promise,  even  though  she  has  derived  a  benefit 
therefrom.  Puckett  v.  Alexander,  supra ,  citing  WennaU  v. 
Adney,  3  Bos.  and  Pul.,  252. 

This  distinction  as  to  void  contracts  is  recognized  in  this 
State,  and  is  undoubtedly  sustained  by  the  weight  of  author- 
ity. We  hold,  however,  that  although  in  the  case  of  a/eiixe 
covert  her  contract  is  void,  yet  if  the  transaction  is  of  such 
a  character  as  to  have  subjected  her  separate  estate  to  an 
equitable  charge  during  coverture,  it  will  be  recognized  in  a 
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court  of  law  as  a  sufficient  consideration  to  sustain  a  promise 
made  after  disability  removed.  Felton  v.  Reid^  7  Jones,  269. 
Our  case,  then,  turns  upon  the  question  whether  from  the 
facts  alleged  the  husband  during  the  coverture  had  any 
equitable  rights  which  he  could  have  asserted  against  the 
separate  estate  of  the  wife. 

It  is  the  duty  of  a  party  seeking  to  subject  such  estate  to 

set  forth  his  grounds  with  particularity,  and  the  Court  should 

not  be  left  to  mere  inference  or  conjecture  as  to  the  existence 

of  any  element  which  is  essential  to  constitute  such  a  charge. 

We  will  first  consider  whether  the  general  separate  estate 

was  chargeable  with  the  alleged  advances  of  the  husband. 

It  is  well  settled  that  the  separate  real  estate  cannot  be  thus 

charged  except  by  deed  and  privy  examination  {Farthing  v. 

Shiehh,  106  N.  C,  289;  McMillan  v.  GartibUl,  106  N.  C,  359, 

and  the  cases  there  cited),  and  that  the  separate  personal 

estate  cannot  be  charged  unless  it  is  expressly  done  by  the 

instrument  evidencing  the  obligation,  or  unless  such  a  charge 

arises  by  necessary  implication  growing  out  of  a  beneficial 

consideration.     Flaum  v.  Wallace,  103  N.  C,  296.     As  there 

is  nothing  to  show  that  the  wife  was  possessed  of  a  separate 

personal  estate  (the   language  of  the   complaint  strongly 

implying  that  her  property  consisted  of  realty  alone),  and 

there  being  no  deed  or  privy  examination,  we  are  unable  to 

see  how  the  husband  could  have  asserted  his  claims  against 

the  general  separate  estate.     If,  however,  a  separate  personal 

estate  had  been  alleged,  we  think  from  the  facts  stated  that 

it  would  have  been  charged  by  the  necessary  implication 

arising  from  the  nature  of  the  consideration.     It  is  further 

insisted  that  the  husband  could  have  charged  the  particular 

land  mentioned  with  the  amount  included  iii  the  note  on  the 

principle  laid  down  in  Hinton  v.   Ferrehee  (decided  at  this 

terna).  Burns  v.  McGregor^  and  other  similar  cases.     There 

can  be  no  doubt  that  where  a  conveyance  has  been  made  in 
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consideration  of  the  concurrent  performance  of  a  particular 
act,  equity  will  not  permit  the  grantee  to  hold  the  fruits  of 
the  transaction  and  refuse  to  perform  his  part  of  the  agree- 
ment. But  it  is  contended  that  this  principle  does  not  apply 
here,  because  the  wife,  by  executing  the  note,  performed  the 
only  act  agreed  upon  as  a  prerequisite  to  the  reconveyance 
of  the  property.  Conceding,  for  the  sake  of  the  argument, 
that  this  view  is  the  result  of  too  refined  a  construction  of 
the  real  agreement  of  the  parties,  we  are  met  with  a  very 
serious  objection,  which  goes  to  the  root  of  the  plaintiff's 
equity  as  to  the  land  in  question.  The  objection  is  that  the 
plaintiff  has  not  shown  that  he  ever  acquired  any  title  from 
his  wife.  Ordinarily,  where  a  conveyance  of  a  feme  covert 
is  alleged,  it  will  be  presumed,  upon  demurrer,  that  it  is 
valid  and  effective,  but  where  a  conveyance  by  the  wife  to 
the  husband  is  made  the  basis  upon  which  equitable  relief 
is  asked,  the  rule  is  different,  on  account  of  her  general  legal 
incapacity  to  make  such  a  conveyance  {Simms  v.  Ray,  96 
N.  C,  87),  and  it  is  therefore  necessary  that  it  should  affirma- 
tively appear,  in  a  case  like  the  present,  that  the  provi- 
sions of  The  Code,  §§  1835,  1836,  have  been  strictly  com- 
plied wnth,  or  that  the  title  has  been  acquired  in  some  other 
exceptional  manner. 

As  we  are  not  at  liberty  to  assume  that  the  conveyance  was 
executed  so  as  to  bring  it  within  any  exception  to  the  gen- 
eral law,  we  cannot  see  from  the  complaint  how  the  husband 
could  have  availed  himself  of  the  principle  above  mentioned. 

Our  conclusion  then  is,  that  upon  the  rather  general  state- 
ments in  the  complaint,  the  husband  had  no  equitable 
rights  which  he  could  have  asserted  against  the  wife,  and 
that  there  was  therefore  no  consideration  for  the  promise 
upon  which  this  action  is  founded. 

Affirmed- 
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D.  C.  FARABOW  et  al.  v.  ELIZABETH  GREEN  et  al. 
Dei'^ise —  Waste — Injunction. 

The  testator  devised  to  four  uf  his  children  a  tract  of  land  **  in  common 
to  their  use,  or  the  use  and  benefit  of  all  of  them  or  either  of  them 
during  their  natural  life,  and  should  either  E.  or  R.,  or  both  of 
them  marry  *  * .  they  shall  share  equally  with  those  of  my 
other  children  heretofore  married.  *  *  I  desire  it  kept  in  com- 
mon to  their  use  and  benefit  during  the  natural  life  of  either  or  all 
of  thera.^*  After  bequeathing  personal  property  upon  same  limi- 
tations he  proceeded,  ''and  at  the  death  of  the  four  children 
above  named,  all  said  property  then  remaining  be  sold  and  the 
proceedn  divided  between  all  my  lawful  heirs'' :  Held  (1),  the  four 
children  took  a  joint  estate,  with  the  right  of  survivorship,  for  life, 
with  a  contingent  interest  in  the  fee,  subject  to  the  condition  that 
if  either  E.  or  R.  should  marry,  her  interest  in  the  life-estate 
should  end  ;  (2),  upon  the  death  of  the  four  children,  or  upon  the 
death  of  two  and  the  marriage  of  the  other  two,  the  fee  became 
vested  in  the  heirs  at  law  of  the  testator ;  (8),  the  rule  in  Shelly's 
case  was  not  applicable ;  (4),  the  estate  of  the  four  children  was 
not  impeachable  for  waste,  but  they  might  be  enjoined  in  a  proper 
case  from  despoiling  the  inheritance. 

Civil  action  for  an  injunction  against  waste  and  for  dam- 
ages, tried  at  September  Term,  1890,  of  Granville  Superior 
Court,  before  Armjield,  J. 

Elijah  Green,  the  ancestor  of  the  plaintiffs  and  defendants 
(who,  together  constitute  all  of  his  heirs  «t  law),  died  about 
the  year  1855,  having  first  made  and  published  his  last  will 
and  testament,  which  was  duly  proved  and  recorded,  and  is 
in  form  as  follows — 
******** 

"First,  I  give  and  bequeath  unto  the  four  children  which 
is  now  living  with  me,  namely,  Elizabeth,  Rachel,  Francis 
and  Elijah  E.  Green,  the  tract  of  land  whereon  I  now  live, 
in  common  to  their  use  or  the  use  and  benefit  of  all  of  them 
or  either  of  them  during  their  natural  life,  and  should  either 
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Elizabeth  or  Rachel  or  both  of  them  marry,  I  desire,  in  that 
case,  that  they  shall  share  equally  with  those  of  my  other  chil- 
dren heretofore  married,  and  not  with  intending  the  prop- 
erty herein  given  to  the  four  children  herein  above  named,  I 
desire  it  to  be  kept  in  common  to  their  use  and  benefit  dur- 
ing the  natural  life  of  all  or  either  of  them,  and  I  also  give 
to  the  same  four  children  above  named,  five  negroes  (slaves), 
namely,  Abram,  Daniel,  Solomon,  Caroline  and  her  child 
Henrv,  and  all  the  future  increase  of  said  woman  Caroline. 
My  one-third  part  of  the  mill  on  the  Knapp  of  Reed  Creek 
and  my  part  of  the  mill  tract  of  land,  three  choice  horses, 
ten  head  of  cattle,  their  choice  of  all  my  stock  of  hogs  and 
sheep,  and  their  choice  wagon,  all  the  crop  on  hand,  old  and 
new,  and  provisions  of  every  description,  all  my  farming 
utensils,  household  and  kitchen  furniture  which  I  may  die 
seized  and  possessed  of,  to  their  own  proper  use  and  benefit, 
in  the  same  wav  and  with  the  same  condition  that  the  land 
is  given,  and  it  is  my  will  and  desire  that  all  the  residue  of 
my  property  which  is  not  herein  named,  be  sold  to  the  highest 
responsible  bidder  on  a  credit  of  one  year,  and  the  proceeds 
of  such  sale,  together  with  all  moneys  on  hand  or  otherwise 
due  me,  be  collected  by  the  proper  authority  and  be  placed 
in  the  hand  or  hands  of  my  executor  or  executors,  be  prop- 
erly used  to  the  benefit  of  the  same  four  children  above 
named,  which  is  now  living  with  me,  and  at  the  death   of 
the  four  children  above  named,  that  all  said  property  then 
remaining  be  sold  on  a  credit  of  one  year,  and  the  proceeds 
of  such  sale  be  equally  divided  between  all  my  lawful  heirs." 
The  defendants  Elizabeth  Green  and  Rachel  Green  are 
the  only  survivors  of  the  four  children  mentioned  in   the 
devise.  They  are  both  now  over  eighty  years  old,  and  neither 
of  them  is  married.     Francis  Green  and  Elijah  Green  both 
died  without  having  married.     The  other  plaintiils    and. 
defendants  are  heirs  at  law  of  the  testator,  except  H.  T.  Stem 
and Stem,  who  were  lessees  of  the  feme  defend&nts. 
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charged  with  committing  waste  in  the  destruction  of  timber. 
There  was  evidence  tending  to  show  that,  of  three  hundred 
acres  in  the  home  place,  only  eleven  acres  remained  uncleared, 
and  that  while  it  was  not  good  husbandry  to  clear  any  of  it 
for  cultivation,  the  feme  defendants  Elizabeth  and  Rachel 
Green  had  permitted  the  defendant  W.  H.  T.  Stem  to 
remove  timber  for  house-logs,  and  the  defendant  H.  A.  Stem 
to  clear  five  acres  of  the  woodland  and  haul  off  and  sell 
valuable  timber  taken  from  it. 

Upon  the  verdict  returned  upon  issues  submitted,  there 
was  judgment  restraining  all  the  defendants  from  commit- 
ting further  waste,  and  against  the  tenants  for  damages,  from 
which  defendants  appealed. 

Mr.  A,  W,  Graham,  for  plaintiffs. 

Mesffrs.  T.  C  Fuller  and  J,  B.  BatcheloVy  for  defendants. 

Avery,  J. — after  stating  the  facts:  It  seems  that  the 
testator  not  only  devised  the  home  place  and  bequeathed 
certain  specific  articles  of  personal  property  to  the  four  chil- 
dren, subject  to  the  limitations  expressed  in  the  will,  but 
declared  it  to  be  his  desire  that  "  all  the  residue  of  my  prop- 
erty" which  was  not  therein  named,  should  be  sold  and  the 
proceeds  of  such  sale,  together  with  all  moneys  on  hand, 
should  be  properly  used  by  his  executors  for  the  benefit  of 
the  four  children  named  in  the  will.  The  home  place  is 
devised  "  ujito  the  four  children  which  is  now  living  with 
me,  namely,  Elizabeth,  Rachel,  Francis  and  Elijah,  during 
their  natural  life;  and  should  either  Elizabeth  or  Rachel,  or 
both  of  them  marry,  I  desire  in  that  case  that  they  share 
equally  with  those  of  my  other  children  heretofore  married." 

In  the  latter  part  of  the  will,  we  find  a  further  provision, 
which  must  be  construed  with  the  foregoing,  if  we  would 
ascertain  the  leading  purpose  of  the  testator  and  reconcile 
ftny  apparently  conflicting  provisions  in  such  a  way  as  to 


342  IN  THE  SUPREME  COURT. 


Farabow  v.  Green. 


give  effect  to  the  controlling  intent  in  his  mind  in  distributr 
ing  his  bounty.     He  evidently  intended  to  provide  a  com- 
fortable home  and  a  support  from  a  well  stocked  farm  for 
his  four  children  during  their  lives,  or  that  of  the  survivor, 
if  both  daughters  remained  single ;  but  when  one  of  them 
should  marry,  such  one  should  share  equally  with  those 
children  previously  married,  or  should  thereafter  be  entitled 
to  receive  nothing  under  the  will  until  the  time  should  come 
for  a  sale  for  partition  according  to  its  terms.     In  order  to 
give  effect  to  the  two  clauses  referred  to,  and  bring  them 
into  perfect  harmony,  we  must  construe  his  purpose  to  have 
been  that  the  sale  and  division  should  not  necessarily  occur 
at  the  death  of  the  last  survivor  of  the  four,  but  whenever 
it  should  happen  that  both  of  the  sons,  Elijah  and  Francis, 
should  be  dead  and  both  of  the  daughters  should  be  either 
dead  or  married.     Upon  the  happening  of  these  contingen- 
cies "  all  of  said  property  is  to  be  sold  on  a  credit  of  one 
year"  and  divided  "between  all  my  lawful  heirs,"  including 
either  of  the  daughters, .  Elizabeth  or  Rachel,  if  she  should 
marry  while  either  of  the  two  sons  survived  or  the  other 
sister  should  be  living  and  unmarried.    Upon  the  happening 
of  these  contingencies,  and  not  sooner,  the  fee  would  vest, 
not  in  the  heirs  of  any  of  the  children,  eo  nomine,  but  in  the 
heirs  of  the  testator,  and,  therefore,  not  being  a  conveyance 
in  which  an  estate  for  life  is  given  to  an  ancestor,  and  also 
an  estate  mediately  or  immediately  to  his  or  her  heirs,  the 
rule  in  Shelly's  case  does  not  apply.     But  as  the  land  is  not 
devised  to  the  executors  named  in  the  w^ill  to  be  sold  upon 
the  termination  of  the  life-estate,  and,  as  no  power  is  given 
them  in  the  will  to  sell,  the  land  must  vest,  now  that  the  two 
sons  are  dead,  whenever  it  shall  happen  that  neither  of  the 
daughters  shall  be  living  and  unmarried,  and  can  be  sold 
for  partition  when  it  shall  vest  by  and  under  the  direction 
of  the  Court  for  the  persons  then  in  ^.s-sf-  and  entitled  to  take 
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under  the  will.  Gay  v.  Gmnt,  101  N.  C,  206;  Perkins  y, 
Prmiell,  100  N  C,  220;  Orrender  v.  O///,  101  N.  C,  399. 

It  follows  therefore,  if  we  have  correctly  interpreted  the 
purpose  of  the  testator,  that  if  either  of  the  sisters,  Rachel 
or  Elizabeth,  should  hereafter  marry  and  survive  the  other, 
a  share  of  the  home  place,  equal  to  that  descending  to  the 
children  previously  married  or  their  issue,  would  vest  in  her. 
Whatever  may  be  the  ages  of  the  sisters,  there  is  certainly, 
in  contemplation  of  law,  a  possibility  that  either  may  marry, 
if  not  have  iasue.  As  in  the  contingency  mentioned  either 
of  them  mav  take  under  the  will  an  undivided  interest  in 
the  fee,  neither  is  within  the  meaning  of  our  statutes  {The. 
Code,  §§624  to  630)  a  life-tenant,  nor  is  either  impeachable 
for  waste,  but  the  plaintiffs  must  be  content  with  equitable 
relief  by  injunction.  In  the  case  of  Gordon  v.  Lowther,  75 
N.  C,  193,  the  Court  said,  in  effect,  that  while  persons  hold- 
ing a  vested  estate  for  life,  coupled  with  such  contingent 
interests,  are  not  liable  in  an  action  for  waste,  they  and  their 
tenants  may  be  restrained  from  further  despoiling  and  injur- 
ing the  in  heritiince,  where  it  appears  that  they  have  been 
removing  from  the  land  timber  trees  not  cut  down  in  the 
course  of  prudent  husbandry.  That  case  was  cited  with 
approval  in  the  later  case  of  Jones  v.  Britton,  102  N.  C,  166. 
As  the  Judge  permitted  the  jury  to  find  the  facts  in  response 
to  the  issues  submitted,  and  had  a  right  to  do  so  in  aiH  of 
his  conscience,  there  is  no  reason  for  granting  a  new  trial. 
It  is  only  necessary  that  the  final  decree  shall  be  modified 
so  as  to  provide  that  all  of  the  defendants,  their  agents,  etc., 
shall  be  restrained  from  committing  further  waste  upon  the 
lands,  and  to  strike  out  so  much  of  it  as  adjudges  that  the 
plaintiffs  shall  recover  damages  of  the  defendants  II.  A. 
Stem  and  W.  T.  Stem. 

We  have  carefully  reviewed  the  exceptions  to  the  rulings 
of  the  Court  in  admitting  testimony  and  find  them  correct, 
and  that  the  instruction  given  to  the  jury  was  a  full,  clear 
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and  able  exposition  of  the  law  governing  the  liability  of 

life-tenants  and  tenants  for  years  for  damages  for  waste. 

The  judgment  so  modified  is  affirmed,  and  the  plaintiffs 

will  be  taxed  with  one-half  the  costs  of  this  Court,  and  the 

defendants,  Elizabeth  Green,  Rachel  Green,  W.  T.  Stem  and 

H.  A.  Stem,  with  the  residue. 

Modified  and  aflBrmed. 


McABSHER  &  HULCHER  v.  THE  RICHMOND  AND  DANVILLE 

RAILROAD  COMPANY. 

Contract — Merger —  Covi  mon   Carrier — Sun  day   La  ws — Issues, 

1.  It  is  erroneous  to  submit  an  issue  to  the  jury  which  is  not  raised  bj 

the  pleadings. 

2.  Where  the  law  of  the  place  of  the  (^rformance  of  a  contract  for  the 

sale  and  delivery  of  goods  prohibits  such  transact  ions  on  Sunday, 
the  Courts  will  not  recognize  any  market  price  alleged  to  be 
prevalent  on  that  day. 

8.  The  plaintiff i  made  an  oral  contract  with  a  common  carrier  by  which 
the  latter  agreed  to  furnish  cars  for  the  transportation  of  plain- 
tiffs* property  on  a  day  certain  but  failed  to  do  so ;  a  short  time 
thereafter  the  carrier  did  ship  the  goods,  for  wiiich  it  gave  a  bill 
of  lading  :  Held,  that  the  prior  oral  contract  was  not  merged  in 
the  latter,  and  the  plaintiffs  could  maintain  an  action  for  damages 
for  a  breach  thereof.  Hamilton  v.  Railroad^  96  N.  C,  398, 
approved. 

This  is  a  civil  action,  and  was  tried  at  Spring  Term,  1890, 
of  Ashe  Superior  Court,  Byninn,  ,/.,  presiding. 

The  facts  upon  which  the  opinion  is  based  are  stated 
therein. 

Measrs.  0.  N.  Folic  and  (i,  W.  Boivers,  for  plaintiffs. 
Messrs.  D,  Sche^irf:  and  /'.  H,  liusbee,  for  defendant. 


FEBRUARY  TERM,  1891.  345 


McAbsher  t7.  Railroad. 


Shepherd,  J. : 

1.  The  plaintiffs  allege  that  defendant  contracted  to  fur- 
nish tiiem  two  cattle  cars  at  Tavlorsville  on  a  certain  Thurs- 
day,  in  order  that  they  might  ship  their  cattle  on  the  east- 
bound  train  of  that  day.  They  also  allege,  for  the  purpose 
of  showing  special  damages,  that  their  object  in  contracting 
for  the  cars  at  the  time  stated  was  to  reach  the  city  of  Nor- 
folk, Virginia,  with  their  cattle  on  the  following  Saturday 
morning,  so  as  to  avail  themselves  of  the  Sunday  market, 
that  being  "the  best  market  day"  in  the  said  city.  They 
further  allege  that  their  said  purpose  was  known  to  the 
defendant,  and  they  seek  to  recover  damages  for  the  breach 
of  the  said  contract. 

The  defendant,  among  other  defences,  denied  these  allega- 
tions, and  issues  one  and  two,  involving  their  truthfulness, 
were  properly  framed  and  submitted  to  the  jury.  The  Court 
also  submitted  the  third  issue,  which  was  as  follows:  "Did  it 
(the  defendant)  agree  to  carry  the  cattle  there  in  time  for 
said  market?"  To  this  issue  the  defendant  excepted,  and 
we  think  that  the  exception  should  be  sustained.  There  is 
no  allegation  that  the  defendant  contracted  to  transport  the 
cattle  to  Norfolk  at  any  pmrticuhir  time,  and  the  mere  knowl- 
edge on  its  part  of  the  plaintiff's  object  and  purj  ose  to 
reach  that  place  on  Saturday,  does  not  dispense  with  the 
necessity  of  alleging  that  there  was  an  agreement  to  that 
eflfect.  There  must  be  nllvgata  as  well  as  prohafa.  The 
defendant  may  well  have  been  prejudiced  by  the  said  issue, 
as  it  does  not  appear  that  his  Honor,  in  his  charge,  distin- 
guished the  damages  to  be  recovered  for  a  violation  of  this 
interfwlated  contract  from  those  which  might  be  recovered 
upon  the  contract  upon  which  the  first  issue  was  founded. 

2.  The  defendant  further  contends  that  the  plaintiffs  can- 
not recover,  because  their  purpose  was  illegal  in  that  the 
sale  of  cattle  in  public  market  on  Sunday  was  prohibited  by 
the  law  of  Virginia.     As  the  Court  could  not  take  judicial 
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notice  of  such  a  law,  and  as  its  proof  was  accompanied  by 
evidence  tending  to  show  that  the  alleged  transactions  on 
Sunday  were  not,  axicording  to  the  custom  of  the  place,  com- 
pleted sales — the  payment  and  delivery  being  made  on  Mon- 
day, and  therefore  not  a  violation  of  the  Sunday  law  of  the 
said  State  (1  Whart.  Con.,  383 ;  2  Pars.  C:on.,  763 ;  Benja- 
min on  Sales,  732) — we  do  not  feel  warranted  in  passing 
upon  the  vitiating  effect  of  the  said  law  upon  the  contract 
of  carriage  had  it  been  clearly  shown  that  the  purpose  of 
the  plaintiffs  was  to  effect  a  completed  sale  on  the  Lord's  day. 

(xranting,  however,  that  there  was  a  legal  contract,  that  is, 
one  free  from  any  illegal  purpose  in  its  inception,  to  trans- 
port to  Norfolk,  as  alleged,  we  are  entirely  satisfied  that  the 
defendant's  third  prayer  of  instruction  should  have  been 
given. 

The  prayer  was  as  follows: 

"  That  the  plaintiff  cannot  show  any  sale  day,  or  any  mar- 
ket price  in  Norfolk  on  Sunday,  because  all  work  and  labor 
is  forbidden  by  the  laws  of  Virginia,  nor  can  he  recover  any 
damages  by  reason  of  the  diflFerence  between  such  Sunday 
market  price  and  the  market  price  of  another  day." 

Tlie  Code  of  Virginia,  chap.  192,  §  17,  prohibits  such  sales 
on  Sunday,  and,  this  being  so,  it  plainly  follows  that  there 
can  be  no  **  market  price"  on  that  day  which  can  be  recog- 
nized in  a  court  of  justice.  It  is  true  that  the  plaintiffs 
explained  the  nature  of  the  agreements  that  were  made  on 
Sunday,  but  it  was  for  the  jury  to  determine  whether  this 
explanation  was  true,  and ,  in  view  of  the  uncertainty  in 
which  the  matter  was  involved,  we  think  the  prayer  should 
have  been  given  with  the  modification  that,  if  the  transac- 
tions wen?  of  the  character  as  stated  by  the  plaintiffs,  such 
damages  might  be  considered. 

There  were  other  exceptions,  but,  as  we  think  for  the  fore- 
going reasons,  that  a  new  trial  should  be  granted,  it  is  unnec- 
essary to  pass  upon  them  all  in  this  appeal. 
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3.  We  think  it  best,  however,  to  express  our  opinion  upon 
the  point  so  earnestly  and  ably  pressed  upon  us,  to-wit,  that 
the  shipping  of  the  cattle  by  the  plaintiffs  at  a  later  day  and 
the  taking  of  a  bill  of  lading  had  the  eftect  of  merging  into 
this  latter  contract  the  prior  oral  one  which  is  sued  upon. 
This  point  is  distinctly  decided  in  Hamilto)!  v.  Railroady  96 
X.  C,  398,  and  we  are  asked  to  overrule  that  decision. 

We  have  examined  with  great  care  the  cases  cited  by  the 
defendants,  but  they  fail,  in  our  opinion,  to  shake  in  the 
slightest  degree  the  authority  of  the  case  mentioned,  and 
they  clearly  have  no  application  to  the  present  suit.     It  is 
familiar  learning  that  where  parties  have  put  their  contracts 
in  writing,  in  the  absence  of  fraud  or  mistake,  oral  testimony 
shall  not  be  heard  to  contradict,  add  to  or  vary  their  terms; 
and  that  this  Court  is  fully  impressed  with  the  importance 
of  maintaining  this  salutary  rule  of  evidence,  will  be  seen 
from  the  case  of  Moffitt  v.  Mancns,  102  N.  C,  457,  and  other 
decisions.     But  we  are  at  a  loss  to  understand  how  that  prin- 
ciple is  violated  by  the  ruling  of  his  Honor  in  this  case.     It 
is  not  denied  that  a  common  carrier  may  enter  into  an  oral 
contract  concerning  the  carriage  of  freight,  and  the  plaintiffs 
insist  that  such  a  contract  was  entered  into  betweem  them 
and  the  defendant.     What  contract?     Very  plainly  not  the 
actual  contract  of  shipment,  which  was  evidenced  by  the  bill 
of  lading,  for  that  contract  was  duly  performed.     But  it  is 
the  contract  sued  upon,  which  was  a  distinct,  or,  as  Chief 
Justice  Smith  says  in  Hamilton's  case,  an  "  antecedent"  one, 
to-wit,  not  as  to  the  terms  of  the  proposed  shipment,  but 
that  the  defendant  would  have  the  cars  ready  to  transport 
the  cattle  of  the  plaintiff  on  a  certain  day.     The  cars  were 
not  ready  on  that  day,  and  there  was  therefore  a  breach  of 
the  said  agreement.     In  consequence  of  this  breach  of  agree- 
ment, there  was  in  fact  no  shipment  or  contract  of  shipment 
on  said   day,  and  it  is  because  there  was  no  such  shipment 
or  contract  of  shipment  at  the  time  mentioned  (which  was 
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the  result  of  the  defendant's  failure  to  perform  its  contract 
to  be  ready  to  transport),  that  the  plaintiflFs  claim  to  have 
been  endamaged. 

Here,  then,  we  have  a  special  contract  to  provide  trans- 
portation on  a  certain  day.  It  is  broken,  and  damage  ensues. 
Can  it  be  that  because  the  plaintiffs  afterwards  entered  into 
an  actual  contract  of  shipment,  which  was  duly  performed, 
that  their  right  to  recover  damages  for  the  breach  of  a  prior 
special  contract  is  "merged"  into  the  second,  and  thus 
entirely  defeated? 

Suppose  that  A  contracts  with  B,  a  liveryman,  by  which 
B  is  to  furnish  him  a  conveyance  on  a  certain  day  to  a  cer- 
tain place,  and  A  is  ready  at  the  time  and  place  to  perform 
the  contract,  but  B  refuses  or  fails  to  comply,  and  by  reason 
of  such  refusal  or  failure  A  is  endamaged  —can  it  with  reason 
be  contended,  because  A  still  wishes  to  go  to  the  place,  and 
makes  a  contract  with  B  on  another  day,  under  which  con- 
tract B  actually  conveys  him  there,  that  this  amounts  to  a 
waiver  of  damages  for  the  breach  of  the  prior  contract?  The 
mere  statement  of  the  proposition,  without  argument,  would 
seem  to  furnish  a  negative  answer,  and  yet  such  is  the  ver\' 
case  presented  by  this  record. 

The  numerous  authorities  cited  by  the  defendant  estab- 
lish the  proposition  that  the  terms  of  a  contract  evidenced 
by  a  bill  of  lading,  duly  assented  to,  cannot  be  varied  by 
oral  testimony,  and  that  all  preliminary  "chaffering"  -about 
it  is  merged  in  the  writing.  This  is  the  correct  principle, 
though  we  find  several  cases  cited  in  the  notes  to  some  of 
the  defendant's  authorities  which  seem  to  impinge  upon  the 
rule  as  above  stated. 

It  will  be  noted,  upon  a  careful  perusal  of  the  cases  referred 
to  by  the  defendant,  that  they  relate  to  the  temi4i  of  the  con- 
tract. Take,  for  instance,  the  case  of  Hopkins  v.  Railroad, 
16  A.  &  E.  R.  C,  126,  where  the  plaintiff'  proposed  to  show 
that  the  defendant  had  agreed  to  allow  him  rebates,  but  be 
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subsequently  accepted  a  bill  of  lading  which  contained  no 
such  stipulation.  It  was  properly  held  that  this  testimony 
was  adding  to  a  complete  contract  and  could  not  be  admitted. 

In  Snow  V.  Indiana  Railroad  Co.,  28  Am.  &  E.  R.  C,  77, 
the  same  principle  was  applied,  and  so  it  will  appear  in 
"Lawson  on  Contracts  of  Carriers,"  and  all  of  the  other 
authorities  cited,  that  the  Courts  were  but  applying  the  ordi- 
nary rule  of  evidence  as  to  the  terms  of  a  contract  which 
had  been  reduced  to  writiug.  The  only  terms  of  the  con- 
tract in  the  present  case  were  that  the  defendant  was  to  be 
ready  to  transport  on  Thursday,  and  to  enter  into  and  per- 
form a  contract  of  shipment  on  that  day.  They  violated 
this  special  oral  contract,  and  we  cannot  see  what  it  had  to 
do  with  the  terms  of  an  actual  contract  of  shipment  made 
on  a  subsequent  day,  and  which  has  been  duly  performed. 

We  think  that  the  Judge's  ruling  was  correct  in  this  par- 
ticular, but,  for  the  reasons  first  mentioned,  we  are  of  the 

opinion  that  there  should  be  a  new  trial. 

Error. 


L.  M.  WATERS  v.  RICHMOND  AND  DANVILLE  RAILROAD 

COMPANY. 

Evidence — Laws  of  oilier  States — Consideration — Sunday 

Laws —  Contract 

L  CoartB  will  not  take  judical  notice  of  the  laws  of  another  State  in 
the  Union,  or  of  foreign  countries. 

2.  Where  the  complaint  alleged  that  the  defendant — a  common  carrier — 
contracted  for  a  valuable  consideration  to  transport  cattle  to  a 
place  in  another  State  by  Saturday,  the  plaintiff  giving  as  a  reason 
that  he  desired  to  get  the  benefit  of  the  following  Sunday  prices, 
and  it  was  proved  that  the  laws  of  the  State  where  the  cattle  were 
to  be  delivered  forbade  sales  on  Sunday :  Heldy  that  it  was  not 
error  to  refuse  to  instruct  the  jury  that  the  contract  was  based 
upon  an  illegal  consideration. 
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8.  Evidence  of  the  market  price  of  a  commodity  on  Sunday  in  a  State 
where  business  transactions  on  that  day  are  forbidden  will  not  be 
heard  in  support  of  an  action  to  recover  damages  for  a  breach  of 
contract  to  deliver  the  goods  on  that  day. 

Civil  action,  tried  at  Spring  Term,  of  Ashe  Superior 
Court,  Bynwrriy  J.,  presiding. 

The  plaintiff  alleged  that  the  defendant  entered  into  a 
contract  with  him,  by  which  it  undertook,  in  consideration 
of  the  sum  of  $58.50,  to  furnish,  on  Thursday  morning,  at 
the  town  of  Taylorsville,  in  this  State,  a  stock-car  capable  of 
holding  and  transporting  thirty-two  head  of  cattle,  and  would 
transport  and  deliver  the  cattle  in  the  city  of  Charleston, 
8.  C,  on  the  following  Saturday,  "so  that  he  (plaintiflF)  could 
be  ready  for  the  Sunday  market,  because  he  had  reliable 
information  that  beef  cattle  would  be  very  high  at  that  time, 
and  because,  further,  it  was  the  best  day  for  sale;"  that  the 
defendant  entered  into  the  contract  with  this  distinct  under- 
standing of  the  purposes  and  intention  of  the  plaintiff;  that 
the  defendant  failed  to  perform  the  contract  according  to  its 
terms,  and  did  not  deliver  the  cattle  in  Charleston  until  Sun- 
day after  the  close  of  the  market,  whereby  he  suflFered  great 
damage,  etc. 

The  defendant  put  in  a  general  denial,  and,  for  a  further 
defence,  alleged  that  the  contract  was  void,  because  it  con- 
templated a  sale  of  the  cattle  on  Sunday. 

The  plaintiff*,  against  the  objection  of  defendant,  offered 
evidence  of  the  market  price  of  beef  cattle  in  Charleston  on 
the  Sunday  next  after  the  day  for  delivery  provided  in  the 
contract,  and  defendant  excepted. 

The  defendant  introduced  in  evidence  the  general  stat- 
utes of  South  Carolina,  as  follows — 

"  Section  1(332.  No  person  or  persons  whatsoever  shall 
publicly  cry,  show  forth  or  expose  to  sale  any  wares,  mer- 
chandise, fruit,  herbs,  goods  or  chattels  whatever  upon  the 
Lord's  day  or  any  part  thereof,  upon  pain  that  every  person 
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so  ofTending  shall  forfeit  the  said  goods  so  cried  or  shown 
forth  or  exposed  to  sale." 

And  also  see  section  1631  of  said  statutes,  as  follows: 

"  No  tradesman,  artificer,  workman,  laborer  or  other  per- 
son whatsoever,  shall  do  or  exercise  any  useless  labor,  busi- 
ness or  work  of  their  calling  on  the  Lord's  day,  cominonly 
called  the  Sabbath,  or  any  part  thereof,  works  of  necessity  or 
charity  only  excepted;  and  every  person  being  of  the  age  of 
fifteen  years  or  upwards  offending  in  the  premises  shall  for 
every  such  offence  forfeit  the  sum  of  one  dollar." 

Defendant  asked  the  Court  to  instruct  the  jury  that  sales 
of  property  on  Sunday,  being  forbidden  by  the  laws  of  South 
Carolina,  the  jury  are  not  to  consider  any  evidence  offered 
by  plaintiff  tending  to  show  a  market  in  Charleston,  S.  C, 
on  Sunday,  or  the  market  price  on  that  day,  in  estimating  his 
damage,  if  he  has  sustained  any. 

This  instruction  was  refused,  and  the  defendant  excepted. 

The  defendant  then  moved  the  Court  to  dismiss  the  action, 
on  the  ground  that  it  appeared  from  the  complaint  and  the 
evidence  that  the  contract,  the  breach  of  which  was  com- 
plained of,  was  based  on  an  illegal  consideration  and  was 
void.     This  was  also  refused,  and  defendant  excepted. 

There  was  judgment  for  plaintiff,  from  which  defendant 
appealed. 

Messrs.  G,  N.  Folk  and   (r.  W.  Baiverii^  for  plaintiff. 
Messrs.  I).  Schaick  and  /'.  //.  Busbve,  for  defendant. 

Shepherd,  J.: 

1.  The  defendant  moved  in  this  Court  to  disnii.*^s  the 
action  for  that  on  the  face  of  the  complaint  it  appeared 
that  the  ultimate  purpose  of  the  plaintiff  in  making  the 
contract  sued  upon,  was  illegal,  in  that  he  intended  to  vio- 
late the  Sunday  laws  of  South  Carolina.  As  a  motion  of 
this  character  is  based  entirely  upon  the  facts  stated  in  the 
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complaint,  and  as  it  does  not  appear  from  the  said  pleading 
that  the  sale  of  cattle  in  market  on  Sunday  is  forbidden  by 
the  laws  of  the  said  State,  and  as  we  cannot  take  judicial 
notice  of  such  laws  {Hooper  v.  Moore,  5  Jones,  130),  it  is  ver}' 
plain  that  the  motion  must  be  denied. 

2.  On  the  trial  below,  however,  the  defendant  proved  that 
by  the  statute  laws  of  South  Carolina  (General  Statutes  1631, 
1632)  such  a  sale  was  unlawful,  and  it  prayed  the  Court  to 
hold  that,  from  the  facts  alleged  and  the  evidence,  the  con- 
tract "was  based  upon  an  iWeg^X  eoimderation  and  was  void." 
The  Court  very  properly  declined  to  give  the  instruction,  as 
there  is  not  the  slightest  illegality  either  in  the  considera- 
tion or  promise.  The  consideration  was  the  sum  of  $58.50, 
and  the  promise  was  to  transport  the  cattle  so  as  to  reach 
the  city  of  Charleston  on  Saturday.  We  presume  that  the 
defendant  intended  to  present  the  question  as  to  the  effect  of 
the  alleged  illegal  purpose  of  the  plaintiff,  but  as  this  point 
is  not  raised  by  the  prayer  for  instruction,  we  do  not  feel  at 
liberty  to  pass  upon  it  in  this  appeal.  The  distinction  to 
which  we  have  adverted  is  universally  recognized,  and  is 
clearly  expressed  by  Pollock  in  his  work  on  Contracts,  317. 
He  says  that,  "  An  agreement  is  the  complex  result  of  dis- 
tinct elements  and  the  illegality  must  attach  to  one  or  more 
of  those  elements  in  particular.  It  is  material  whether  it 
be  found  in  the  promise,  the  consideration  or  the  ultimate 
purpose." 

3.  The  defendant  asked  the  Court  to  instruct  the  jury  that 
sales  of  property  on  Sunday  being  forbidden  by  the  laws  of 
South  Carolina,  the  jury  are  not  to  consider  any  evidence 
offered  by  plaintiff  tending  to  show  a  market  in  Charleston, 
S.  C,  on  Sunday,  or  the  market  price  on  that  day  in  estimat- 
ing his  damage,  if  he  has  sustained  any."  This  instruction 
was  refused,  and  in  this  we  think  there  was  error.  It  will 
be  noted  that  there  was  no  evidence  as  in  McAbsher's  case, 
ante,  tending  to  explain  the  nature  of  the  customary  Sunday 
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transactions  at  said  market,  to  the  effect  that  the  sales  were 

not  to  be  completed  on  that  day,  and  as  such  completed  sales 

were  prohibited  by  law,  it  must  follow  that  there  could  have 

been  no  Sunday  market  price.     The  defendant  was  entitled 

to  the  instruction.     There  must  be  a  new  trial. 

Error. 


a.  H.  MITCHELL  v.  T.  W.  HOGGAHD. 

Dex'i^ — Tenants  in  Common — Action  to  Rrcorer  Land — 

Trial — Judge\^  Ch avf/e. 

1.  A  deviw  to  *•  my  daughter  E.  and  my  grandson  G.  one  tract  of  land 
adjoining  lands  of  H.  and  M.,  lyin^?  i>n  the  south  Bide  of  the  road 
leading  from  M.  to  W.,  to  be  divide<l  between  the  two  as  follows, 
*  *  *  so  that  my  daughter  E.  shall  have  adjoin! iig  the  lands  of  B. 
and  G.,  t\  e  land-  ndjoiniog  the  Ian  Ih  of  H.  ard  otliern,  to  them 
and  their  heirs  forever/'  did  not  create  an  estate  in  common  in 
the  entire  tract,  but  an  estate  in  severMlty  in  the  devisees  respec- 
tively t«i  the  parcels  as  established  by  the  dividing  line. 

2.  All  erroneous  in-tt ruction  to  the  jury  upon  an  immaterial  aspect  of 
th«9  case,  which  lioep  not  a^'pear  to  havemibled  the  roiods  of  the 
jury  frum  the  real  irfue,  is  not  Huthcient  groimd  for  a  new  trial. 

Civil  action,  tried  at  February  Term,  18^1,  of  Bertik 
Superior  Court,  Graves^  J.,  presiding. 

It  appears  that  George  Wynns  died  many  years  ago  in  the 
county  of  Bertie,  leaving  a  will,  which  was  duly  proven,, 
wherein  he  devised  part  of  his  real  estate  as  follows : 

"  I  give  to  my  daughter,  Elizabeth  Burden,  and  my  grand- 
son, George  H.  Mitchell,  one  tracior  parcel  of  land  adjoin- 
ing the  lands  of  Elisha  Iloggard  and  Giles  Mitchell,  lying 
on  the  south  side  of  the  road  leading  from  Giles  Mitchell's 
to  Windsor,  to  be  divided  between  the  two  as  follows:  The 
108—23 
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dividing  line  to  begin  near  the  place  called  the  Watering  Hole 
on  the  road,  thence  running  straight  to  the  back  line,  so  that 
my  daughter  Elizabeth  shall  have  adjoining  the  lands  of 
Abrara  Burden,  her  husband,  and  Giles  Mitchell  and  George 
H.  Mitchell,  to  the  parcel  adjoining  Elisha  Hoggard  and 
others,  to  them  and  their  heii-s  forever."  And  there  is  no 
other  part  of  the  will  relating  to  the  same  or  affecting  it. 

The  plaintiff  is  the  male  devisee  mentioned  in  this  clause 
of  the  will,  and  the  defendant  claims  the  land  in  question 
deriving  title  thereto  from  the  feine  devisee  therein  mentioned. 

The  action  is  brought  to  recover  possession  of  part  of  the 
land  so  devised  to  the  plaintiff,  and  as  specified  in  the  com- 
plaint. He  alleges  and  contends  that  the  "  watering  hole  on 
the  road,"  designated  in  the  devise  as  the  beginning  of  the 
boundary  line,  is  at  a  point  alleged  and  specified  in  the  com- 
plaint, and  that  the  defendant  is  in  the  possession  of  land 
described  on  the  plaintiff's  side  of  that  line,  etc. 

The  defendant,  in  his  answer,  admits  the  will  and  the 
devise  therein ;  alleges  that  he  is  the  owner  of  the  land  so 
devised  to  the  feync  devisee  mentioned,  and  denies  that  he  is 
in  possession  of  any  part  of  the  plaintiff's  land,  etc. 

The  case  settled  on  appeal  states  that  on  the  trial  "one  of 
the  main  points  in  the  controversy  was  the  location  of  the 
beginning  point  on  the  road  for  dividing  the  land,"  that  is, 
the  "  watering  hole,"  i  acli  party  claiming  a  different  location. 

The  following  issue  was  submitted  to  the  jury:  "Is  the 
plaintiff  entitled  to  the  possession  of  the  land  described  in 
the  complaint?" 

The  plaintiff  asked  the  Court,  upon  the  pleadings,  proofs 
and  admissions  of  the  defendant,  to  answer  that  issue  Yes. 

This  the  Court  refused,  saying  that  he  would  reserve  any 
question  growing  out  of  the  plea'lings  and  tenancy  in  com- 
mon until  after  the  verdict.  To  the  refusal  so  to  instruct  the 
jury,  the  plaintiff  excepted. 
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Tlie  jury  answered  the  issue  thus:  "  No;  we  find  the  water- 
ing hole,  claimed  by  the  defendant,  the  starting  place." 

Upon  the  return  of  the  verdict  the  plaintiff  again  asked 
for  judgment  for  the  possession  of  the  land  with  the  defend- 
ant, which  was  refused  by  the  Court,  and  the  plaintiff  again 
excepted. 

There  was  no  evidence  of  any  ouster  of  plaintiff  by  defend- 
ant, or  demand  of  plaintiflF  to  be  let  into  possession,  and 
refusal  by  defendant. 

No  demand  of  plaintiff,  as  averred,  that  the  Court  should 
instruct  the  jury  to  respond  to  the  issue.  Yes. 

His  Honor  instructed  the  jury,  that  as  a  matter  of  law, 
plaintiff  and  defendant  were  tenants  in  common,  and  the 
dispute  was  the  beginning  point  on  the  road — plaintiff  claim- 
ing one  place  and  defendant  another — and  it  was  for  them 
to  say,  from  the  evidence,  which  point  was  intended  by  the 
testator  George  Wynns,  and  they  responded  accordingly. 

Upon  the  verdict,  the  Court  gave  judgment  for  the  defend- 
ant, and  the  plaintiff  appealed  to  this  Court. 

Mr.  /?.  B.  Peebles,  for  plaintiff. 
Mr.  D.  C.  Winsioriy  for  defendant. 

Merrimon,  C.  J. — after  stating  the  case :  The  case  settled  on 
appeal  is  not  at'all  free  from  confusion.  It  seems  that  the 
plaintiff  contended,  on  the  trial,  that  he  and  defendant  were 
tenants  in  common  of  the  land  in  controver^^y,  and  the  Court 
so  held;  but,  it  held  further  in  this  connection  that  there 
was  no  evidence  of  ouster  of  the  plaintiff  or  demand  on  his 
part  that  he  be  let  into  possession  But  such  questions  were 
certainly  not  raised  by  the  pleadings  in  any  view  of  them. 

The  complaint  plainly  alleges  that  the  plaintiff  is  the 
owner  of  the  land  therein  specified ;  that  the  defendant  is 
wrongfulh  in  possession  thereof  and  unlawfully  withholds 
the  same,  etc.     This  the  defendant  denies,  and  as  to  the  pos- 
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session,  a  proper  issue  raised  was  submitted  to  the  jury. 
The  parties  both  claim  under  the  devise  above  recited.  It 
seems  that  the  Court  was  of  opinion  that  this  devise  made 
the  parties  tenants  in  common,  and  hence  the  opinion 
expressed — that  they  were.  We  think  such  opinion  was  not 
well  founded,  and  therefore  th:*  plaintiff  was  not  entitled  to 
any  benefit  from  it  in  any  aspect  of  the  case.  The  devise 
must  be  construed  as  a  w^hole,  and  the  intention  of  the  tes- 
tator must  prevail.  The  first  part  of  the  devising  clause 
simply  declares  the  testator's  purpose  to  devise  the  tract  to 
the  devisees  named,  but  in  that  immediate  connection  he 
qualifies,  explains  and  makes  his  purpose  specific  by  desig- 
nating and  specifying  a  "dividing  line,"  cutting  the  tract 
into  two  distinct  parts,  and  devising  to  his  daughter  named 
the  part  described,  situate  on  one  side  of  th*at  line,  and  to  the 
plaintiff  the  other  part,  suflSciently  designated,  situate  imme- 
diately on  the  opposite  side  of  that  line.  The  clear  purpose 
was  to  divide  the  tract  into  two  parts,  and  devise  one  part  to 
the  plaintiff  in  severalty  and  the  otiier  part  to  the  other 
devisee  in  severalty. 

It  seems  that  the  real  dispute  on  the  trial  was  as  to  the 
true  location  of  the  "dividing  line."  It  is  stated  in  the  case 
settled  on  appeal  that  "  one  of  the  main  points  in  the  con- 
troversy was  the  location  of  the  beginning  point  on  the  road 
for  dividing  the  land — that  is,  the  *  watering  hole* — each 
party  claiming  different  location."  So  far  as  we  can  see,  the 
parties  were  not  tenants  in  common,  and  no  question  in  that 
respect  could  arise  The  plaintiff  contended  that  the  "  water- 
ing hole  "  was  at  one  point,  the  defendant  that  it  was  at  a 
different  point  on  the  road  mentioned,  and  the  true  location 
of  the  "dividing  line"  depended  upon  whether  the  conten- 
tion of  the  plaintiff  or  that  of  the  defendant  was  well 
founded.  The  cause  of  action  and  the  pleadings  might 
appropriately  and  pertinently  raise  such  contentious.  It 
sufficiently  appears  that  such  was  the  real  ground  of  the 
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controversy,  and  the  Court  instructed  the  jury  that  "it  was 
for  them  to  say,  from  the  evidence,  what  point  was  intended 
by  the  testator,"  etc.  There  was  no  exception  to  this  instruc- 
tion. The  evidence  produced  on  the  trial  was  sent  U[).  It 
tended  very  strongly  to  prove  that  the  "watering  hole"  was 
at  the  point  contended  for  by  the  defendant  and  the  jury  so 
found.  Upon  the  verdict  the  Court  properly  gave  judgment 
for  the  defendant. 

It  is  true,  as  we  have  seen,  that  the  Court  erroneously  said 
on  the  trial  that  the  parties  were  tenants  in  common  of  the 
land,  but  the  opinion  thus  expressed  was  immaterial  and 
not  at  all  pertinent.  It  did  not  in  its  nature  mislead  or  dis- 
tract the  minds  of  the  jury  as'to  the  issue  submitted  to  them. 
It  had  no  application.  It  is  not  suggested  nor  does  it  appear 
that  it  did.  It  was  harmless,  and  therefore  not  ground  for  a 
new  trial. 

The  judgment  must  therefore  be  aflBrmed. 

AflBrmed. 


J.  W.  BURBAGE  and  Wife  v.  SAMUEL  WINDLEY  and  H.  A. 
WINDLEY,  Ex'rs  of  R.  C.  WINDLEY. 

Insurance —  Contract —  Con,nderafion —  Wager — Pleading, 

1.  In  actions  upon  parol  contracts  it  is  necessary  that  the  complaint 

should  dibcIoEe  a  sufficient  consideration. 

2.  W.  took  an  insurance  policy,  payable  to  himself,  upon  the  life  of  H. 

for  f  10, 000;  he  bad  no  insurable  interest  in  tbe  life  of  H.,  ai  d  it 
was  alleged  in  the  complaint  that  the  only  ronsid^ration  which 
inducFd  H.  to  have  his  life  insured  for  W.  was  the  promise  of  the 
latter  that  he  would  pay  H.'s  wi«Iow  $500  from  any  moneys  he 
might  collect  on  the  policy.  H.  died  and  W.  collected  the  sum 
specified  in  the  policy,  but  refused  to  pay  any  part  to  the  widow  ; 
Held,  that  the  alleged  contract  was  without  consideration,  that 
the  promise  was  simply  a  wager,  a  mere  gambling  speculation — 
contra  bonos  mores— and  >*  ould  not  be  enforced. 

Shei^eTcL  v.  Sawyer^  2  Murphy,  26,  commented  upon  and  questioned. 


1 
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Civil  action,  tried  before  Whitaker,  /.,  at  Maj^  Term,  1890, 
of  Beaufort  Superior  Court. 

The  complaint  alleges,  in  substance,  that  in  the  year  1883, 
R.  C.  Windley,  now  deceased,  the  testator  of  the  defendants, 
at  different  times  specified,  applied  to  three  several  insurance 
companies,  and  obtained  from  each  of  them  an  insurance 
policy,  granted  and  made  payable  to  him  and  for  his  own 
benefit,  whereby  each,  for  the  consideration  specified  therein, 
insured  the  life  of  John  W.  Hammond  "on  the  ordinary  life 
plan"  for  the  sum  of  money  in  each  specified,  the  three  poli- 
cies aggregating  the  sum  of  $10,000.  It  is  not  alleged  nor 
does  it  at  all  appear  that  the  said  testator  had  any  insurable, 
or  any  interest  in  the  life  of  the  said  Hammond.  It  is  alleged: 

"  Third. — That  the  consideration,  and  the  onlv  considera- 
tioii,  which  induced  and  moved  the  said  John  W.  Hammond 
to  permit  Mr.  Windley  to  have  his  life  insured  was,  that  the 
said  Windley  contracted  and  agreed  with  the  said  John  W. 
Hammond  and  his  wife  Sarah  E.  Hammond,  that  out  of  the 
moneys  which  the  said  Windley  would  collect  on  these  poli- 
cies and  certificates  of  insurance  upon  the  life  of  the  said 
Hammond  after  his,  the  said  Hammond's,  death,  he,  Wind- 
ley,  would  pay  to  Sarah  E.  Hammond,  now  Burbage,  the 
sum  of  five  hundred  ($500)  dollars." 

Hammond  died  on  the  15th  day  of  January,  1884,  leaving 
surviving  him  his  said  wife,  who  afterwards,  on  the  6th  day 
of  February,  1884,  intermarried  with  her  co-plaintiff.    The 
said  insurance  companies  afterwards,  in  the  month  of  April, 
1884,  "took  up  the  policies  and  certificates  of  insurance" 
from  the  said  testator.     The  plaintiffs  made  demand  of  the 
said  testator,  in  his  life-time,  that  he  pay  to  the  feme  plain- 
tiff, who  was  his  wife  and  widow  of  the  said  Hammond,  tlie 
said  sum  of  five  hundred  dollars,  which  he  refused  to  do. 
The  said  R.  C.  Windley  afterwards,  on  the  15th  of  Decem- 
ber, 188B,  died,  leaving  a  last  will  and  testament,  which  was 
proven,  and  the  defendants  qualified  as  executors  thereof. 
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The  plaintiffs  bring  this  action  to  recover  the  said  sum  of 
$500.  The  defendants  in  their  answer,  deny  the  material 
allegations  of  the  complaint ;  allege  that  said  contracts  of 
insurance  were  without  consideration,  and  void  as  wagering 
contr  cts,  and  against  the  policy  of  the  law,  and  pleaded  the 
sta'uteof  limitations. 

On  the  trial  there  were  several  exceptions  of  the  defend- 
ants ii  evidence  received,  others  to  instructions  given  to 
the  jury,  and  others  upon  the  ground  that  the  Court  refused 
to  give  certain  instructions  specially  asked  for  by  them.  It 
is  not  necessary  to  report  these,  as  this  Court  disposed  of  the 
case  on  nnother,  and  a  different,  distinct  ground. 

In  this  Court  the  defendants  moved  to  dismiss  the  action 
upon  the  ground  that  the  complaint  fails  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

Messrs.  SiniiiKtus  ct"  WhitaLrr  (by  brief),  for  plaintiffs. 
Me^isrs.  J.  H.  Small  (by  brief)  and  11".   R.   Rodman ^  Jr.,  for 
defendants. 

Merrimox,  C.  J. — after  stating  the  case:  In  this  and  like 
actions  where  the  contract  or  promise  sued  upon  is  by  parol, 
a  sufficient  consideration  should  be  alleged  in  the  complaint 
to  support  the  contract  or  promise.  This  is  essential,  because 
otherwise  no  cause  of  action  is  alleged  or  appears  in  the 
pleadings.  In  some  cases — such  as  where  the  cause  of 
action  is  a  bill  of  exchange  or  a  j)romissory  note,  and  some 
other  legal  liabilities — the  mere  statement  of  the  liability 
which  constitutes  the  consideration  is  sufficient.  In  these 
cases  the  nature  of  the  liability  itself  sued  upon  implies  the 
consideration ;  but  in  all  other  rases  of  simple  contract  it 
is  necessary  that  the  complaint  should  disclose  a  sufficient 
valuable  consideration,  whatever  that  may  be.  Moreover, 
the  consideration  alleged  must  be  lawful  and  not  in  its 
nature,  because  of  some  tainting  or  vitiating  quality  in  it. 
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void.     Moore  v.  Hohhs,  79  N.  C,  535 ;  Burnett  v.  B«?8o,  4 
John.,  235  ;  1  Chitty  PL,  294. 

There  are  cases  where  a  cause  of  action  is  imperfectly 
alleged  in  the  complaint;  this  pleading  may  be  helped  by 
admissions  in  the  answer,  but  this  is  not  one  of  them. 
Indeed,  there  is  no  admission  in  the  answer  that,  in  any  view 
of  the  allegations  of  the  complaint,  would  help  them  at  all. 
Hence,  it  appears  from  the  complaint  itself— the  allegations 
of  the  supposed  cause  of  action — that  the  only  consideration 
alleged  or  relied  upon  is,  as  we  shall  presently  see,  unlawful 
and  void  as  such.  In  other  words,  it  appears  from  the  com- 
plaint that  there  is  no  consideration  to  support  the  promise 
to  pay  the  sum  of  money  for  which  the  plaintiffs  demand 
judgment 

The  complaint  itself  discloses  the  material  facts  that  R.  G. 
Windley,  the  testator  of  the  defendants,  in  his  life-time,  pro- 
cured three  policies  of  insurance,  each  purporting  to  insure 
the  life  of  John  W.  H&ramond,  the  former  husband  of  the 
feme  plaintiff,  for  a  sum  of  money  specified  therein,  the  three 
sums  aggregating  ten  thousand  dollars — Windley,  in  con- 
sideration of  permission  given  him  by  Hammond  to  so  insure 
the   latter's   life,  agreeing  to  pay  of  the  mone)'  he   might 
realize  from  such  insurance  five  hundred  dollars  tothe/eni^ 
plaintiff.     It  is  not  alleged  that  Windley  had  any  insurable 
interest  in  the  life  of  Hammond.    On  the  contrary,  it  appears 
by  implication,  if  this  id  not  expressly  alleged,  that  he  had 
none.     It  is  alleged  'that  the  consideration,  and  the  only 
consideration,  which  induced  and  moved  the  said  John  W. 
Hammond  to  permit  Mr  Windley  to  have  his  life  insured, 
was  that  the  said  Windley  contracted  and  agreed  with   said 
John  W.  Hammond  and  his  wife  Sarah  E.  Hammond    that 
out  of  the  monevs  which  the  said  Windlev  would  coUect  ou 
these  policies  and  certificates  of  insurance  upon   the    life  of 
the  said  Hammond  after  his,  the  ^aid  Hammond's  death,  he 
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Windley,  would  pay  to  Sarah  E.  Hammond,  now  Burbage, 
the  sum  of  five  hundred  ($500)  dollars." 

It  thus  clearly  appears  that  the  pur[)ose  of  Windley,  with 
the  knowledge,  consent  and  co-operation  of  Hammond,  was 
to  insure  the  latter's  life,  in  which  he  had  no  insurable  inter- 
est, for  his  own  benefit.  He  simply  promised  to  pay  thefevw 
plaintiff  of  the  money  he  might  realize  after  the  death  of  her 
husband  five  hundred  dollars,  expecting  to  realize  nine 
thousand  five  hundred  dollars  for  himself,  less  such  pre- 
miums on  the  insurance  as  he  might  pay. 

As  the  assured  had  no  insurable  interest  in  the  life  of  the 
cestui  que  vie  the  contract  was  simply  a  wager— it  was  not 
founded  upon  any  just  and  lawful  consideration — it  was  a 
mere  gambling  speculation.  The  assured  was  not  to  be 
indemnified  against  loss,  injury  or  disadvantage  in  any 
respect  growing  out  of  the  life  he  insured ;  the  insurance 
was  not' intended  to  serve  any  legitimate  business  purpose  or 
end-^it  was  purely  a  matter  of  speculation  founded  upon 
nothing  but  hazard. 

Such  contracts  and  speculations  are  wholly  unnecessary; 
they  cannot  serve  or  promote  any  useful  and  wholesome 
purposes  of  individuals,  society,  or  government.  They  do 
not  stimulate,  promote  or  encourage  industry,  enterprise, 
legitimate  business,  sound  morality,  or  increase  the  wealth 
of  the  people  or  the  strength  and  power  of  the  State.  On 
the  contrary,  their  nature  and  u'liform  experience  go  to  show 
that  they  represent  nothing  substantial  or  valuable,  or  of 
practical  advantage  to  persons  or  communities.  Tliey  strongly 
tend  to  demoralize  societv  and  embarrass  industries  and  ^en- 
eral  business.  In  their  very  nature  they  stimulate,  afford 
incentives  to,  and  <  ncourage  those  who  become  parties  to 
them  to  resort  to  sinister,  oftentimes  criminal,  means  to  turii 
or  end  the  hazard  in  their  favor,  and  thus  gain  unjust  and 
dishonest  advantage.  They  encourage  men  to  engage  in 
the  business  of  speculation  in  hiizards  not  necessary  or  use- 
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fill  in  the  general  purposes  and  businesses  of  life,  but  which 
is  positively  and  seriously  injurious  to  them.  Such  contracts 
and  speculations  contravene  the  justice  and  ])nlicy  of  the 
\qw — thev  are  contra  bonon  mores,  and  are  therefore  void 

While  there  is  no  decision  of  this  Court  directly  in  point 
here,  it  is  well  settled  bv  a  multitude  of  uniform  decisions 
that  all  contracts  against  the  policy  of  the  law,  and  such  as 
contravene  sound  raoralitv,  are  on  such  account  void.  We 
cite  a  few  of  many  cases.  Sharp  v.  Farmer,  4  Dev.  &  Bat., 
123;  Bli/tlic  V.  Lovhggoodf  2  Ired.,  20;  Ingram  v.  Ingram,  \ 
Jones,  188;  King  v.  \Vinant.%  71  N.  C,  4(i9;  Williams  v.  Can, 
80  N.  C,  295 ;  Griffin  v.  Hai<hj,  94  N.  C,  438. 

In  Shepherd  v.  Sawyer,  2  Murphy,  '26,  the  Court  held  that 
when  **  A  agrees  with  B  for  2.J  per  cent,  premium  paid  down 
to  insure  a  negro  slave  reported  to  be  lost  in  Pasquotank 
river;  B  has  no  interest  in  the  negro,  yet,  his  loss  being 
proved,  B  is  entitled  to  recover  his  value."  This  decision  is 
placed  upon  the  ground  that  it  was  an  *'  innocent  wager," 
and  tdat  such  wagers  were  sanctioned  by  the  common  law. 
The  opinion  of  the  Court  is  very  brief,  and  no  authority  is 
cited  to  show  that  it  was  "innocent,"  nor  is  anv  reason  stated 

'  mi 

why  it  was  such  wager.  If  the  Court  intended  that  the  case 
should  have  general  application  to  wagers  in  insurance 
embracing  cases  like  the  present  one,  we  cannot  hesitate  to 
say,  in  the  absence  of  reasons  stated  in  support  of  it,  that, 
in  our  judgment,  it  is  not  sustained  by  the  greater  weight  of 
reason  or  the  greater  weight  of  authority,  certainly  at  the 
present  day.  Rune  v.  Ins.  Co.,  23  N.  Y.,  516;  Lord  v.  Doll, 
12  Mass.,  115;  Ins.  Co.  v.  Ilazzard,  41  Ind.,  116;  Cormack  y. 
Lewix,  15  Wall,  043;  Ins.  Co.  v.  France,  14  U.  S.,  561 ;  Worn- 
ack  V.  Davis^  104  U.  S.,  775;  Bliss  on  Ins.,  §  9. 

The  consideration  of  the  contract  or  promise  sued  upon  here, 
as  expressly  alleged,  was  the  permission  granted  to  the  testator 
of  the  defndant  by  the  former  husband  of  the  feme  plaintiff 
Hammond  to  insure  the  lattcr's  life.     If  such  permission,  in 
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any  case  or  counection,  be  a  valuable  privilege  or  advantage, 
in  this  case,  it  was  granted  with  the  view  and  for  the  purpose 
of  enabling  and  helping  Windley  to  make  an  unlawful  con- 
tract— a  wager— on  the  life  of  Hammond.  Thus  the  latter 
became  connected  with  and  intended  to  share  in  the  wager- 
ing transaction.  The  promise  to  pay  five  hundred  dollars 
to  the  J(siine  plaintiff  was  expressly  based  upon  and  grew  out 
of  it;  it  was,  as  to  Hammond  and  his  wife,  part  of  it.  It 
partook  of  the  wager — the  vicious  nature  of  the  contract  of 
insurance.  Such  consideration  was,  therefore,  void.  Hence, 
the  promise  founded  upon  it  was  without  legal  sanction  and 
of  no  binding  effect  in  contemplation  of  law.  Ex  turpi  cam^a 
non  oritur  actio.  Duke  v.  Ashce,  11  Ired.,  112;  Betiis  v.  Rey- 
nolds, 12  Ired.,  344;  Covington  v.  Threadgill,  88  N.  C,  186; 
Griffin  V.  Hady,  94  N.  C,  438. 

If,  in  good  faith,  the  purpose  had  been  to  insure  the  life 
of  Hammond  for  the  benefit  of  his  wife,  the  case,  as  to  her, 
might  have  been  very  different.  But,  as  we  have  seen,  this 
was  not  the  purpose  or  any  part  of  it  The  insurance  was 
for  the  benefit  of  Windley ;  the  policies  were  granted  to  and 
made  payable  to  him:  he  promised  to  pay  the  small  sum 
mentioned  to  the  fenw.  plaintiff  for  permission  to  insure 
the  life. 

As,  therefore,  it  appears  from  the  complaint  that  no  cause 
of  action  is  alleged,  the  motion  to  dismiss  the  action  must 
be  allowed. 

Dismissed. 
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LENNl  K  WATSON  v.  JAMES  S,  MITCHELL. 
Process — Ret  ii  rn —  Officer  —  Venne — Ju  rindiction . 

1.  An  action  ngainst  a  Sheriff  of  a  county  other  than  that  from  which 

the  process  issued,  for  malting  a  false  return,  is  properly  brought 
in  the  Courts  of  the  county  lo  which  tliat  process  was  returnable. 

2.  The  term  "  return  "  means  that  the  process  must  be  brought  back  and 

produced  in  the  Court  whence  it  i^sufd  with  such  endorsements 
as  the  law  requires. 

This  is  an  appeal  from  the  judgment  of  Woniacky  J.,  at 
September  Term,  1890,  of  Northampton  Superior  Court, 
refusing  a  motion  to  remove  the  action  for  trial  to  Hertford 
County. 

Mr.  R.  B,  Peebles,  for  plaintiff. 
Mr,  B,  B,  Winhor7i€f  for  defendant. 

Spiepherd,  J.:  The  defendant,  the  Sheriff  of  Hertford 
County,  is  sued  in  Northampton  County  for  a  false  return  of 
a  summons  issued  by  the  Superior  Court  of  the  latter  county 
and  returnable  to  the  same.  He  contends  that  the  cause  of 
action  arose  in  Hertford  County,  and  that  there  was  error  on 
the  part  of  tlie  Court  in  declining  his  motion  to  remove. 

The  argument  is,  that  as  the  official  acts  of  a  county  oiricer 
are  confined  to  his  county,  the  "  return  "  must  necessarily 
have  been  made  in  Ihe  same,  and  therefore  the  cause  of 
action  could  only  arise  therein.  It  is  true,  as  a  general  propo- 
sition, that  the  acts  of  county  officers  are  confined  to  their 
counties  {Steele  v.  Conimissionert*,  70  N.  C,  137),  but  this  lias 
no  application  to  a  case  like  the  present.  The  Code,  §200, 
expressly  requires  a  Sheriff  to  whom  a  summons  is  directed 
to  execute  the  same  and  return  it  to  the  Superior  Court  of  the 
county  from  which  it  is  issued.     "The  term  return,  implies 
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that  the  process  is  taken  back  to  the  place  from  which  it  was 
issued."  Re.  Crittenden  2  Flip.,  215.  "It  is  the  bringing  of 
a  process  into  Court  with  such  endorsements  as  the  law 
requires,  whether  they  in  fact  be  true  or  false."  Herman  v. 
Childress,  3  Yerg.,  329. 

As  the  statute  requires  the  officer  to  make  his  return  to 
the  Superior  Court  of  Northampton  County,  and  as  the 
return  could  not  be  made  elsewhere,  it  must  follow  that  the 
cause  of  action  arose  in  the  said  count}^  and  that  the  refusal 
of  his  Honor  to  remove  must  be  affirmed. 

Affirmed. 


LARKIN  SMITH,  by  his  next  friend,  v.  CHARLES  H.  SMITH. 

Appeal — Ass^igiiment  of  Error — Presumption — Insanity — Evi- 
dence— ^^ Next  Friend" — Costs — Parties, 

1.  Error  in  the  charge  to  the  jury  may  be  aasigned  for  first  time  in 

appellant's  statement  of  case  on  appeal. 

2.  The  presumption  that  every  person  is  sane  is  not  so  far  rebutted  by 

the  fact  that  the  Clerk  of  the  Court  had,  in  a  preliminary  pro- 
ceeding, appointed  a  next  friend  to  represent  the  alleged  insane 
person  in  the  pending  action  as  to  change  the  burden  of  proof. 
(MSRRIHON,  C.  J.,  dissenting.) 

3.  The  law  attaches  peculiar  importance  to  the  testimony  of  subscribing 

witnesses  and  family  physicians. 

4.  While  the  *'next  friend"  is  not,  strictly  speaking,  a  party  to  the 

action,  and  generally  will  not  be  taxed  with  costs,  yet  where  the 
Court  finds  the  fact  that  he  officiously  procured  his  appointment, 
or  was  guilty  of  mismanagement  or  bad  faith,  it  may  tax  him 
with  costs. 

This  was  a  civil  actjon,  tried  before  Boykin,  J.,  at  Octo- 
ber Term,  1890,  Wake  Superior  Court. 
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The  action  was  brought  in  the  name  of  Larkin  Smith,  by 
his  next  friends,  A.  L.  Ferrell  and  others,  appointed  by  the 
Court.  The  purpose  of  the  action  was  to  set  aside  a  prior 
power  of  attorney  executed  by  Larkin  Smith  to  the  defend- 
ant Charles  H.  Smith,  by  reason  of  mental  incapacity,  and  to 
have  a  receiver  appointed  for  his  e-»tate.  After  the  service 
of  the  summons  on  Charles  H.  Smith,  to-wit,  on  February 
26th,  1889,  Larkin  Smith  executed  a  power  of  attorney  to 
Messrs.  Fuller  &  Snow  and  Batchelor  &  Devereux,  attorneys, 
empowering  and  directing  them  to  dismiss  the  said  action. 

When  the  cii'^e  was  called  for  trial,  the  attorneys  for  Larkin 
Smith  read  their  power  of  attorney  to  the  Court,  and  moved 
to  dismiss  the  action. 

The  next  friends  of  Larkin  Smith  resisted  the  motion,  on 
the  ground  that  when  the  power  of  attorney  was  executed, 
to  wit,  on  the  26th  day  of  February,  liS89,  he  was  incompe- 
tent mentally  to  execute  the  said  power  of  attorney. 

The  Court  adjudged  that  the  rights  of  the  parties  would 
be  better  subserved,  and  the  cause  more  intelligently  and 
fairly  tried,  by  submitting  to  the  jury  at  this  time  the  sole 
issue,  which  is  set  out  in  the  record,  and,  in  its  discretion, 
submitted  this  issue  alone : 

"  Was  Larkin  Smith  incompetent^  by  reason  of  mental 
incapacity,  to  execute  a  good  and  valid  power  of  attorney  on 
the  26th  of  February,  1889?" 

To  this  there  was  no  exception,  nor  was  there  any  excep- 
tion to  evidence  by  the  appellants. 

Among  other  things,  his  Honor  charged  the  jury  that  the 
question  for  them  to  determine  was  the  mental  condition  of 
Larkin  Smith  on  the  26th  of  February,  18^9,  and  the  evi- 
dence as  to  his  mental  condition,  both  before  and  after  that 
time,  was  only  admitted  and  to  be  considered  by  them  for 
the  purpose  of  determining  what  his  mental  condition  was 
on  that  dav. 
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This  was  not  excepted  to  until  api)ellants'  case  (»ii  appeal 
was  served. 

His  Honor  further  charged  that  the  law  attaches  peculiar 
importance  to  the  testimony  of  a  subscribing  witness.  "  In 
this  case,  L.  L.  Doub,  the  only  subscribing  witness  *to  the 
power  of  attorney  in  question,  has  testified,  but  you  are  to 
deternaine  from  his  character,  and  his  appearance  on  the 
stand,  and  his  demeanor  on  the  .stand,  what  weight,  if  any, 
you  will  give  to  his  evidence."  (The  defendant  had  intro- 
duced evidence  tending  to  show  that  Doub  was  a  man  of 
good  character.) 

His  Honor  further  charged  that  the  law  attacnes  peculiar 
importance  to  the  testimony  of  the  attending  family  physi- 
cian. "  He  (Dr.  Knight)  has  testified,  as  have  also  other 
medical  experts  on  both  sides,  but  you  are  to  determine  from 
their  manner  and  appearance  what  weight,  if  any,  you  will 
give  to  their  testimony." 

The  appellants  excepted  to  this  part  of  the  charge. 

His  Honor  further  charged  the  jury,  that  the  law  pre- 
sumes everv  man  to  be  of  sound  mind,  and  the  burden  of 
proof  was  upon  the  plaintiffs  to  show  the  contrary,  and  this 
must  be  shown  by  a  preponderance  of  the  evidence. 

To  this  the  appellants  excepted. 

The  residue  of  his  Honor's  charge  was  not  excepted  to 
and  is  therefore  not  set  out.  The  jury  found  in  response  to 
the  issue  "  No,"  and  the  Court  rendered  judgment  dismissing 
the  action  and  taxing  the  next  friends  with  the  costs,  and 
they  appealed. 

Messrs.  A.  Jones  and  J.  H.  Finning,  for  plaintiff. 
Messrs.  J.  B.  Batchelor,  Mm  Devereux,  Jr.,  T.  C.  Fuller  and 
George  H.  Snow,  for  defendants. 

Clark,  J. :  The  exceptions  to  the  charge  were  taken  in  time 
when  set  out  in  appellants'  statiment  of  case  on  appeal 
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{Lowe  V.  Elliott,  107  N.  C,  718),  though  it  is  better  practice 
and  fairer  both  to  appellee  and  appellant,  to  make  such 
exceptions  on  a  motion  for  a  new  trial,  since  if  a  slip  has 
been  made  the  Judge  may  perhaps  correct  it  and  save  par- 
ties the  costs  and  delay  of  an  appeal.  McKiunon  v.  Mom- 
son,  104  N.  C,  354. 

We  find  no  error  in  the  charge  in  the  particulars  excepted 
to.  There  are  many  precedents  to  support  it.  It  is  true  that, 
ordinarily,  if  insanity  is  found  to  exist,  it  is  presumed  to 
continue  till  the  opposite  is  shown.  Slate  v.  Vann,  82  N.  C, 
631.  But  here  the  main  contention  in  the  action  being  as 
to  the  mental  capacity  of  Larkin  Smith,  the  preliminary 
action  of  the  Clerk  in  appointing  next  friends  to  conduct 
the  proceeding  is  not  such  a  finding  as  to  change  the  burden 
of  proof  and  prejudge  the  very  question  at  is=ue 

While  there  is  no  specific  exception  to  the  judgment,  any 
error  therein  which  is  apparent  upon  the  face  of  the  record 
the  Court  will  take  notice  of  and  correct.  Thornton  v.  Brady, 
100  N.  C,  38.  The  next  friends  are  not  parties  to  the  action. 
Mason  v.  McCormicky  75  N.  C,  263;  George  v.  Highy  85  N.C., 
113;  Tate  v.  Motty  96  N.  C,  19.  They  are  appointed  by  the 
Court  to  act  for  and  represent  the  real  party  in  interest 
The  verdict  and  judgment  having  settled  that  Larkin  Smith 
was  compos  mentis,  the  order  appointing  next  friends  was 
properly  set  aside.  He  then  could  have  continued  the  action 
as  to  so  much  of  it  as  asked  to  set  aside  the  prior  power  of 
attornev  to  defendant,  or  have  discontinued  it.  H*^  elected 
to  do  the  latter.  The  costs  of  the  proceedings  instituted  in 
his  behalf,  and  by  order  of  the  Court,  should,  prima  facie^ 
be  taxed  against  him.  It  is  to  be  presumed  that  the  order 
of  the  Court  appointing  next  friends  was  made  regularly', 
after  due  inquiry,  and  in  the  interest  of  Larkin  Smith.  He 
is  the  party  plaintiflf,  in  fact  and  in  law,  and  appeared  by 
next  friends,  who  merely  represented  him,  under  the  author- 
ity and  a{)pointment  of  the  Court.     Tlie  Code,  §  180.    It  is 
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contended,  however,  that  though  not  strictly  parties  to  the 
action,  the  next  friends  in  the  case  at  Bar,  in  resisting  the 
motion  to  discharge  them,  were  in  fact  (as  virtually  found  by 
the  verdict  of  the  jury)  resisting  the  will  of  Larkin  Smith,  a 
person  of  full  age  and  competent  to  appear  for  himself;  that 
such  next  friends  officiously  and  unnecessarily  caused  them- 
8elves  to  be  appointed,  and  that  they,  and  not  Larkin  Smith, 
should  pay  the  costs  incurred  by  their  false  clamor.  There 
is  some  force  in  this  suggestion.  While  "  next  friends"  may 
not  be  embraced  in  the  strict  letter  of  The  Codcy  §  535,  they 
come  within  the  purview  of  that  section.  It  was  held  error 
to  tax  trustees  of  an  express  trust  who  are  parties  to  an 
action  with  the  costs  unless  the  Court  had  adjudged  that 
they  were  guilty  of  "  mismanagement  or  bad  faith  in  such 
action."  Smith  v.  King,  107  N.  C,  273.  A  fortiori  it  is  error 
to  tax  "next  friends"  who  are  not  parties  without  at  least  a 
similar  finding.  This  is  not  alleged  here  in  the  answer  nor 
found  by  the  Court.  Indeed,  the  presumption,  by  virtue  of 
their  appointment  by  the  Court,  is  that  they  acted  in  good 
faith,  and  they  cannot  be  liable  to  costs  unless  there  is  an 
express  finding  against  them  of  the  facts  requisite  to  tax 
them  with  costs.  An  analagous  rule  obtains  in  criminal 
actions,  as  to  which  it  is  held  that  an  order  taxing  a  prose- 
cutor with  the  costs  is  erroneous  unless  the  Court  finds  the 
facts  which  w^ould  authorize  such  order,  and  that  the  absence 
of  such  finding  from  the  judgment  would  be  an  error  appa- 
rent on  the  face  of  the  record  which  the  Court  would  correct 
without  assignment  of  error.  State  v.  Roberts,  106  N.  C,  662. 
It  is  further  held  in  the  same  case,  that  it  is,  notwithstanding, 
still  open  to  the  Solicitor,  when  the  case  goes  back  for  cor- 
rection of  the  judgment,  to  move  the  Court  below  that  it  pass 
upon  the  facts,  the  Court  not  having  found  the  facts  either 
way  80  as  to  make  its  judgment  a  finality,  but  having  simply 
omitted  to  find  them. 
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We  find  no  error,  except  in  the  judgment  as  to  costs,  which 
should  not  have  been  awarded  against  the  next  friends  with- 
out a  distinct  finding  by  the  Court  "  of  mismanagement  or 
bad  faith"  by  them  in  the  institution  or  conduct  of  the 
action.  To  the  end  that  such  fact  may  be  passed  upon  by 
the  Court  below,  and  the  costs  awarded  in  accordance  there- 
with, the  cause  is  remanded.  Tlie  judgment  in  all  other 
respects  is  affirmed. 

Merrimon,  C.  J.— dissenting:  This  action  was  brought  by 
the  plaintiff  Larkin  Smith,  non  compos  vientis,  as  alleged, 
appearing  by  his  next  friends  named  in  the  summons  and 
the  record,  who  were  appointed  by  the  Court  as  such,  and 
directed,  by  the  order  appointing  them,  to  bring  the  action 
to  recover  possession  of  certain  property  of  the  plaintiff  in 
the  possession  of  the  defendant,  to  have  a  power  of  attor- 
ney executed  to  the  latter  by  the  plaintiff  in  respect  to  such 
property  "delivered  up  and  cancelled,"  and  for  relief  speci- 
fied and  demanded  pending  the  action,  etc. 

In  the  course  of  the  action,  counsel  other  than  those  who 
appeared  for  the  plaintiff  brought  his  action  and  conducted 
the  same  at  the  instance  of  the  plaintiff,  through  his  said 
next  friends,  appeared  in  Court  and  exhibited  a  power  of 
attorney  purporting  to  be  executed  by  the  plaintiff  to  them, 
empowering  and  authorizing  them  to  dismiss  the  action,  and 
they  accordingly  moved  to  dismiss  the  same.  The  said  next 
friends  resisted  this  motion  upon  "the  ground  that  when  the 
said  powder  of  attorney  was  executed,  to- wit,  on  the  26th  day 
of  February,  1889,  the  said  Larkin  Smith  (the  plaintiff)  was 
incompetent,  mentally,  to  execute  the  said  power  of  attorney." 

The  Court,  before  disposing  of  the  motion  to  dismiss  the 
action,  at  October  Term,  of  1890,  submitted  this  issue  to  a 
jury:  "Was  Larkin  Smith  incompetent  by  reason  of  mental 
incapacity  to  execute  a  good  and  valid  power  of  attorney  on 
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the  26th  of  February,  A.  D.  1889?"  The  jury  responded 
"No."    To  this  course  of  procedure  there  was  no  objection. 

It  was  admitted  on  the  trial  of  this  issue  that  the  plain- 
tiff had  been  paralyzed  before  the  execution  of  the  power 
of  attorney  in  question,  on  the  right  side,  which  partly 
deprived  liini  of  speech  and  rendered  him  unable  to  walk. 
Numerous  witnesses  were  examined  on  the  trial.  Among 
other  instructions,  the  Court  gave  the  jury  the  following; 
"His  Honor  further  charged  the  jury  that  the  law  presumes 
every  man  to  be  of  sound  mind,  and  the  burden  of  proof 
was  upon  the  plaintiffs  to  show  the  contrary,  and  this  must 
be  shown  by  a  preponderance  of  the  evidence."  To  this  the 
appellants  excepted. 

The  Court  granted  the  motion  to  dismiss  the  action,  and 
gave  judgment  against  the  said  next  friends  of  the  plaintiff 
in  favor  of  the  latter  and  the  defendants  for  the  costs  of  the 
action.  Whereupon  such  next  friends  appealed  to  this  Court. 
Granting  that  the  Court  properly  instructed  the  jury  "that 
the  law  presumes  every  man  to  be  of  sound  mind,"  I  am  of 
opinion  that  it  erroneously  instructed  them  further  in  that 
connection  that  "the  burden  of  proof  was  upon  the  plain- 
tiffs (meaning  the  next  friends  of  the  plaintiff  in  this  action, 
the  present  appellants)  to  show  the  contrary ; "  because,  in 
this  very  action,  the  Court  itself  in  the  proper  exercise  of  its 
authority  for  the  purposes  of  the  action  had  adjudged  that  the 
plaintiflf  was  non  compos  metitis^  had  appointed  such  next 
friends  to  be  such,  and  authorized  them  to  bring  the  action, 
as  it  might  do. 

A  lunatic,  or  person  non  compos  mentis^  may  bring  his 
action  in  a  case  like  this,  and  the  statute  {The  Code,  §180) 
provides  that,  in  the  absence  of  a  guardian,  he  may  appear 
by  bis  next  friend.  This  statutory  provision  is  serious,  and, 
in  proper  cases,  must  be  observed  in  some  orderly  effective 
'Way.  Summary  application  by  petition  or  motion  in  writing, 
stating  the  material  facts  upon  which  such  application  is 
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founded,  should  be  made  to  the  Court  to  appoint  such  next 
friend  substantially  as  suggested  in  Morris  v.  Gentry,  89  N.C., 
248 ;  and  if,  upon  due  inquiry,  it  shall  appear  that  the  per- 
son in  whose  behalf  such  application  is  made  is  non  compos 
vientis  and  the  suggested  action  ought  to  be  brought,  the 
Court  will  appoint  a  suitable  next  friend,  with  leave  or  direc- 
tion to  bring  the  action,  which  must  be  brought  in  such  case 
in  the  name  of  and  for  the  lunatic,  and  the  same  will  be  his 
action — not  that  of  the  next  friend.  He  will  appear  by  the 
next  friend.  The  latter  will  employ  counsel,  manage  and 
prosecute  the  action  under  the  supervision  and  direction  of 
the  Court.  The  Court  may,  for  cause,  remove  him  and 
appoint  another  in  his  stead,  and  in  case,  in  the  course  of 
the  action,  the  lunatic  shall  become  sane,  he  may  be  dis- 
charged altogether  and  the  action  left  to  the  former's  man- 
agement and  control.  The  next  friend  is  not  a  party  to  the 
action.  He  is  the  mere  agent  of  the  plaintiff,  appointed  by 
the  Court  for  the  special  purpose  and  duties  assigned  him. 
His  name  as  next  friend  appears  on  the  record,  but  not  as 
that  of  a  party.  He  is  under  the  control  of  and  amenable 
to  the  Court  in  the  discharge  of  his  duties.  In  possible  cases 
he  may  be  chargeable  with  costs,  but  not  when  he  acts  in 
good  faith  and  with  reasonable  prudence  and  care,  especially 
where  the  plaintiff  can  pay  the  costs.  The  Code,  §180; 
Laiham.  v.  Wisu^all,  2  Ired.  Eq ,  294;  Brooks  v.  BrookSy  3 
Ired.,  389;  Gi^eeii  v.  Komegay,  4  Jones,  66;  Tate  v.  Mott,  96 
N.  C,  19;  Smith  v.  Smith,  106  N.  C,  498.  Such  application 
should  be  made  in  good  faith,  and  the  next  friend  should  be 
appointed  not  as  of  course,  but  only  upon  due  inquiry  by 
the  Court,  and  for  substantial  cause  shown.  And  a  next 
friend  will  not  be  appointed  if  the  lunatic  shall  have  a  gen- 
eral or  testamentary  guardian  in  this  State.  The  statute 
expressly  provides  that  he  shall  appear  by  such  guardian  if 
he  shall  have  one,  but  if  the  latter  should  faithlessly  refuse 
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to  sue  when  he  ought  to  do  so,  possibly  in    hat  case  a  next 
friend  might  be  appointed. 

In  this  case,  application  by  petition  was  made  to  the  Court 
to  appoint  a  next  friend.  It  was  alleged  in  the  petition  that 
the  plaintiff  was  non  compos  mentis  and  unable  to  take  care 
of  his  property ;  that  liis  large  property  was  in  possession  of 
defendant,  who  was  wasting  and  destroying  the  same,  etc. 
The  Court  thereupon  declared  that  it  appeared  that  the 
plaintiff  was  "incompetent  to  defend  his  possessions  from 
injury";  that  it  was  necessary  to  bring  suit,"  etc.;  and  ap- 
pointed appellants  to  be  the  next  friends  of  the  plaintiff, 
and  authorized  them  to  bring  the  action.  The  order  thus 
made  was  not  a  mere  matter  of  form;  it  was  important  and 
significant,  and  was  based  upon  a  finding  of.  the  Court,  for 
the  purposes  of  the  action  at  least,  that  the  plaiiitiflF  was 
then  non  compos  mentis.  It  was  certainly,  in  effect,  so 
adjudged. 

At  any  time  in  the  course  of  the  action  it  was  competent 
for  the  plaintiff,  or  some  person  in  his  behalf,  upon  affidavit,  to 
suggest  that  he  had  become  sane  since  the  action  begun,  and 
acting  upon  such  suggestion  the  Court  might  at  once  insti- 
tute an  inquiry  into  the  state  of  plaintiff's  mind  and  capacity 
to  do  business  and  manage  his  own  affairs,  as  the  same 
might  come  within  the  compass  of  the  action.  This  inquiry 
should  be  made  summarily,  but  seriously  and  carefully,  in 
the  action  bv  the  Court,  and  if  it  should  be  satisfied  of  the 
restoration  of  the  plaintiff  to  sufficient  mental  capacity  to 
have  charge  of  the  action,  then  it  should  discharge  the  next 
friend  and  leave  him  to  prosecute  the  same,  or  dismiss  it,  as 
he  might  deem  proper.  Such  inquiry  should  not  be  confined 
to  the  ascertainment  of  the  plaintiflF's  mental  state  at  a  par- 
ticular time,  or  to  the  lime  when  he  executed  a  power  of 
attorney  empowering  and  authorizing  coi  sel  to  dismiss  his 
action,  but  it  should  extend  to  his  g€  ^lai  mental  capacity 
to  do  and  manage  his  busiiu  ^    affa    .,  and  particularly  at 
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the  time  of  the  hearing  of  the  motion  to  discharge  the  next 
friend.  He  may  have  had  a  lucid  interval  at  a  particular 
time,  and  yet  generally  be  non  compos  mentis.  The  order 
appointing  the  next  friend  should  not  be  made  if  it  appeared 
that  the  plaintiff  was  only  on  a  particular  occasion  or  for  a 
brief  while  insane:  still,  on  the  other  hand,  the  next  friend 
should  not  be  discharged  because  the  plaintiff  had  occasional 
brief  lucid  intervals.  The  Court  should  be  satisfied  of  the 
plaintiff's  restored  mental  capacity  to  enable  him  to  transact 
his  business,  or  give  reasonable  directions  concerning  and 
about  the  same,  at  the  time  of  the  disposition  of  the  motion 
to  discharge  the  next  friend. 

The  motion  of  counsel  to  dismiss  the  action  was,  in  effect, 
a  motion  to  discharge  the  next  friend  of  the  plaintiff  and 
allow  him  to  dismiss  his  action.  It  was  competent  to  make 
such  motion  in  a  proper  way,  and  the  Court  might  entertain 
it,  and  itself  inquire  into  the  mental  condition  of  the  plain- 
tiff as  above  pointed  out.  The  inquiry  should  have  been 
made  by  the  Court.  It  was  its  province  and  duty  to  find  the 
facts.  The  issue  submitted  to  the  jury  was  not  Vaised  by 
the  pleadings  or  the  motion.  It  had  reference  to  the  ascer- 
tainment of  facts,  not  necessarily  by  the  jury,  but  by  the 
Court.  The  latter,  ex  mero  motu,  submitted  the  issue  for  the 
purpose  of  aiding  it  in  ascertaining  material  facts  necessarj' 
to  enable  it  to  dispose  of  the  motion  to  dismiss  the  action 
pending  before  it.  It  was  sole  judge  of  the  extent  it  would 
require  the  aid  of  the  jury  or  the  compass  of  the  inquiry 
embraced  by  the  issue.  It  may  be,  it  eeems,  that  the  inquiry^ 
should  have  extended  to  the  mental  condition  of  the  plain- 
tiff from  the  time  specified  in  the  issue  up  to  the  time  the 
latter  was  submitted,  but  no  question  in  that  respect  was 
raised.  As  I  have  said,  it  was  the  province  of  the  Court 
itself  to  ascertain  the  material  facts,  but  it  might  require  the 
aid  of  the  jury.  It  was  not,  however,  in  such  case  at  all 
bound  by  the  jury's  findings  of  fact.     It  was  the  duty  of 
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the  Court  to  find  them,  but  it  might  adopt,  as  its  own,  the 
findings  of  fact  by  a  jury  upon  an  issue  or  iasues  submitted 
to  it,  the  Court  hearing  and  considering  the  evidence.  It 
should  be  simply  aided  by  the  findings  of  the  jury.  Although 
the  issue  submitted  did  not  embrace  the  whole  scope  of  'the 
inquiry  before  the  Court,  and  the  Court  was  not  bound  by 
the  finding,  still  the  issue  and  the  finding  were  important. 
The  Court  may  have  regarded  the  finding  as  leading  and 
controlling;  indeed,  it  seems  it  did  so  accept  and  treat  it. 
The  instructions  given  the  jury  were,  therefore,  material  and 
important,  especially  that  in  which  the  Court  told  them  that 
"the  burden  of  proof  was  upon  the  plaintiffs  (the  appellants) 
to  show  that  the  plaintiff  was  not  of  sound  mind."  This  may 
have  been,  probably  was,  potent  in  inducing  the  jury  to 
respond  to  the  issue  in  the  negative,  as  it  did  do. 

Clearly,  in  my  judgment,  such  burden  was  not  on  the 
appellants.  The  Court,  in  the  inception  of  the  action  and 
in  connection  with  it,  had  decided  that  the  plaintiff  was  non 
compos  mentis.  When,  afterwards,  in  its  course,  it  was  sug- 
gested to  the  Court  that  the  plaintiff  was  compos  mentis,  was 
always  so,  or  had  become  so,  as  might  be  done,  surely  the 
Court  would  not  stultify  itself  by  simply  ignoring  its  own 
solemn  decision  in  which  it  had  before  adjudged  that  the 
plaintiff  was  non  compos  mentis.  That  adjudication  was  pre- 
sumed to  be  correct,  well  founded  and  effectual,  until  he  or 
they  who  suggested  the  co  trary  should  prove  the  sanity  of 
the  plaintiff;  the  burden  wus  upon  them  and  not  upon  the 
appellants  to  make  such  proof.  The  adjudication  was  perti- 
nent and  remained  of  full  force  until  some  person,  in  a 
proper  way,  should  take  upon  himself  the  burden  of  show- 
ing that  it  had  been  improvidently  made,  or  was  incau- 
tious, or  that  the  plaintiff  had  become  sane.  When  it  was 
ascertained  that  the  plaintiff  was  non  compos  mentis,  he  was 
presumed  to  continue  to  be  so  until  the  contrary  should  be 
shown. 
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The  motion  in  question  raised  an  inquiry  to  be  made  by 
the  Court,  and  a  question  to  be  decided  by  it  in  and  about 
the  action.  It  was  not  part  of  the  purpose  of  the  motion  to 
dechire  the  plaintiff  a  lunatic,  to  institute  an  inquisition  of 
lunacy ;  it  referred  only  to  this  action. 

Strictly,  there  were  no  parties  to  the  motion,  and  the 
Court  could  deal  with  persons  only  as  they  put  themselves 
in  relation  with  it,  and  insisted  that  it  should  he  allowed 
or  disallowed.     When,  in  feuch  case,  persons  so  come  before 
the  Court  in  the  action,  they  thereby  submit  themselves  to 
its  jurisdiction  for  proper  and  pertinent  purposes,  and  if 
the  Court  should  erroneously  adjudge  that  one  or  some  of 
them  pay  costs,  or  the  like,  an  appeal  would  lie  in  favor 
of  the  complaining  party,  and  hence  this  appeal  may  be 
entertained  by  this  Court.     I  may  add  that  while,  in  such 
a  case,  the  Court  might  tax  parties  interfering  with,  and  as 
to  the  motion,  with  the  costs  of  the  same,  I  cannot  see  upon 
what  ground  the  Court  gave  judgment  against  the  appel- 
lants for  the  costs  of  the  action.    They  were  not  parties  to 
the  action;  they  were  the  next  friends  of  the  plaintiff,  and 
the  latter  was  entirely  solvent  and  able  to  pay  the  costs 
chargeable  against  him;   nor  was  it  suggested,  nor  did  it 
appear,  that  they  were  chargeable  with  neglect  or  bad  faith 
in  any  respect.     It  may  be  that,  in  some  possible  view  of 
such  a  case,  the  next  friend  might  be  taxed  with  and  required 
to  pay  costs,  but  it  seems  to  me  that  ordinarily,  in  cases  like 
this,  they  are  not  so  chargeable. 

Per  Curiam,  Remanded. 
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W.  TAYLOR  V.  THOMAS  P.  SHARP  AND  GERTRUDE  SHARP. 

Domicile — Husband  and  Wife — Contract — Lex  Fori  Lex  Loci — 

Jurisdiction, 

1.  In  the  abeeiice  of  evidence  to  the  contrary,  it  will  be  presumed  that 
the  residence  of  a  party  to  a  contract  is  at  the  place  where  the 
contract  was  made. 

3.  It  is  a  general  principle  that  the  validity  of  a  contract  and  its  con- 
struction are  determined  by  the  law  of  the  place  where  it  is  made, 
and  if  valid  there,  it  is  valid  everywhere. 

3.  Where  the  defendant  and  his  wife  executed  and  delivered  in  the  State 
of  New  York  their  joint  promissory  note  to  the  plaintiff,  payable 
in  the  city  of  Baltimore,  Maryland,  two  months  aft«'r  date:  Held, 
that  personal  service  of  the  summons  having  been  made,  the 
Courts  of  North  Carolina  had  jurisdiction  of  an  action  to  recover 
the  sum  alleged  to  be  due  thereon,  and  that  the  fact  of  the  relation 
of  husband  and  wife  between  defendants  did  not  prevent  a  judg- 
ment against  the  wife. 

This  is  a  civil  action,  which  was  tried  at  January  Term, 
1889,  of  Rockingham  Superior  Court,  Bynum^  /.,  presiding. 

The  summons  had  been  personally  served  on  both  defend- 
ants. 

The  plaintiff  alleged — 

"  1.  That  the  defendant  Thomas  R.  Sharp  on  the  9th  day 
of  January,  1886,  at  No.  1  Bivay,  in  the  State  of  New  York, 
executed  his  promissory  note  to  the  defendant  Gertrude  E. 
Sharp,  whereby  he  promised  to  pay  her  the  sum  of  five  thou- 
sand six  hundred  and  fifty-seven  dollars  and  thirteen  cents 
($5,657.13)  two  months  after  date,  at  the  National  Union 
Bank,  Baltimore,  Maryland,  which  said  note  was  endorsed 
by  the  said  Gertrude  E.  Sharp  and  Thomas  R.  Sharp. 

"2.  That  on  the  9th  day  of  January,  1886,  the  defendant 
Thomas  R.  Sharp,  at  No.  1  Bivay,  in  the  State  of  New  York, 
executed  his  promissory  note  to  the  defendant  Gert^ui  le  E. 
Sharp,  whereby  he  promised  to  pay  her  the  sum  of  on  •  thou- 
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sand  dollars  ($1,000)  two  months  after  date,  at  the  National 
Union  Bank,  Baltimore,  Maryland,  which  said  note  was 
endorsed  by  the  defendant  aforesaid. 

"  3.  That  said  notes  at  the  date  of  their  maturity  were 
duly  presented  at  the  said  National  Union  Bank,  Baltimore, 
Maryland,  for  payment,  and  the  same  were  duly  protested 
for  non-payment. 

"  4.  That  the  plaintiff  is  the  owner  and  holder  of  the  afore- 
said notes,  and  no  part  thereof  has  ever  been  paid. 

"Wherefore,  plaintiff  demands  judgment  against  the 
defendants,"  etc. 

The  defendant  Thomas  R.  Sharp  admitted  the  execution 
and  endorsement  of  the  notes,  but  set  up  an  equitable  defence 
thereto. 

The  defendant  Gertrude  E.  Sharp  alleged — 

"1.  That  at  the  time  of  the  execution  of  the  notes  men- 
tioned in  ailicles  1  and  2  of  the  complaint,  and  the  delivery 
thereof  to  the  plaintiff,  she  was  and  still  is  the  wife  of  Thomas 
R.  Sharp,  her  co-defendant,  and  was  so  known  to  be  by  the 
plaintiff,  and  that  at  the  time  of  the  commencement  of  this 
action  this  defendant  was  and  still  is  a  resident  and  citizen 
of  the  State  of  North  Carolina. 

"  2.  That  she  admits  the  execution  of  said  notes  to  her  by 
her  husband,  and  also  that  she  endorsed  the  same,  but  doth 
aver  that  said  notes  were  without  consideration,  originally, 
as  between  herself  and  husband,  and  that  she  never  received 
any  consideration,  legal  or  equitable,  for  her  endorsement 
thereof,  and  that  she  was  a  party  to  the  execution,  endorse- 
ment and  delivery  of  said  notes  to  the  plaintiff  at  the  time 
of  their  date,  under  the  solicitation  and  persuasion  of  her 
said  husband,  and  so  was  party  to  the  transaction  aforesaid 
with  the  full  knowledge  of  the  plaintiff,  who  hath  contin- 
ually held  said  notes  up  to  this  time. 

3.  And  for  a  further  defence  against  each  of  the  alleged 
causes  of  action  set  out  in  the  complaint,  she  avers  that 
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neither  note  expresses  that  it  or  the  endorsement  was  for  her 
separate  use,  and,  in  fact,  was  not;  and  no  charge  or  judg- 
ment can  be  had  thereupon  against  her  or  her  separate  estate, 
her  connection  therewith  having  been  had  under  a  kind  of 
matrimonial  coercion,  and  without  any  consideration  what- 
soever to  her  thereunto  moving,  and  without  any  benefit  to 
her  separate  estate  thereby  arising,  and  this  to  the  full  knowl- 
edge of  the  plaintiff.  *  *  *  Wherefore,  this  defendant 
prays  judgment  that  she  go  without  day,  and  recover  her 
costs,  and  for  such  other  and  further  relief  as  she  may  be 
entitled  unto." 

Upon  the  call  of  the  cause,  and  before  the  jury  was  empan- 
eled, the  feme  defendant  moved  to  dismiss  the  suit  as  to  the 
feme  defendant,  upon  the  grounds  that  on  the  pleadings  the 
plaintiff  could  not  recover  against  her  as  he  had  stated  no 
sufficient  cause  of  action  against  her.  The  Court  had  the 
pleadings  read  and  refused  the  motion,  and  the  feme  defend- 
ant excepted. 

The  jury  was  then  empaneled  and  the  cause  proceeded 
with.  PlaintifiF  introduced  the  statute  of  New  York,  Laws 
of  1884,  chap.  381,  to  show  that  the  wife  had  a  right  to  make 
the  contract  in  New  York.  No  evidence  was  oflFered  on  either 
side. 

The  defendant  asked  the  Court  to  instruct  the  jury  that, 
under  the  allegations  and  admissions  of  the  pleadings,  the 
plaintiff  was  not  entitled  to  recover  agair  *■■  feme  defendant. 
The  Court  declined  this  instruction,  and  the  feme  defend- 
ant excepted. 

The  Court  instructed  the  jury  that,  under  the  allegations 
and  admissions  of  the  pleadings,  the  plaintiff  was  entitled  to 
recover  against  both  defendant?,  and  that  the  answer  to  both 
issues  would  be,  "Yes;  in  the  sum  of  $6,657.13,  the  amount 
of  the  notes  declared  on,  with  interest  from  the  12th  day  of 
March,  1886,  at  six  per  cent,  interest,  and  $4.28,  amount  of 
costs  of  protest."    Feme  defendant  excepted. 
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The  jury  rendered  their  verdict  in  accordance  with  the 
instruction  given.  Thereupon,  the  feme^  defendant  moved 
for  a  new  trial,  assigning  as  error — 

1.  In  that  the  Court  refused  to  dismiss  on  her  preliminary 
motion  to  vacate  for  want  of  a  sufficient  cause  of  action  stated 
against  her  in  the  pleadings. 

2.  In  that  the  Court  refused  to  instruct  the  jury  that  the 
plaintiflF  could  not  recover  against  her,  and  instructed  them 
that  the  plaintiff  was  entitled  to  recover  against  her. 

Motion  for  new  trial  overruled,  and  the  Court  rendered 
the  following  judgment: 

"  This  action  having  been  brought  to  trial  before  a  jury  at 
this  term,  upon  tiie  issues  submitted  to  them  by  the  Court, 
and  the  jury  for  their  verdict  having  found  all  the  issues  in 
favor  of  the  plaintiff,  it  is  now  ordered  and  adjudged  that  the 
plaintiff  Wm.  W.  Taylor  recover  of  the  defendants  Thomas 
R.  Sharp  and  Gertrude  E.  Sharp  the  sum  of  six  thousand  six 
hundred  and  fifty-seven  dollars  and  thirteen  cents,  amount  of 
the  notes  declared  on,  with  interest  thereon  from  the  12th  dav 
of  March,  1886,  until  paid,  at  six  per  cent,  and  for  the  further 
sum  of  four  dollara  and  twenty-eight  cents,  protest  charges 
and  costs  of  this  action  by  the  plaintiff  expended." 

From  this  judgment  the  defendant  Gertrude  E.  Sharp 
appealed. 


Mr,  A.  W,  Haywood^  for  plaintiff. 
Mr,  W,  N.  MebanCy  for  defendant. 


Shepherd,  J.:  The  single  question  presented  in  this 
appeal  is  whether  the  judgment  rendered  by  his  Honor  was 
authorized  by  the  facts  appearing  in  the  record. 

It  is  a  general  principle  that  all  matters  bearing  upon  the 
execution,  the  interpretation  and  the  validity  of  a  contract 
are  to  be  determined  by  the  law  of  the  place  where  the  con- 
tract is  made,  and  if  valid  there,  it  is  valid   everywhere. 


PiSBRUARY  TERM,  1891.  381 

Taylor  v.  Sharp. 

Watson  V.  Orr,  3  Dev.,  163;  Davis  v.  Coleman^  7  Iredell,  424; 
Anderson  v.  Doaky  10  Iredell,  295;  Scudder  v.  Bank,  91  U.  S. 
Rep.,  400.  An  exception,  however,  is  maintained  by  some 
of  the  continental  jurists  as  to  the  capacity  of  a  contract- 
ing party,  and  they  generally  hold  that  the  incapacity  of 
the  domicile  attaches  to  and  follows  the  person  wherever  he 
may  go.  This  is  not,  says  Mr.  Justice  Story  (Conflict.  Laws, 
103, 104),  the  doctrine  of  the  common  law;  and  Gray,  C.  J. 
(in  Milliken  v.  PraJtt,  105  Mass.,  374),  after  an  elaborate  exam- 
ination of  the  question,  concludes  that  the  general  current 
of  English  and  American  authorities  is  in  favor  of  holding 
that  a  contract,  which  by  the  law  of  the  place  is  recognized 
as  lawfully  made  by  a  capable  person,  is  valid  everywhere, 
although  the  person  would  not,  under  the  law  of  the  domi- 
cile, be  deemed  capable  of  making  it.  This  principle  has 
been  doubted  in  the  case  of  a  married  woman  where  her 
contract,  made  in  another  State,  is  sought  to  be  enforced  in 
the  State  of  her  domicile,  where  by  the  laws  of  such  State 
she  is  under  a  complete  common  law  disability  to  make  any 
contract  whatever.  The  question,  however,  does  not  arise  in 
the  present  case,  as  there  is  nothing  to  show  that  the/er/ie  .x 
defendant  was  domiciled  in  this  State  at  the  time  of  the  exe- 
cution of  the  contract  sued  upon.  In  the  absence  of  any- 
tliing  to  the  contrary,  the  law  presumes  that  she  was,  at  the 
date  of  the  contract,  a  resident  of  the  State  where  it  was 
made. 

The  contract  was  executed  in  New  York,  and  under  the 
laws  of  that  State  (Acts  1884)  a  married  woman  may  con- 
tract as  if  she  were  feme  sole,  except  where  the  contract  is 
made  with  her  husband.  This  contract  was  not  made  with 
her  husband  within  the  meaning  of  the  act  above  mentioned 
{Bank  v.  Sniffin,  7  N.  Y.  S.,  520),  and  was,  therefore,  valid 
where  made. 

It  is  well  settled  that  our  Courts  will  entertain  personal 
actions  between  citizens  of  other  Sfates  where  jurisdiction ' 
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has  been  obtained  by  service  of  process  within  our  limits 
{The  Code,  §192),  and  we  are  unable  to  see  how  the  defend- 
ant by  a  mere  change  of  residence  can  rid  herself  of  liability 
upon  the  contract  in  question.     2  Parsons  Cont,  57G. 

We  have  very  carefully  examined  the  authorities  cited  by 
the  defendant's  counsel,  but  they  fail  to  convince  us  that  in 
sustaining  the  judgment  we  are  contravening  any  well 
settled  public  policy  in  this  State  in  reference  to  the  laws  of 
married  women.  Many  phases  of  the  general  subject  (not 
free  from  diflSculty)  were  presented  by  the  counsel,  but  we 
have  purposely  abstained  from  their  discussion,  as  they  are 
not  directly  presented  by  the  record.  We  simply  decide  that 
we  are  of  the  opinion  that  this  particular  judgment  should 

be  affirmed. 

Affirmed. 


*W.  D.  SPRAGUE  V.  L.  N.  BONDetal. 

Contract — Statute  of  Frauds^ Trust — Consideration. 

1.  S.  being  the  owner  of  certain  lands,  conveyed  them  by  deed  abflolute 
to  B.  upon  the  parol  promiae  of  the  latter  that  from  the  proceeds 
of  any  sale  the  vendee  might  make,  after  paying  expenses,  etc, 
the  vendor  should  be  paid  a  part:  Heldt  not  to  be  within  the  stat- 
ute of  frauds. 

3.  While  such  agreement  constitutes  no  trust,  nor  passes  any  interest  in 
the  land  itsejfi  and  while  equity  would  not  compel  a  sale  by  the 
vendee,  yet  where  the  latter  makes  a  voluntary  sale  the  vendor 
has  the  right  to  call  for  an  account,  and  to  recover  his  share  of 
proceeds  under  the  agreement. 

This  was  a  civil  action,  tried  at  Spring  Term,  1891,  of 
the  Superior  Court  of  Caldwell,  before  Hoke,  J, 

The  plaintiff  was  introduced  as  a  witness  in  his  own  behalf, 
and  testified,  after  defendant's  objection,  that  in  the  years  1871 

•Clabk,  J.,  did  not  git. 
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and  1872,  and  thereafter,  he  was  engaged  in  entering  lands 
in  Caldwell  and  Burke  C!ounties,  N.  C,  when  Henry  F.  Bond, 
father  of  the  defendant  Louisa  N.  Bond,  said  his  daughter 
had  some  $10,000  in  bonds,  the  money  on  which  would  soon 
be  available,  and,  as  her  agent,  said  Henry  F.  Bond  agreed 
to  advance  the  money  necessary  to  take  out  certain  grants. 
Plaintifif  was  also  to  contribute  part  of  the  expenses  of  sur- 
veys  and  certain  services  in  selling  said  lands,  which  were 
to  be  repaid  him ;  that  plaintiff  did  make  outlays  and  expen- 
ditures to  the  amount  of  $500  and  more,  and  Henry  Bond, 
as  agent  of  his  daughter,  the  defendant,  advanced  enough 
money  to  perfect  and  take  out  grants  in  fifty-two  entries, 
being  18,000  acres  of  land,  which  grants  were  taken  out  in 
plaintiff's  name,  and  are  the  lands  referred  to  in  the  com- 
plaint ;  that  after  the  grants  were  so  taken  out,  said  Henry  F. 
Bond  said  his  daughter  would  feel  safer  if  the  plaintiff  would 
convey  the  lands  to  her,  and  by  such  conveyance  the  sale 
and  transfer  of  the  lands  would  be  facilitated,  and  requested 
plaintiff  to  convey  said  lands  to  his  daughter,  Louisa  N. 
Bond;  that  on  such  request  the  plaintiff  did,  in  the  latter 
part  of  1875,  or  January,  1876,  convey  all  of  said  lands  to 
said  Louisa  N.  Bond,  under  a  contract  and  agreement  in 
parol  that  said  Louisa  N.  Bond  should  hold  said  land  in  trust 
to  sell  the  same,  and  out  of  the  proceeds,  when  sold,  pay 
plaintiff  for  his  services  and  expenses,  and  pay  defendant 
Louisa  N.  Bond  the  moneys  advanced  by  her  agent  in  pro- 
curing the  grants,  and  divide  the  residue  equally  between 
plaintiff  and  Louisa  N.  Bond;  that  said  agreement  was  one 
of  the  inducements  to  the  making  of  such  deed;  that  Henry 
F.  Bond  died  in  1881,  and  sometime  after  his  death  plaintiff, 
hearing  a  sale  of  some  of  the  lands  was  about  to  be  effected 
by  Col.  S.  McD.  Tate,  one  of  the  defendants,  having  a  power 
of  attorney  from  Louisa  N.  Bond,  went  to  Morganton  and 
demanded  of  Colonel  Tate,  agent  of  defendant  Louisa,  that 
he  account  for  proceeds  of  sale  under  the  contract  and  agree- 
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ment.  Colonel  Tate  showed  plaintiif  his  deed,  and  said  he 
understood  his  principal,  Louisa  Bond,  was  absolute  owiier 
of  the  property;  that  he  would  write  to  her  about  it.  This 
was  the  first  time  plaintiff  was  ever  informed  that  his  claim 
in  the  lands  was  disputed.  And  that  defendant  has  failed 
to  pay  him  anything  on  his  claim.  This  demand  was  about 
a  year  before  the  sale. 

Witness  was  shown  the  deed  from  himself  to  defendant 
Louisa  Bond  and  the  grants,  the  deed  bee  ring  date  January 
15, 1876,  and  said  the  deed  was  made  at  said  time  and  inclu- 
ded all  the  lands  granted.  Plaintiff  testified  further^on 
cross-examination,  that  the  deed  was  signed  as  he  intended, 
and  everything  was  in  it  that  the  parties  intended  should  be 
put  in  it,  and  that  the  contract  and  agreement  as  to  the  trust 
was  in  parol  and  at  the  time  of  the  execution  of  the  deed. 

The  Court,  upon  the  evidence  and  the  deed  and  record  of 
grants,  here  intimated  that  plaintiff  could  not  maintain  his 
contention  in  the  first  issue,  or  set  up  the  trust  claimed,  or 
engraft  the  same  upon  the  deed  by  parol,  in  the  absence  of 
any  allegation  of  fraud  or  mistake.  In  deference  to  this 
intimation  the  plaintiff  suffered  a  judgment  of  nonsuit,  and 
appealed. 

Messrs.  M.  Silver  and  F.  IL  Bmbee,  for  plaintiff. 
Mr,  S  J,  Erviiiy  for  defendants. 

Shepherd,  J.:  We  entirely  concur  with  the  rulings  of  his 
Honor  that  the  plaintiff  could  not  have  established  any  trust 
in  the  lands  conveyed  by  him  to  the  defendant.  This  is  con- 
ceded by  the  plaintiff's  counsel,  and  it  is,  therefore,  needless 
to  enter  into  the  consideration  of  that  question. 

We  are  of  opinion,  however,  that  upon  the  pleadings  and 
evidence,  the  plaintiff  is  entitled  to  an  account  of  the  pro- 
ceeds of  the  sale  of  the  land  in  order  to  ascertain  the  amount 
due  him  as  the  consideration  of  the  conveyance,  and  that  be 
may  recover  the  same. 
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The  enforcement  of  the  alleged  agreement,  afiei^  the  sale  of 
the  land,  does  not  in  any  respect  impinge  upon  the  terms  of 
the  conveyance,  but  relates  entirely  to  the  payment  of  the 
consideration.  It  is  true  that  the  plaintiff  could  not  have 
compelled  the  defendant  to  execute  her  agreement  to  sell 
the  land,  as  there  was  no  enforceable  trust,  and  the  agree- 
ment was  within  the  statute  of  frauds,  but  this  part  of  the 
agreement  has  been  voluntarily  performed,  and  the  other 
part,  not  being  within  the  statute,  may  now  be  enforced. 
The  principle  is  illustrated  by  the  following  cases: 

In  Hess  v.  Fox,  10  Wtaid.,  430,  the  plaintiff  conveyed  his 
equity  of  redemption  to  his  mortgagee  in  consideration  of 
the  actual  cancellation  and  discharge  of  the  mortgage  indebt- 
edness and  a  promise  to  sell  the  land  and  pay  the  surplus, 
if  any,  to  the  plaintiff.  The  land  was  sold,  and  there  being 
a  surplus,  the  plaintiff  recovered  it  in  an  action  of  assump- 
sit. Savage,  C.  J.,  after  stating  that  the  agreement  to 
sell  could  not  have  been  enforced,  said  that  "  no  question 
can  arise  as  to  the  validity  of  the  agreement  to  sell,  that  was 
performed,  and  the  remaining  part  was  to  pay  over  money 
supported  by  the  consideration  of  land  conveyed  to  the 
promisor." 

In  Massey  v.  Holland,  3  Ired.,   197,  the  plaintiff  being 
indebted  to  the  defendant,  conveyed  certain  lands  to  himi 
upon  the  understanding  that  he  should  sell  the  same,  satisfy 
his  claim  and  pay  the  surplus  to  the  plaintiff.    The  land 
was  sold  and  the  plaintiff  recovered  the  surplus  in  an  action 
of  assumpsit.    The  defendant  objected  to  the  introduction  of 
parol  testimony  to  prove  the  agreement,  but  it  was  held 
that  it  was  not  within  the  statute,  the  Court  remarking  that 
"the  plaintiff  has  not  brought  his  action  upon  the  agree-^ 
ment.     He  trcate  the  agreement  as  having  been  executed,. 
and  claims  the  money  which  in  consequence  of  that  agree- 
ment became  due  to  him."    See  also  Browne  on  Statute  of 
Frauds,  1 17. 
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Still  more  directly  in  point  is  the  case  of  Michael  v.  Foil, 
100  N.  C,  178.  There  *'  the  contract  for  the  sale  of  the  land 
was  in  writing;  the  land  itself  was  sold,  but  the  agreement 
that  if  the  mineral  interest  in  the  land  should  be  sold  dur- 
ing the  life-time  of  the  plaintiff  he  should  have  one-half  of 
it,  was  not  put  in   the  writing." 

The  Court  said:  "If  the  contract  of  sale  was  made  subject 
to  this  agreement,  as  an  inducement  to  the  contract,  the 
agreement,  though  in  parol,  may  be  enforced.  The  agree- 
ment did  not  pass  or  purport  to  pass  any  interest  in  the  land, 
and  does  not  fall  within  the  statute  of  frauds." 

In  addition  to  the  -authorities  cited  in  the  opinion  in  the 
foregoing  case,  we  will  add  the  case  of  Miller  v.  Kendig^  55 
Iowa,  174,  in  which  it  was  held  that  "  a  parol  agreement  by 
the  grantee  of  land,  that  in  case  he  sells  the  land  for  more 
than  the  price  paid,  one-half  of  the  excess  shall  be  paid  to 
the  grantor,  does  not  create  an  interest  in  real  estate  within 
the  statute  of  frauds."    The  Court,  after  stating  that  the 
agreement  to  sell  could  not  be  enforced,  proceeds  as  follows: 
"The  agreement  entered  into  between  the  parties  pertained 
merely  to  the  purchase  price.     It  was  to  be  at  least  $1,650, 
and  in  a  certain  contingency  more  than  that.     The  plaintiff 
shows  that  the  contingency  has  happened."     It  was  held 
that  he  was  entitled  to  recover. 

In  Trohridgev.  Wentherbee,  11  Allen.  (Mass.)  Rep.,  361,  it 
is  said  that  "  a  parol  promise  to  pay  to  another  a  portion  of 
the  profits  made  by  a  promisor  on  the  purchase  and  sale  of 
real  estate  is  not  within  the  statute  of  frauds  and  mav  be 
proved  by  parol."  See  also  Mehagan  v.  Mead,  63  N.  H.,  130; 
Sherrill  v.  Hagan,  92  N.  C,  345. 

We  have  examined  with  great  care  the  cases  cited  b\^  the 
defendant's  counsel,  but  in  our  opinion  they  do  not  shake 
the  authority  of  Michael  v.  Foilj  supra,  sustained  as  it  is  by 
the  general  current  of  judicial  decision.  The  principle  there 
laid  down  is  applicable  to  the  present  case.     The    plaintiff 
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here  had  the  legal  title  to  the  land  and  conveyed  it  upon  an 
apparently  nominal  consideration  to  the  defendant.  He 
testifies  that  the  inducement  to  the  making  of  such  convey- 
ance was  the  agreement  that  the  defendant  should  sell  the 
land,  and  when  sold  he  was  to  be  paid  for  his  services  and 
expenditures,  and,  after  deducting  the  amount  advanced  by 
the  defendant,  he  was  to  have  one-half  of  the  proceeds  of 
the  sale.  We  think  that  if  the  plaintiff  can  establish  such 
an  agreement  he  will  be  entitled  to  recover. 

As  the  land  was  not  sold  until  1890,  the  plaintiff's  cause 
of  action  did  not  accrue  until  then,  and  is,  therefore,  not 
barred  by  the  statute  of  limitations.  This  defence  was  not 
seriously  urged  before  us. 

For  the  reasons  given,  we  think  there  should  be  a  new 

trial. 

Error. 


ANN  E.  BROWN  et  al.  v.  T.  B.  McKEE,  Adm'r.  of  WILLIAM 

WALKER  ec  al. 

Administration — Assets —  Parties — Pleading — New  Trial. 

1.  In  an  action  against  one  surety  on  an  administration  bond  it  is  not 
error  in  the  Court  to  refuse  to  make  an  order  to  join  the  other 
sureties. 

2.  Tfae  admission  of  incompetent  testimony  will  not  be  sufficient  to 

warrant  a  new  trial  where  it  is  apparent  it  could  work  no  injury 
to  the  party  objecting. 

3.  A  judgment  by  default  against  an  administrator  appointed  prior  to 

July,  1869,  rendered  in  an  action  begun  in  1882,  conclusively 
fixes  bim  with  assets — notwithstanding  the  complaint  upon  which 
the  judgment  was  based  failed  to  allege  that  he  was  possessed  of 
assets. 

4.  The  objection  that  an  action  upon  an  administrator's  bond  was  not 

brought  in  the  name  of  the  State  must  be  made  in  apt  time. 
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This  was  a  civil  action,  tried  at  Spring  Term,  1890,  of 
the  Superior  Court  of  Mecklenburg  County,  before  Philips,  J. 

The  facts  shown  and  admitted  by  the  pleadings  were  as 
follows: 

On  the  30th  day  of  April,  1858,  T.  B.  McKee  administered 
on  the  estate  of  William  Walker,  deceased,  giving  as  sureties 
on  his  administration  bond  R.  R.  Rea,  J.  B.  Walker  and 
J.  L.  Walker.  In  the  year  1862,  J.  B.  Walker  and  the  defend- 
ant W.  H.  Walker  administered  on  his  estate. 

On  the  14th  day  of  August,  1882,  the  plaintiff  Ann  E. 
Brown  and  others,  the  distributees  of  William  Walker, 
brought  an  action  against  T.  B.  McKee  and  the  sureties  on 
his  administration  bond,  including  the  defendant  W.  H. 
Walker,  as  administrator  of  J.  B.  Walker,  in  the  Superior 
Court  of  Mecklenburg  County. 

The  summons  in  said  action  was  served  on  the  defendant 
W.  H,  Walker,  administrator,  but  he  failed  to  appear  or  file 
any  answer  to  the  complaint. 

The  cause  was  referred  to  the  Clerk  to  take  and  state  an 
account  of  the  estate  of  Wm.  Walker  in  the  hands  of  said 
McKee,  as  his  administrator,  for  the  purpose  of  ascertain- 
ing and  reporting  the  amount  due  to  the  plaintiffs  as  dis- 
tributees of  Wm.  Walker. 

The  referee  filed  his  report  at  the  February  Term,  1888, 
of  said  Court,  showing  a  balance  of  more  than  $l,iOO  in  the 
hands  of  the  administrator,  with  interest  thereon  from  the 
15th  day  of  October,  1872;  and  no  exception  having  been 
filed  the  report  was,  at  that  term  of  the  Court,  confirmed. 

The  present  action  was  brought  against  W.  H.  Walker 
as  administrator  of  J.  B.  Walker,  and  heirs  at  law  and  dis- 
tributees of  J.  B.  Walker,  on  the  26th  day  of  November,  1888, 
to  enforce  said  recovery. 

When  the  cause  was  called  for  trial  the  defendant  W.  H. 
Walker  moved  the  Court  to  make  T.  B.  McKee,  and  the 
other  sureties  on  the  bond  of  said  McKee,  admiDistrator  of 
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Wm.  Walker,  parties  to  this  action,  insisting  that  they  were 
necessary  parties  to  a  complete  determination  of  the  matters 
involved  therein.  The  Court  refused  the  motion,  and  the 
defendant  W.  H.  Walker  excepted. 

The  plaintiff  offered  in  evidence  the  record  of  the  suit 
begun  in  August,  1882,  and  rested  her  case. 

The  defendant  W.  H.  Walker  asked  the  Court  to  submit 
issues  to  the  jury  raised  by  his  answer  to  the  complaint,  and 
also  offered  evidence  to  establish  the  different  defences 
therein  set  up,  all  of  which  was  objected  to  by  plaintiff  upon 
the  ground  that  the  judgment  in  the  case  of  Ann  E.  Broxvn 
d  al.  V.  T.  B.  McKee  et  aL  was  conclusive  as  to  W.  H.  Walker, 
administrator,  as  to  all  defences  set  up  by  him  in  said  answer; 
and  by  the  defendants  H.  K.  DeArmond  and  wife,  upon  the 
ground  that,  while  the  judgment  was  not  conclusive  as  to 
the  statute  of  limitations  upon  said  defendants  DeArmond 
and  wife,  nor  as  to  the  defence  and  denials  contained  in  their' 
answer,  the  defendant  W.  H.  Walker,  administrator,  having 
failed  to  appear  or  plead,  the  judgment  was,  as  to  him,  an 
absolute  and  final  judgment,  in  the  sense  that  it  fixed  him 
with  assets  to  pay  the  debt  sued  for,  and  that  he  could  not 
now  be  allowed,  in  this  way,  to  change  its  nature  or  effect  as 
an  absolute  judgment  to  the  prejudice  of  said  defendants 
DeArmond  and  wife. 

This  objection  was  sustained,  and  the  Court  refused  to  sub- 
mit the  proposed  issues,  or  to  allow  the  evidence  to  be  intro- 
duced, and  the  defendant  W.  H.  Walker  excepted. 

After  the  argument  addressed  to  the  Court  was  begun,  the 
counsel  for  the  defendant  Walker,  administrator,  contended 
that  there  was  nothing  in  the  record  of  the  action  of 
Ann  E.  Braum  et  aL  v.  T.  B.  McKee  et  al.  to  show  that 
J.  B.  Wiilker,  the  intestate  of  W.  H.  Walker,  died  before  the 
1st  day  of  July,  1869,  or  that  the  defendant  W.  H.  Walker, 
administered  on  his  estate  prior  to  that  date,  and  contended 
that  the  judgment  on  which  this  action  is  based  was  not  a 
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iinal  judgment,  and  not  a  judgment  absolute  as  to  this 
defendant,  but  only  ascertained  the  indebtedness  of  T.  B. 
McKee  as  administrator  of  William  Walker.  Thereupon, 
an  issue  was  submitted  as  follows : 

"When  did  W.  H.  Walker  take  out  letters  of  administra- 
tion upon  the  estate  of  J.  B.  Walker?" 

The  plaintiff  and  defendant  H.  K.  DeArmond  and  wife 
then  introduced  evidence  tending  to  show  that  J.  B.  Walker 
died  in  1862,  and  W.  H.  Walker  qualified  as  his  administra- 
tor in  (1862)  the  same  year;  also  the  answer  of  defendant 
W.  H.  Walker,  which  admitted  that  said  W.  H.  Walker 
made  a  settlement  of  the  estate  of  his  intestate  in  the  year 
1864. 

The  defendant  W.  H.  Walker  nuly  objected  to  the  evi- 
dence.    The  Court  overruled  the  objection,  and  the  defend- 
ant W.  II.  Walker,  administrator,  excepted.     Upon  the  evi- 
'  dence  and  the  Judge's  charge  in  reference  thereto,  the  jury 
answered  the  issue  as  follows: 

"At  July  Term,  1862,  of  the  Court  of  Pleas  and  Quarter 
Sessions  of  Mecklenburg  County." 

The  defendant  Walker  asked  the  Court  to  instruct  the  jury 
that  the  effect  of  the  record  of  the  action  offered  in  evidence 
by  the  plaintiff  was  not  a  suit  upon  the  administration  bond 
of  T.  B.  McKee,  administrator  of  William  Walker,  for  the 
reason  that  it  was  not  instituted  by  the  State  on  the  relation 
of  the  parties  in  interest,  but  that  the  same  was  a  suit  insti- 
tuted  by  Ann  E.  Brown   against  the  defendants  therein 
named,  and  that  the  judgment  therein  rendered  did  not  fix 
the  defendant  Walker  with  assets.     The  Court  declined  to 
give  the  instructions,  but  held  that  said  judgment  was  an 
absolute  judgment  against  said  W.  H.  Walker,  and  fixed  him 
with  assets.     To  the  refusal  of  the  Court  to  give  the  instruc- 
tion prayed,  the  defendant  W.  H.  Walker  excepted.    Judg- 
ment for  the  plaintiff  against  W.  H.  Walker,  administrator, 
and  in  favor  of  DeArmond  and  wife. 
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The  defendant  W.  H.  Walker  appealed  to  the  Supreme 
Court,  and  assigns  as  causes  of  error — 

1.  The  refusal  of  his  Honor  to  make  others  parties  to  the 
action. 

2.  The  refusal  of  his  Honor  to  submit  the  issues  and 
receive  the  testimony  offered  by  the  defendant  Walker  to 
establish  the  defences  set  up  in  his  answer. 

3.  The  introduction  of  parol  testimony  to  show  when  the 
defendant  Walker  administered  on  the  estate  of  J.  B.  Walker. 

4.  The  ruling  of  the  Court  as  to  the  effect  of  the  judgment 
rendered  in  the  action  of  Ann  E,  Bromn  et  al,  v.  T.  B.  McKeCy 
Administrator,  et  a/. 

Mr.  C.  Dowdj  for  plaintiff. 

Mat8r»,.G.  R  Bmon,  P.  I),  Walker  and  C.  W.  Tillett,  for 
defendant. 

Shepherd,  J. :  The  first  exception  is  addressed  to  the  refusal 
of  the  Court  to  make  T.  B.  McKee,  administrator  of  William 
Walker,  and  the  other  sureties  to  his  administration  bond, 
parties  to  this  action.  This  exception  cannot  be  sustained. 
FlacJc  V.  Dawson,  69  N.  C,  42 ;  Sijme  v.  Bunting,  86  N.  C,  175 ; 
The  Code,  §  186. 

The  second  exception  is  also  without  merit.  The  defend- 
ant W.  H.  Walker  was  sued  as  the  administrator  of  J.  B. 
Wttlker,  who  was  a  surety  on  the  administration  bond  of 
T.  B.  McKee.  He  was  duly  served  with  process,  but  failed 
to  appear,  and  as  the  matters  of  defence  which  he  now  offers 
to  establish  could  have  been  asserted  by  him  in  that  action, 
he  is  concluded  by  the  judgment,  and  cannot  now  litigate 
them. 

The  third  exception  is  to  the  admission  of  parol  testi- 
mony to  show  the  date  of  the  administration  of  the  said 
W.  H.  Walker. 
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It  does  not  appear  that  such  testimony  was  introduced: 
the  case  simply  stating  that  "evidence"  was  admitted  upon 
that  point.  Conceding,  however,  that  such  testimony  was 
inadmissible,  and  that  the  question  could  only  have  been 
determined  by  the  record  of  the  appointment,  and  that  it 
should  have  been  tried  upon  inspection  by  the  Court,  we  are 
unable  to  see  how  the  appellant  was  in  any  way  prejudiced. 

The  only  purpose  and  effect  of  the  evidence  was  to  prove 
that  the  said  defendant  administered  prior  to  the  1st  of  July, 
1869,  and  this  is  clearly  admitted  by  his  answer,  in  which  he 
states  that  his  intestate  died  in  1862,  and  that  he,  as  admin- 
istrator, settled  the  estate  in  August,  1864.  The  exception 
must  therefore  be  overruled. 

The  remaining  exception  involve?  an  inquiry  into  the 
nature  of  the  judgment  rendered  against  the  said  Walker 
in  the  former  action  as  administrator.     His  intestate  was  one 
of  the  sureties  on  the  administration  bond  of  T.  B.  McKee, 
and  these  plaintiffs  brought  an  action  on  said  bond  against 
the  principal  and  sureties.     The  said  Walker,  as  adminis- 
trator of  J.  B.  Walker,  was  made  a  party  defendant,  but 
failed  to  appear  or  make  any  de  ence  whatever.     Upon  a 
reference  it  was  found  that  McKee  was  considerably  indebted 
as  administrator  to  the  plaintiffs,  and  the  report  was  con- 
firmed and  judgment  rendered  against  all  of  the  defendants. 
It  is  insisted  by  the  defendant  Walker  that  this  judgment 
did  not  have  the  effect  of  fixing  him  with  assets,  and  that  he 
is  now  at  liberty  to  show  that  he  has  properly  administered 
the  estate,  and  that  the  lands  of  his  intestate  should  be  sub- 
jected to  the  payment  of  the  claims  of  the  plaintiffs.    While 
the  judgment  is  somewhat  informal  it  expressly  includes  all 
of  the  defendants,  and  the  mcst  favorable  view  in  which  it 
can  be  considered  as  to  Walker  is  that  it  is  a  judgment 
against  him  as  administrator.     As  the  administration  was 
prior  to  the  first  day  of  July,  1869,  this  case  is  governed  by 
the  laws  existing  at  that  time  {The  Code,  §§  1476,  1477),  and 
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we  think  it  well  settled  that  under  the  former  practice  "a 
judgment  against  an  executor  or  administrator,  whether  by 
default  or  demurrer,  or  upon  any  plea  pleaded  by  an  execu- 
tor or  administrator  except  pl-eije  adminidravit,  or  admittijig 
assets  to  such  a  sum,  and  rieiis  ultra,  is  conclusive  upon  him 
that  he  has  assets  to  satisfy  such  judgment."  Iredell  Exe- 
cutors, 673;  Eaton ^s  Forms,  Note,  225.  In  Ruggles  v.  Shear- 
man,  14  Johns.,  446,  it  was  held  that  "if  an  executor  or 
administrator  confesses  a  judgment  or  suffers  judgment  by 
default,  he  is  estopped  from  denying  assets  to  the  extent  of  the 
judgment  as  far  as  regards  the  plaintiff  therein."  To  the 
same  effect  are  Triel  v.  Edwards^  »>  Modern  Rep.,  368;  Rock 
V.  Leighton,  1  Silk,  310;  Skelton  v.  Ilawling,  1  Wilson,  258; 
Wheatley  v.  Lane,  1  Saunders,  216,  and  numerous  other 
cases.  This  doctrine  is  considered  as  firmly  established 
by  modern  writers  (2  American  Law  of  Administrators,  792), 
and  is  recognized  to  have  been  the  former  law  in  this  State 
in  McDowell  v.  A^mry,  66  N.  C,  444.  In  that  case  it  is  said 
that  *'  where  a  personal  representative  is  sued,  he  must  pro- 
tect himself  by  proper  pleading,"  and  the  administrator 
having  withdrawn  his  plea  of  "fully  administered,"  it  was 
held  that  a  judgment  against  him  for  "'  the  debt  of  his  intes- 
tate" fixed  him  with  assets.  So  in  Hooks  v.  Moses,  8. Iredell, 
88,  where  a  judgment  was  confessed  l»y  an  administrator 
before  a  Justice  of  the  Peace  for  the  amount  of  the  debt,  and 
nothing  was  said  about  assets,  it.  was  held  in  an  action  upon 
this  judgment  that  the  plea  of  plene  administravit  was  imma- 
terial, as  the  former  judgment  was  conclusive  against  the 
defendant  upon  that  question.  The  case  of  Armistead  v. 
Harramo7id,  4  Hawks,  339,  is  not  in  conflict  with  the  above 
authorities,  as  it  was  there  simply  held  that  a  judgment 
against  an  administrator  for  the  debt  of  his  intestate,  while 
evidence  of  the  debt  and  of  assets,  did  not,  as  to  the  latter, 
bind  his  sureties,  who  were  not  parties  to  the  action. 
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It  is  also  contended  that  the  complaint  in  the  former  action 
should  have  alleged  that  the  defendant  Walker  was  possessed 
of  assets,  and  our  attention  was  called  to  the  declaration  in 
Piatt  V.  ItobbinSy  1  Johns.,  276,  which  contains  such  an  aver- 
ment. The  case  is  not  in  point,  as  it  was  an  action  of  debt 
upon  a  former  judgment  suggesting  a  devastavit,  which  was 
one  of  the  methods  of  enforcing  a  judgment  after  a  return 
nulla  bona  upon  an  execution  de  bonis  testaioris.  Under  the 
former  system  an  action  against  an  administrator  for  the 
recovery  of  a  debt  due  by  his  intestate,  in  itself  implied  a 
charge  that  the  administrator  had  such  assets;  and,  as  we 
have  seen,  it  was  necessary  for  him  to  protect  himself  against 
liability  by  proper  pleas.  Indeed,  it  was  a  common  practice 
to  declare  simply  upon  the  debt  of  the  intestate,  and  if  there 
was  a  judgment  by  default  or  on  plea  as  to  the  assets,  the 
judgment  was  regarded  as  fixing  them  in  the  hands  of  the 
administrator.  The  manner  of  enforcing  such  judgments  is 
elaborately  considered  in  McDowell  v.  Asburyy  supra,  and 
need  not  be  repeated  here.  Suffice  it  to  say  that  if  the 
Sheriff  returned  nidla  bona  to  the  fieri  facias  de  bonis  testatoris, 
the  plaintiff  must  generally  have  proceeded  by  scire  facias 
in  order  to  have  obtained  an  execution  de  bonis  pro  priis, 
and  in  such  proceeding,  while  the  defendant  could  make  any 
defence  arising  subsequent  to  the  judgment  fixing  him  with 
assets  (as  for  instance,  their  loss  or  destruction  under  excusa- 
ble circumstances),  he  would  be  precluded  from  setting  up 
any  matter  which  could  have  been  pleaded  before  the  rendi- 
tion of  such  judgment.  The  same  principle  applies  in  this 
proceeding,  but  the  only  matter  which  the  said  defendant 
relied  upon  could  have  been  pleaded  before  the  judgment, 
and  is  therefore  inadmissible. 

The  objection  that  the  former  action  should  have  been 
commenced  in  the  name  of  the  State,  would  have  been  good 
if  taken  in  apt  time  {Carmichal  v.  Moore,  88  N.  C,  29),  but 
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canuot  avail  the  defendant  under  the  circumstances  of  this 
case 

Our  conclusion  is,  that  as  Walker,  administrator,  is  fixed 

with  ai^ets,  and  as  it  is  not  sho^n  that  he  and  his  sureties 

are  insolvent  {Latham  v.  Bell,  69  N.  C,  135,  and  Lilly  v. 

Wooley,  94  N.  C,  412),  the  land  should  not  be  sold,  and  the 

judgment  against  the  said  Walker  should  be  affirmed. 

Affirmed. 


JOHN  D.  BRO  WN  v.  T.  D.  MILLER  et  al. 
Chattel  Mortgage — Lieii — Description  of  Property, 

1.  A  chattel  mortgage  upon  the  mortgagor's  **  entire'  crop  of  cotton  to 
be  raised  by  me  or  my  tenanta  on  all  my  lands  during  the  year 
1889  "  dufSciently  designates  the  property  conveyed  to  make  the 
instrument  operative,  and  the  fact  that  the  land  upon  which  the 
crop  was  planted  was,  while  it  was  growing,  recovered  from  the 
mortgagor  by  one  claiming  under  superior  title,  did  not  affect  the 
validity  of  the  lien. 

3.  A  subsequent  mortgage  on  same  property  given  to  secure  advance- 
ments of  **  supplies,*'  there  being  nothing  to  show  for  what  pur- 
pose the  supplies  were  furnished,  did  not  create  a  prior  lien. 

Civil  action,  tried  at  Fall  Term,  1890,  of  Mecklenburg 
Superior  Court,  Brow^/i,  J.,  presiding. 

The  action  is  brought  to  recover  the  value  of  a  bale  of 
cotton  which,  it  is  alleged,  belonged  to  the  plaintiff  and  was 
converted  by  the  defendants  to  their  own  use. 

On  the  trial  the  plaintiflF  put  in  evidence  a  chattel  mort- 
gage proved  and  registered  on  the  23d  of  January,  1889, 
executed  to  him  by  John  P.  Patterson,  whereby  the  latter 
purported  and  undertook  to  convey  to  the  plaintiff  his  "  entire 
crop  of  cotton  to  be  raised  by  me  or  my  tenants  on  all  my 
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lands  daring  the  year  1889,"  etc.  The  mortgagor  was  exam- 
ineil  as  a  witnef^s  for  the  plaintiff,  and  testified  that  *'the 
defendants  got  the  bale  of  cotton,  which  is  the  subject  of  this 
controversy,  from  me  in  October,  1^89."  The  plaintiff  then 
asked  the  witness:  "On  whose  land  was  that  cotton  raised?" 
Under  objection,  the  Court  allowed  the  witness  to  say:  "On 
the  lands  I  live  on  at  home,  and  have  been  on  for  fifteen 
years.  The  lands  were  known  as  my  lands.  I  paid  for 
them  as  my  lands.  On  the  2d  of  February,  1889,  I  was 
declared  by  the  Court  (in  an  action)  not  to  be  the  owner." 
One  Fisher  obtained  judgment  in  his  favor  for  the  land  in 
the  action  referred  to,  and  afterwards  Patterson  leased  the 
land  from  him  in  June,  1889,  and  agreed  to  pay  him  one 
bale  of  cotton  as  rent,  which  Fisher  directed  him  to  leave  at 
Nesbit's  gin.  The  bale  of  cotton  in  question  was  produced 
on  the  lands  mentioned,  and  which  Fisher  so  recovered. 

In  March,  1889,  Patterson  executed  to  the  defendants  his 
other  mortgage,  which  was  duly  registered  on  the  4th  of  the 
same  month,  to  secure  a  debt  due  to  them  for  "  supplies," 
which  they  furnished  to  him,  and  the  cotton  in  controversy 
was  embraced  by  this  m^^rtgage.  Patterson  further  testified 
that  he  delivered  the  bale  of  cotton  in  question  to  defend- 
ants as  the  rent  he  owed  Fisher,  and  directed  them  to  deliver 
it  to  him  as  such  rent.  Nesbit  (who  is  one  of  the  defend- 
ants) took  the  bale  and  refused  to  so  deliver  it,  saying 
that  the  defendants  wanted  it  on  account  of  their  mortgage 
debt  above  mentioned.  Patterson  said  he  was  willing  to 
this  if  Fisher  was  willing.  The  defendants  took  the  bale, 
and  Patterson  the  next  week  delivered  to  Fisher  another 
bale  for  the  rent  due  him. 

The  Court  submitted  to  the  jury  two  issues,  the  first  of 
which  was:  "Did  the  defendants  wrongfully  convert  the 
bale  of  cotton  belonging  to  the  plaintiff  as  alleged?"  The 
defendants  insisted  that  the  Court  should  instruct  the  jury 
to  respond   No  to  this  issue,  but  on  the  contrary  it  told 
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them,  that  if  they  believed  the  evidence,  to  respond  Yes, 
and  the  defendants  excepted. 

There  was  a  verdict  and  judgment  for  the  plaintiff,  and 
the  defendants  appealed,  assigning  error  as  follows: 

"  1.  For  admission  of  evidence  objected  to,  as  above  set 
forth. 

"2.  For  refusal  to  charge  that,  upon  all  the  evidence,  the 
jury  should  answer  the  first  issue  No. 

"  3.  For  error  in  charging  that,  if  the  jury  believed  the 
evidence,  they  should  answer  the  first  issue  Yes." 

Mr.  G.  F.  BaaaHy  for  plaintiff. 

Messrs.  Jones  &  Tillett  (by  brief),  for  defendants. 

Merrimon,  C.  J. — after  stating  the  case:  The  deed  of 
mortgage  under  which  the  plaintiff  claims  title  to  the  bale 
of  cotton  in  controversy  suflRciently  designates  and  identi- 
fies the  land  upon  which  it  was  to  be  produced,  and  the  cot- 
ton itself,  to  render  this  deed  operative  and  effectual  for  the 
purpose  contemplated  by  it.  The  purpose  of  this  description 
was  not  to  designate  land  to  which  the  mortgagor  certainly 
had  absolute  or  perfect  title,  but  the  land  claimed  by  him  as 
his  at  the  time  he  executed  the  deed,  and  upon  which  he 
intended  that  himself  or  his  tenants  should  thereafter  pro- 
duce the  cotton  crop  that  the  mortgage  was  intended  to 
embrace.  The  simple  purpose  was  to  identify  the  land 
claimed  by  him  as  his  on  which  the  crop  of  cotton  was  to  be 
produced.  The  mere  fact  that  a  third  party,  after  the  deed 
was  executed,  recovered  the  land  sufficiently  described  by  it, 
could  not  affect  the  suflBciency  of  the  description  or  the  deed. 
The  land  described  as  "  my  (the  mortgagor's)  land"  remained 
the  same.  The  description,  the  designation  of  it,  was  not 
destroyed  or  rendered  less  certain. 

The  cotton  crop  conveyed  by  the  deed  was  sufficiently 
designated     It  was  not  an  indefinite  part  of  it,  but  all — 
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"  the  entire  crop  of  cotton  to  be  raised  by  me  (the  mortgagor) 
or  my  tenants  on  all  my  lands  during  the  year  1889" — that 
is,  the  "  entire  crop"  so  raised  on  the  land  described  as  "  my 
(the  mortgagor's)  land."  The  deed  identified  the  land  and 
the  cotton  crop  embraced  by  it  with  such  definitenessasthat 
the  same  could  be  certainly  ascertained  and  known.  Wood- 
lief  \.  Harris,  95  N.  C,  211 ;  Gwathney  v.  Eiheridge,  99  N.  C, 
571 ;  State  v.  Logan,  100  N.  C,  454. 

Nor  could  the  supervenient  rights  of  Fisher,  after  he  recov- 
ered the  lands  from  the  mortgagor,  as  the  latter's  landlord, 
to  rent — the  one  bale  of  cotton — render  the  mortgage  inop- 
erative, except  to  the  extent  of  the  rent.  As  to  this,  the 
statute  {The  Code,  §  1754)  gave  the  landlord  a  prior  lien  for 
the  rent;  but  the  whole  cotton  crop  belonged  to  the  plaintiff, 
subject  only  to  that  lien  As  between  the  plaintiff  and  the 
mortgagor  the  mortgage  remained  effectual,  except  as  to  the 
rent. 

The  defendants  contend,  however,  that  the  mortgagor, 
Patterson,  executed  to  them  in  March  next  after  Fisher 
recovered  the  land  from  him  a  mortgage  to  secure  a  debt 
created  for  "supplies,"  which  embraced  the  bale  of  cotton  in 
controversy,  and,  therefore,  they  had  good  title  to  the  same. 
This  contention  is  without  force.  The  last  mentioned  mort- 
gage was,  in  effect,  a  mortgage  second  to  that  of  the  plaintiff 
as  to  the  cotton  crop,  including  the  bale  in  question.  In  no 
aspect  of  this  second  mortgage,  so  far  as  appears,  can  it  be 
treated  as  creating  a  prior  lien  in  favor  of  the  defendants,  as 
allowed  in  certain  cases  by  the  statute  {The  Code,  §  1799).  It 
does  not  appear  how,  or  for  what  purpose,  or  on  what  account 
the  "supplies"  were  made  by  the  defendants  to  the  mort- 
gagor, liaivlings  v.  Hunt,  90  N.  C,  270,  and  cases  there  cited. 
The  defendants  further  contend  that  the  bale  of  cotton  in 
question  belonged  to  Fisher,  the  landlord,  as  and  for  the 
rent  due  to  him  from  Patterson.  We  do  not  think  the  evi- 
dence went  to  prove  that  this  bale  of  cotton,  was  delivered 
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to  the  landlord  to  pay  the  rent  so  due  to  him  A\ccepting 
the  evidence  pertinent  as  true,  it  only  showed  that  Patterson, 
the  tenant,  at  first  intended  that  it  should  go  to  pay  the  rent, 
but  the  defendants  did  not  so  receive  it  for  the  landlord : 
they  insisted  that  they  should  have  it  on  account  of  their 
mortgage  debt;  the  tenant,  their  mortgage  debtor,  consented, 
and  afterwards  he  delivered  to  his  landlord  another  and  dif- 
ferent bale  in  discharge  of  the  rent  due  to  him.  This  cer- 
tainly is  the  fair  and  just  interpretation  of  the  facts  as  they 

appear. 

AffiruTed. 


THE  TOWN  OF  DURHAM  v.  THE  RICHMOND  AND  DANVILLE 
RAILROAD  COMPANY  and  the  NORTH  CAROLINA  RAILROAD 
COMPANY. 

Corporati<yii — Statute,  Public  and  Private — Evidence — Case  on 

Appeal — Printing  Becord. 

1.  The  Rtatute  (chapter  82,  Laws  of  1848-'49)  incorporating  the  North 

Carolina  Railroad  C>*mpanj  is  a  private  act;  and  it  is  error  to 
permit  it  to  be  read  and  commented  on  to  the  Court  or  jury  until 
it  has  been  properly  introduced  as  evidence. 

2.  Tiie  rules  require  that  the  appellant  shall  print  the  case  on  appeal,  and 

where  that  has  been  settled  by  the  trial  Judge,  and  will  exceed 
twenty  printed  pages,  the  Court  will  order  that  the  ap|)ellant,  if 
successful  in  his  appeal,  be  allowed  to  tax  the  costs  of  the  extra 
necessary  printing  against  t)ie  appellee. 

3.  The  attention  of  irial  Judges  is  directed  to  evils  resulting  from  the 

insertion  of  unnecessary  matter  in  casps  on  apiieal,  e8|)ecially 
when  ^tenographic  reports  are  made  of  the  trial. 

Civil  action,  tried  at  Fall  Term,  1890^  of  Chatham  Supe- 
rior Court,  MacRae,  J.,  presiding. 

There  was  a  verdict  and  judgment  thereon  for  the  defend- 
ants, from  which  the  plaintiff  appealad. 
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In  the  argument  to  the  Court  and  jury,  the  counsel  for 
the  defendants  began  to  read  the  charter  of  the  North  Caro- 
lina Railroad  Company,  being  Laws  of  1848-'49,  ch.  82. 
Objection  was  at  once  made  by  plaintiff,  because  the  charter 
had  not  been  offered  in  evidence.  The  objection  was  over- 
ruled on  the  ground  that  it  was  a  public  act  of  which  the 
Court  would  take  judicial  notice,  and  his  Honor  allowed 
said  charter  to  be  read  and  commented  on,  both  to  the  Court 
and  jury,  without  the  same  having  been  introduced  in  evi- 
dence. The  plaintiff  excepted  and  assigned  this  ruling  as 
error.' 

Messrs.  John  Devei^euXj  Ji\,  and  W.  W.  FullcTy  for  plaintiff. 
Mesfrrs.  D,  Sche7ick%  F.  H.  Busbee,  J.  W,  Graham  and  W.  A, 
Guthrie,  for  defendant. 

Merrimon,  C.  J. — after  stating  the  facts:  We  are  con- 
strained to  grant  a  new  trial  in  this  case  upon  the  ground 
that  the  charter  (Acts  1848-'4V^)  of  the  defendant,  the  North 
Carolina  Railroad  Company,  is  a  private  statute,  and,  the 
the  plaintiff  objecting,  the  Court  erroneously  allowed  the 
defendants  to  read  and  comment  upon  the  same  to  the  jury 
without  having  first  put  it  in  evidence  in  a  proper  way  on 
the  trial. 

The  defendants  contend  earnestly  that  this  charter  is  a 
public  statute.  It  must  be  conceded  that  it  embraces  two 
or  three  public  statutory  provisions,  but  as  to  its  chief  pur- 
pose, and  in  the  respects  material  for  which  it  was  read  to 
the  jury,  it  is  clearly  private  and  evidential  in  its  nature 
and  application.  Its  purpose  is  to  authorize  and  create — not 
a  public  or  political  corporation,  but  a  private  one,  to  extend 
to  individuals,  such  as  purchase  and  own  its  shares  of  capital 
stock,  personal  and  private  advantages.  The  charter  confers 
corporate  powers  to  enable  individuals  the  more  successfully 
to  do  and  prosecute  th^  important  business  of  transportation 
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of  persons  and  freights  on  a  large  scale  and  receive  compen- 
sation therefor,  and  thus  incidentally  to  extend  important 
public  convenience  and  advantage,  which  latter  is  largely 
the  consideration  to  be  paid  for  the  franchises  granted  to  the 
corporators.  The  statute,  in  so  far  as  it  confers  corporate 
powers  and  rights,  concerns  and  pertains  to  individuals  and 
their  business,  and  thus  it  has  that  quality  which  renders  it 
a  private  statute.  The  rights  of  the  public  are  incident  to 
and  grow  out  of  the  business  of  such  corporations,  and  these 
may  be  regulated  by  public  statutory  provisions  to  be  found 
in  some  respects  in  the  charter  itself,  and  in  others  in  sepa- 
rate public  statutes.  State  v.  Chambers,  93  N.  C,  600,  and 
the  authorities  there  cited;  State  v.  Railroad,  73  N.  C,  527. 
See  also  Hughes  v.  Conirhissioners,  107  N.  C,  598 ;  Railroad 
V.  Railroad,  106  N.  C,  27;  United  States  v.  Trinidad,  &c.,  137 
U.  S.  Rep.,  160 ;  Baltimore  &  Potoviac  Railroad  v.  Fifth  Bap- 
tist Church,  108  U.  S.,  317. 

A  private  statute  may  embrace  one  or  more  public  statu- 
tory provisions,  and  so,  also,  a  public  statute  may  embrace 
private  statutory  enactments,  but  such  intermixture  of 
statutes  does  not  change  or  modify  their  respective  natures. 
Whether  the  statute,  or  some  enactment  in  it,  is  public 
or  private,  is  a  question  of  law,  which  the  Court  must 
determine,  in  the  absence  of  statutory  enactment  declaring 
and  settling  its  nature.  Humphries  v.  Baxter,  6  Ired.,  437 ; 
State  V  Wallace,  94  N.  C,  827  ;  Pot.  Dwar.  on  Stats.,  53,  and 
notes. 

It  was  insisted  on  the  argument  that,  inasmuch  as  the 
charter  contained  public  statutory  provisions,  it  thereby 
became  and  therefore  is  a  public  statute.  As  we  have  just 
said,  such  intermixture  could  not  change  the  nature  of  a 
statute  or  a  provision  contained  in  it.  This  Court  has 
repeatedly  decided  that  statutes  containing  public  statutory 
provisions  were  private  statutes.     The  charter  of  the  Bank 
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of  North  Carolina  (Hay.  Man.,  61)  clearly  contaiued  such 
provisions,  and  in  Bank  v.  Clark,  1  Hawks.,  36,  it  was  held 
expressly  that  it  was  a  private  statute.  A  statute  (Acts 
1866-'67,  ch.  80)  in  respect  to  "The  Washington  Toll 
Bridge,"  expressly  referred  to  and  made  applicable  to  it  in 
certain  respects  the  public  statutes  (Rev.  Code,  ch.  101),  but 
this  Court  held  that  the  statute  w«s  private.  Covunimoiufs 
v.  Washington  Toll  Bridge  Co.,  Phil.,  118.  To  the  same  effect 
is  Humphries  v.  Baxter,  6  Ired.,  437. 

The  charter  in  question  provides  that  the  State  shall  be  a 
stockholder  of  the  corporation  created  by  it,  and  it  is  such 
stockholder  for  a  large  amount.  It  was  insisted  that  this 
made  the  statute  public  in  its  nature.  We  do  not  think  so. 
The  State,  laying  aside  its  sovereign  character  for  th^  pur- 
poses of  the  corporation,  put  itself  upon  a  footing  with  other 
corporators,  except  that  it  has  advantages  conceded  to  it  on 
account  of  the  large  amount  of  stock  it  owns.  That  the 
State  is  a  stockholder  does  not  necessarily  render  the  corpor- 
ation a  public  one.  Marshall  v.  Railroad  Co  ,  92  N.  C,  322; 
Bank  v.  Clark,  1  Hawks.,  36.  The  State  was  a  large  stock- 
holder in  the  bank  whose  charter  was  held  in  the  last  case 
cited  to  be  a  private  statute.  Connor  v.  Arkansas,  15  How., 
304. 

It  was  further  insisted  that  the  statute  was  published 
among  the  [ublic  statutes,  and  therefore  it  is  public.  There 
is  no  provision  in  it  or  elsewhere  directing  that  it  be  so  pub- 
lished. That  it  was,  could  not  alter  or  affect  its  nature  in 
legal  contemplation. 

It  is  clear,  in  our  judgment,  that  the  statute  in  question  is 
private  in  its  nature  and  purpose  in  the  respects  as  to  which 
the  appellants  read  and  commented  upon  to  the  jury.  It 
should  have  been  put  in  evidence  on  the  trial.  It  is  not 
questioned  that  private  statutes  must  be  pleaded  (The  Code, 
§264),  and  that  they  must  be  proven  when  they  become 
necessary  as  evidence. 
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It  is  strange,  indeed,  that  the  appellees  failed  to  put  the 
statute  in  question  in  evidence,  especially  as  it  was  so  con- 
venient to  do  so.  They  simply  needed  to  read  it  from  the 
statute  book  (The  Code,  §  1339).  The  evidence*  afforded  by 
it  was  material.  The  plaintiff  insists  upon  its  rights  to  have 
the  material  evidence  produced  on  the  trial  according  to  law. 
This  was  not  done,  and  therefore  it  is  entitled  to  a  new  trial 
and  we  so  adjudge. 

We  do  not  deem  it  proper  to  decide  several  other  interest- 
ing questions  presented  by  the  record,  because  to  do  so  might 
unduly  prejudice  one  party  or  the  other  on  the  next  trial. 

Error. 

After  the  opinion  in  this  case  had  been  filed  the  appellant 
made  a  motion  for  an  allowance  for  costs  of  extra  prinjbing. 

Mr,  John  Devereiix,  Jr.,  for  the  motion. 
Mr.  F.  H.  Busbcp,  contra. 

Clark,  J. :  This  is  a  niotion  by  the  appellant  to  re-tax  the 
bill  of  costs  in  this  Court  by  allowing  "the  actual  cost  of 
printing  the  record  and  brief."  Rule  29  requires  the  "  case  on 
appeal"  to  be  printed,  and  such  other  parts  of  the  record  as 
may  be  necessary  to  present  the  exceptions  made,  the  desig- 
nation of  such  parts  to  be  made  by  counsel  of  the  appellant. 
If,  however,  more  than  twenty  pages  are  printed,  the  costs 
for  the  excess  can  only  be  allowed  by  order  of  the  Court 
(Rule  31),  fjr  which  purpose  this  motion  is  now  made.  An 
inspection  of  the  transcript  shows  seventy -four  pages  printed. 
Of  these  sixty-eight  pages  are  in  the  "case  on  appeal"  set- 
tled by  the  Judge.  As  to  this  the  appellant  was  required  by 
the  rules  to  have  printed,  and  could  not  omit  any  part 
thereof.  It  is  but  just  that  he  should  be  allowed  for  said  sixty- 
eight  pages,  deducting  the  twenty  pages  already  taxed,  to-wit, 
forty-eight  pages  additional  at  sixty  cents  per  page.     The 
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other  six  pages  were  not  embraced  in  the  "case  on  appeal," 
presented  no  exception  to  be  reviewed,  and  were  unneces- 
sarily printed.  This  case  differs  from  Roberta  v.  Lewald,  po^, 
405,  in  which  the  case  on  appeal  was  only  two  pages,  and  the 
winning  party  having  been  allowed  the  cost  of  printing 
twenty  pages,  further  allowance  was  denied. 

In  this  connection  it  is  proper  to  note  that  the  "  case"  seems 
to  have  been  made  up  from  the  stenographer's  notes,  and 
instead  of  making  a  brief  of  the  evidence,  or  of  such  parts 
of  the  evidence  as  are  material,  the  entire  evidence  seems  to 
have  been  put  into  the  case.  This  may  save  labor  to  the 
Judge,  but  is  an  unnecessary  expense  to  parties,  and  is  not 
a  "case  settled"  within  the  meaning  of  the  statute.  As  the 
use  of  stenographers  will  become  more  common  in  our  Courts, 
the  attention  of  the  trial  Judges  should  be  especially  called  to 
this,  which  if  not  adverted  to,  is  likely  to  become  an  evil  and 
an  oppression.  It  is  not  intended  that  the  transcript  of  the 
"case  on  appeal"  should  become  a  dumping  ground  for  the 
entire  evidence  and  minutiae  of  the  trial  below.  The  par- 
ties, if  they  agree  on  the  case,  or  the  Judge,  if  he  settles  it, 
should  eliminate  the  points  excepted  to,  and  only  send  up 
in  connection  with  them  so  much  of  the  evidence  or  other 
matter  occurring  on  the  trial  as  may  be  necessary  to  present 
and  illustrate  the  matter  excepted  to.  The  Judge  does  not 
do  his  duty  in  "settling  the  case"  unless  he  keeps  this  in 
view.  Parties  ought  not  to  be  taxed  and  oppressed,  either 
with  the  copying  by  the  Clerk  below  or  by  the  printing  in 
this  Court,  of  a  vast  mass  of  testimony  utterly  irrelevant  so 
far  as  concerns  the  exceptions  to  be  reviewed.  This  is  said, 
not  in  criticism  of  the  careful  and  accurate  Judge  who 
tried  this  particular  cause,  but  because  this  is  a  "case"  some- 
what more  lengthy  than  was  necessary,  which  was  evi- 
dently due  to  reliance  on  stenographer's  notes,  and  to  pre- 
vent, by  a  timely  caution,  what  is  already  a  growing  evil 
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from  becoming  a  serious  and  fruitful  source  of  unnecessary 
and  oppressive  costs. 

As  to  the  brief  of  appellant,  he  has  already  had  taxed  for 
bis  benefit  ten  pages,  as  allowed  by  Rule  37.  We  do  not 
think  that  moie  was  necessary,  and  that,  with  a  proper  regard 
to  condensation  and  expense,  the  forcible  and  successful 
argument  of  the  appellant  could  have  been  put  within  that 
compass.  If  he  chose  to  elaborate  it  beyond  that  limit,  it 
must  be  at  his  ow^n  "cost  and  charges." 

Motion  allowed. 


R.  R.  ROBERTS  et  al.  v.  K.  LEWALD  et  al. 
Printing  Record — Costs — Appeal, 

1.  The  oostaof  preparing  and  cransmitttnK  ihe  traoBcript  of  a  record  on 

appeal  to  thia  Ck>urt  are  not  coets  in  this  Court,  but  in  the  Court 
below,  where  the  necessary  orders  and  judgments  for  their  pay- 
ment and  recoyery  should  be  entered. 

2.  The  successful  party  on  appeal  will  not  be  allowed  to  recover  costs 

for  printing  record  in  excess  of  ihe  amount  prescribed  by  Rule  81, 
excel  it  in  extraordinary  cases  where  the  necessity  for  such  print- 
ing is  made  to  appear. 

Motion  cjf  plaintiff  in  this  Court  to  re-tax  costs. 

Mr.  J.  W.  Hinsdalcy  for  petitioners. 
Mr.  T.  H.  Suttonj  for  defendants. 

Clark,  J.:  The  plaintiffs,  in  whose  favor  this  cause  w^as 
decided  at  last  term  (107  N.  C,  305),  move  to  re-tax  the  bill 
of  costs  so  as  to  allow — 
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1.  The  sum  of  $29.05,  paid  the  Clerk  of  the  Court  below 
for  preparing  the  transcript  of  the  record  on  appeal. 

2.  The  sum  of  $24.20,  paid  by  appellant  for  printing 
the  transcript,  in  excess  of  the  amount  already  allowed  and 
taxed  for  printing  the  maximum  of  twentj'^  p&ges,  under 
Rule  31. 

The  Code,  §  551,  requires  the  Clerk  below  to  make  out  and 
transmit  the  transcript  of  the  record  to  this  Court,  but  not 
unless  his  fees  therefor  are  paid  by  the  appellant.  Andrews 
V.  Whimani,  83  N.  C,  446;  Bailey  v.  Broivn,  105  N.  C,  127. 
Such  costs,  like  that  of  the  filing  and  justification  of  the 
appeal  bond  and  of  transmitting  the  record  here,  and  the 
like,  are  no  part  of  the  costs  of  this  Court.  They  accrued 
anterior  to  docketing  the  case  in  this  Court.  While  no  part 
of  the  costs  of  the  trial,  they  are  none  the  less  a  part  of  the 
costs  below,  and  their  recovery  must  be  adjudged  by  appro- 
priate orders  of  the  Judge  of  that  Court. 

The  Rule  (29)  requires  the  printing  of  the  "  statement  of 
case  "  and  of  "  the  exceptions  appearing  in  the  record  to  be 
reviewed  by  the  Court."  Rule  30  excepts  criminal  cases  and 
appeals  in  forma  pauperis.  Rule  31  restricts  the  amount  of 
printing  allowed  to  be  recovered  in  the  costs  to  a  maximum 
of  twenty  pages  of  the  transcript  of  the  record,  unless  other- 
wise specially  allowed  by  the  Court ;  and  the  Court  by  Rule 
32  may  order  additional  parts  of  the  record  to  be  printed. 
From  this^it  will  be  seen  that  the  rules  only  require  the  state- 
ment of  the  case  on  appeal,  and  such  other  parts  of  the 
record  as  present  exceptions  for  review,  to  be  printed ;  and 
that  the  Court  deemed,  as  a  general  rule,  that  twenty  pages 
would  be  amply  sufficient  for  that  purpose,  reserving,  how- 
ever, the  right  to  allow,  in  extraordinary  cases,  the  appellant, 
if  successful,  to  recover  for  the  printing  of  a  greater  number 
of  pages.  In  proper  cases  this  the  Court  will  allow ;  but 
such  cases  are,  in  fact,  unusual.  We  learn  from  our  Clerk 
that  the  average  cost  of  printing  transcripts  on  appeal  is 
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between  four  and  five  dollars,  the  cost  in  a  majority  of  cases 
being  less  than  that,  and  in  a  few  above  it  In  looking  into 
the  .printed  record  in  the  present  case,  we  find  that  the 
"* statement  of  case  on  appeal*'  occupies  only  two  pages.  A 
most  liberal  allowance  for-"  the  other  matters  required  to  be 
reviewed  by  the  Court"  will  not  entitle  the  plaintiff  to  recover 
in  all  for  more  than  the  twenty  pages  for  which  he  has 
already  been  allowed.  The  plaintiff,  in  causing  fifty-six 
pages  to  be  printed,  acted  iraprovidently,  and  cannot  expect 
the  appellee  to  bear  the  expense  of  the  unnecessary  printing. 
While  the  Court,  in  all  proper  cases,  will  certainly  allow  for 
printed  matter  in  excess  of  twenty  pages,  it  will  not  tax  the 
losing  party  with  needless  expense.  The  rule  requiring 
(except  in  criminal  and  pauper  appeals)  the  printing  of  the 
"case  on  appeal,''  and  the  other  parts  of  the  record  necessary 
to  be  reviewed,  is  a  necessity,  and  on  an  average  costs  in 
eachcaselessthanone-thirdof  the  tax  fee  formerly  allowed. 
It  is  a  rule  that  benefits  litigants  and  their  counsel,  as  well 
as  the  Court,  by  permitting  the  more  careful  as  well  as  the 
more  prompt  consideration  of  appeals.  But  the  Court  will 
not  allow  a  beneficial  and  necessary  requirement  to  be  abused 
by  saddling  parties  with  unnecessary  expense. 

Motion  denied. 


CHARLES  H.  SIMPSON  et  nl.  v.  T.  H.  PEORAM  et  al. 


Contract — Evidence— ^^ Letter-heads^^  and  AdvertiseTnenta, 


Upon  an  issue  whether  goods  had  been  delivered  to  defendant  as 
upon  consignment,  or  upon  an  absolute  sale — the  letter  contain- 
ing the  order  being  indefinite  on  this  point — the  ^'letter-head** 
of  the  defendant,  printe  I  upon  the  paper  upon  which  the  order 
was  written,  in  which  he  described  his  business  as  **  General 
Merchandise  Broker  "  and  solicited  consignments,  was  some  evi- 
dence to  be  submitted  to  and  considered  by  the  jury  in  determin- 
ing the  nature  of  the  transaction. 
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Civil  action,  tried  at  February  Term,  1891,  of  Forsyth 
Superior  Court,  Bynum,  J,,  presiding. 

The  plaintiffs  brought  this  action  to  recover  the  value  of 
a  considerable  quantity  of  flour  from  the  defendant  Pegram 
and  his  co-defendants,  who  are  his  assignees.  Pegram 
ordered  from  the  plaintiffs  the  flour  in  question  by  letter,  of 
which  the  following  is  a  copy : 

OFFICB  OF 

T.  H.  Peoram.  Jr.. 
Osneral  Merehandiae  Broker, 

CONSIONICENTB  SOLICITKD. 

And  dealer  in  Wagons,  Grain,  Hiiy,  Mill  Feed.  etc. 

Winston,  N.  C.  Nov.  14. 1887. 

Messrs.  Simpson,  Bass  A  Co,^  Richmond^  Va, 

•  Obnts  :— Please  send  me  the  following : 

100  bags  98lb  Bob  White  50  Bbls. 
100    *•      49  *•        **        25     * 

200    •*      24  *•        '*        25    ♦' 

400    ••       12  ••        "        25    ** 

Ship  as  soon  ha  possible,  as  I  nee* I  tli-^  g<  lods  right  now.     Want  fresh 
goods.  Yours  truly, 

T.  H.  Peoram,  Jr. 

The  plaintiffs  contend  the  flour  was  consigned  to  defend- 
ant Pegram  and  not  sold  to  him. 

The  defendants  admit  the  flour  in  controversy  was  received 
by  the  defendant  Pegram,  and  the  most  of  it  was  in  his  pos- 
session at  the  time  of  his  assignment  to  Buxton  and  Grogan; 
passed  into  the  hands  of  the  assignees,  and  the  proceeds 
of  said  flour  is  now  in  their  hands,  but  the  defendants  con- 
tend the  flour  was  bought  by  the  defendant  Pegram  and 
not  consigned. 

The  following  issue  was  submitted  to  the  jury:  "Was the 
flour  in  controversy  in  this  action  consigned  to  the  defend- 
ant Pegram  by  plaintiffs?" 
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The  plainiiffs  offered  in  evidence  and  read  to  the  jury  the 
letter  above  set  forth,  and  rested  their  case. 

His  Honor  instructed  the  jury  that,  upon  the  evidence 
offered  by  the  plaintiffs  they  should  render  a  verdict  for  the 
defendants  and  answer  the  issue  No.     Plaintiffs  excepted. 

There  was  a  verdict  for  the  defendants,  and  thereupon  the 
Court  gave  judgment  in  favor  of  the  plaintiffs  against  the 
defendant  Pegram  for  the  value  of  the  flour,  and  that 
defendants'  assignees  go  without  day.  The  plaintiffs  having 
excepted,  appealed. 


Mr,  B.  B,  Glenn,  for  plaintiffs. 
Mr,  J,  S,  Grogan,  for  defendants. 


Merrimon,  C.  J. —after  stating  the  case:  In  the  course  of 
the  business  of  trade,  "letter-heads,"  "bill-heads,"  and  like 
advertising  raedium^*,  when  identified  and  connected  with 
the  party  using  and' giving  them  out  for' his  own  pui*pose 
and  advantage,  have  point  and  significance,  and  the  more 
when  they  appear  directly  in  connection  with  and  give  or 
reasonably  may  give  ca.st  and  meaning  to  business  corre- 
^X)ndence  and  transactions  in  their  nature  uncertiinand 
indeterminate  and  requiring  explanation  as  to  their  mean- 
ing and  purpose  They  may  and  oftentimes  ought  to  be 
taken  as  indicative  and  exphinatory  of  the  correspondence 
or  transactions  left  uncertain  and  imperfect  without  them, 
and  have  more  or  less  weight  according  to  their  nature, 
connections,  application,  bearing  and  the  circumstances. 
Oftentimes,  the  very  purpose  of  the  use  of  them  is  to  give 
the  public,  as  well  individuals,  notice  of  the  advertiser's 
business,  its  nature,  where  it  is  carried  en,  and  to  invite  cor- 
respondence, business  and  trade  transactions. 

When  a  person  thus  holds  himself  out — declares  the 
nature  of  his  business  and  purpose  to  another  person  with 
whom  he  deals,  in  the  absence  of  explanation  in  some  way 
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appearing  to  the  contrary — the  reasonable  inference  is  that 
his  contract,  the  transaction  pertinent  to  his  business,  was  of 
the  nature  contemplated  by  that  business  thus  made  known. 
And  that  he  thus  made  known  his  business,  may  in  a  proper 
case  be  shown  by  anj^  competent  evidence.     Thus,  if  such 
person  should,  under  a  "  letter-head  "  declaring  the  nature 
and  place  of  his  business,  write'  and  send  a  letter  to  a  person 
engaged  in  a  business  at  a  distance  from  him,  with  whom 
he  wished  and  proposed  to  have  a  business  transaction  per- 
tinent to  his  business,  without  particularly  specifying  its 
nature  and  terms,  and  a  transaction  accordingly  took  place, 
the  inference  would  be  that  it  was  such  as  his  business  con- 
templated, and  the  letter,  including  the  "  letter-head,"  would 
be  competent  evidence  of  the  fact  in  a  proper  case.    The 
true  oflSce  of  such  evidence  would  be  "to  interpret  the  other- 
wise indeterminate  intention  of  the  parties,  and  to  ascertain 
the  nature  and  extent  of  their  contracts,  arising  not  from 
express  stipulation  but  from  mere  implication  and  presump- 
tions and  acts  of  a  doubtful  and  equivocal  character;  and 
to  fix  and  explain  the  meaning  of  words  and  expressions  of 
doubtful  or  various  senses.     On  this  principle  the  usage  or 
habit  of  trade  or  conduct  of  an  individual,  which  is  known  to 
the  person  who  deals  with  him,  may  be  given  in  evidence 
to  prove  what  was  the  contract  between  them."    2  Gf.  Ev., 
§251.     In  the  notes  to   Wigglesworth  v.  DoUismi,  I  Smith's 
Leading  Cases,  300,  it  is  said,  "  The  usage  of  an  individual 
in  his  own  business  as  to  the  manner  of  performing  it,  and 
the  like,  if  known  to  the  party  dealing  with  him,  is  compe- 
tent to  show  that  the  contract  was  on  those  terms."     Norris 
V.  Foivler,  87  N.  C,  9. 

In  the  case  before  us,  the  defendant  Pegram  wrote  to  the 
plaintiffs  immediately,  undera  printed  "  letter-head,"  stating 
the  character  of  his  business — that  of  a  "  General  Merchan- 
dise Broker" — and  soliciting  **  consignments"  for  the  purpose 
of  his  business.     The  letter  was  in  nowise  inconsistent  with 


FEBRUARY  TERM,  1891 


411 


Simpson  v.  Peoram. 


such  business  purpose.  It  was  in  material  respects  indefi- 
nite in  its  terms.  It  did  not  contain  a  proposition  to  pur- 
chase goods  or  to  pay  for  the  same  presently  or  in  the 
future — it  simply  asked  that  the  goods  specified  be  sent  to 
him  promptly.  By  his  letter,  he  represented  to  the  plain- 
tifls  that  he  was  such  broker — that  he  desired  consignments 
of  goods  for  the  purpose  of  his  business — he  asked  that  cer- 
tain goods  pertinent  for  his  business  be  sent  to  him  at  once. 
Taking  his  representations  as  to  his  business — his  requests — 
the  whole  together  constituted  evidence  to  go  to  the  jury 
tending  to  prove  that  he  wished  and  intended  that  the  goods 
be  consigned  to  him  to  be  sold,  not  as  his  own,  but  as  the 
plaintiff',  in  the  course  of  his  business,  and  that  the  plain- 
tiffs so  understood,  intended  and  agreed;  and  sent  him  the 
goods  accordingly.  Pegram's  business  as  "  Greneral  Mer- 
chandise Broker"  did  not  by  its  nature  imply  that  he  pur- 
chased or  took  title  to  the  goods  he  sold — on  the  contrary, 
it  might  be  that  he  sold  such  merchandise  for  one  person  to 
another  for  compensation,  and  to  that  end,  and  to  facilitate 
his  business,  he  "  solicited  "  consignments  of  goods.  He  sent 
his  letter-head  in  connection  with  and  as  part  of  his  letter 
to  the  plaintiffs,  and  the  whole  constituted  evidence  of  his 
contract  with  them  and  tended  to  prove  that  the  flour  in  con- 
troversy belonged  to  them.  The  Court  should  have  so 
instructed  the  jury,  leaving  them  to  determine  its  weight. 
There  is  error.     The  plaintiffs  are  entitled  to  a  new  trial. 

Error. 
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JOHN  L.  HINTON  v.  GRIFFIN  PRITCHARD. 
Appeal — Rules  5,  17  aud  28, 

Whf  re  the  appellant  fails  to  docket  his  appeal  daring  the  term  at  which, 
under  the  statute  and  Ruled  of  Court,  it  should  be  docketed,  it  will 
be  dismissed  on  motion,  notwithstanding  the  appellee  did  not 
docket  the  certificate  and  dismiss  the  appeal,  as  he  might  have 
done  under  Rule  17. 

Motion  to  dismiss  appeal. 

Messrs,  E,  F.  Aydlette  nnd  W,  J  Gnffin,  for  appellant. 
Mr,  W.  D.  Prudeii,  for  appellee. 

Clakk,  J.:  The  appellee  moves  to  dismiss  the  appeal  on 
the  grounds — 

1.  That  the  record  has  not  been  printed,  as  required  by 
Rule  28. 

2.  That  the  appeal  was  not  docketed  at  the  Fall  Term, 
1890,  of  this  Court,  as  required  by  Rule  5,  the  judgment 
therein  having  been  rendered  prior  to  the  beginning  of  said 
term. 

3.  That  the  appellant  has  filed  no  appeal  bond. 

The  appellant  makes  no  defence  as  to  the  first  ground 
assigned.  As  to  the  second,  he  files  an  affidavit  of  his  coun- 
sel that,  though  the  judgment  was  rendered  and  the  case  on 
appeal  was  settled  by  the  Judge  prior  to  the  beginning  of 
the  Fall  Term  of  this  Court,  he  omitted,  in  the  press  of  busi- 
ness, to  notify  his  client  (the  appellant)  till  after  the  docket 
of  the  district  had  been  called,  and  when  it  was  too  late  to 
have  the  cause  argued  at  that  term.  The  appeal  was  dock- 
eted here  January  23,  1891.  If  this  excuse  were  entitled  to 
any  consideration  it  is  sufficient  to  say  that,  although  the  hear- 
ing of  that  district  had  passed,  as  the  appellee  had  not  dock- 
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eted  and  dismissed  the  appeal  as  entitled  to  do  (Rule  17),  it 
was  still  the  privilege  and  the  duty  of  the  appellant  to  docket 
his  appeal  during  the  Fall  Term  of  this  Court.  Porter  v. 
Railroad,  106  N.  C,  478. 

As  to  the  third  ground  of  the  motion,  the  appellant  has 
not  offered  to  file  a  bond,  or  make  a  deposit  in  lieu  thereof, 
which  the  Court  is  authorized,  in  its  discretion,  to  permit  to 
be  done.     Acts  188J),  chapter  135. 

On  either  one  of  the  grounds  assigned  in  his  motion,  the 
appellee  is  entitled  to  have  the 

Appeal  dismissed. 

Note. — Joyiier  v.  Hlnes  and  Whitehead  v.  Blandiford,  from 
Pitt  County,  and  Rodman  v.  Archbell,  from  Beaufort  County, 
were  dismissed  at  this  term  upon  same  ground. 


R  H.  PARDUE  and  Wife  v.  ROBERT  GIVEN  S  et  al. 

Motion  by  plaintiff  in  Supreme  Court,  where  the  cause 
was  pending,  for  a  writ  of  tenditioni  exponas  to  issue  for  the 
purpose  of  selling  the  more  valuable  shares  in  a  partition 
proceeding,  which  were  charged  with  the  payment  of  certain 
sums  for  owelty  of  partition. 

Mr,  D.  A.  Covington,  for  petitioner. 

Mesars.  R,  H.  Battle  and  S.  F.  Mordecai,  contra. 


Per  Cuynam:  This  case  is  governed  by  the  decision  in 
Herman  v.  Watts,  107  N.  C,  646,  and,  therefore,  let  it  be 
entered. 

Motion  denied. 
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ALBERT  PURCELL  t.  RICHMOXD  AND  DANVILLE  RAILROAD 

COMPANY. 

Common  Carrier  —  Railroad  —  Contrart  —  Tori  —  LPawagfi— 

ypfjligetice — Phadinff — Ju  ri»iiction . 

1.  It  M  the  duty  of  a  common  carrier  to  provide  sufficient  means  of 

transportation  for  all  freight  and  passengers  which  its  business 
naturally  brings  to  it,  and  an  unusual  iiccasion  by  which  a  gretter 
demand  upon  it  is  temporarily  made  will  not  relieve  it  of  the 
obligation  if«  by  the  upe  of  reasonable  foresight,  it  ct>ald  bare 
been  provi'led  for. 

2.  A  person  who  has  suf^tained  injuries  by  reason  of  the  failure  of  a 

railroad  company  to  provide  proper  means  of  transportstion  or 
operate  its  trains  as  required  by  the  statute  ( 7" Ae  Code.  §  1963)  mar 
bring  an  action  on  contract,  or  in  tort,  independent  of  the  statute. 

.  3.  If  the  tort  is  the  result  of  simple  negligence,  damages  will  be  rtt^tricted 
to  such  as  are  compensatory;  but  if  it  was  willful,  or  commiited 
with  such  circumstances  as  show  gross  negligence,  punitive  dam- 
ages may  be  given. 

4.  Where  the  plaintiff  alleged  in  his  complaint  and  offered  testimony 
tending  to  show  that  he  purchased  a  ticket  from  defendant's  agent 
at  a  regular  station  l^efore  the  time  advertised  for  the  arrival  and 
departure  of  its  trains  at  that  place,  and  was  in  readinera  to  get 
aboard,  but  the  train  ran  by,  making  no  effort  to  stop,  although 
it  had  room  in  its  cars  for  plaintiff:  Held  (1).  the  complaint  does  set 
forth  a  cause  of  action  in  tort,  of  which  the  Superior  Court  bad 
jurisdiction  ;  and  (2)  the  plaintiff  was  entitled  to  an  instruction 
that,  if  the  jury  found  the  facts  alleged  to  be  true,  he  would  be 
entitlf'd  to  punitive  damages,  in  the  ahs^^nce  of  sufficient  ezcu'^e 
hhown  by  the  defendant. 

(•iviL   ACTION,  tried   at   Fall   Term,  1890,  of  Alamakce 
Superior  Court,  MacRac,  /.,  presiding. 

plaintiff's  appeal. 

The  material  portions  of  the  complaint  are — 
"That  on  the  21st  day  of  September,  1889,  the  plaintiff 
purchased  from  defendant's  agent  at  Haw  River  a  ticket  to 
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Burlington,  and  thereby  the  defendant  contracted  with  the 
plaintifiF  to  receive  him  on  its  passenger  train  as  a  passenger 
from  Haw  River  j^tation  to  Burlington  station,  and  for  the 
fare  as  paid  as  aforesaid ;  that  said  ticket  specified  that  it 
was  good  for  that  day  and  train  only,  and  was  purchased  for 
the  regular  passenger  train  due  on  its  western  trip  at  Haw 
River  at  an  early  hour  in  the  morning  of  said  21st  day  of 
September,  1889;  that  the  plaintiff  received  said  ticket  and 
went  upon  the  platform  at  the  depot  at  Haw  River  to  the 
place  where  the  defendant  is  accustomed  to  receive  and  dis- 
charge its  passenger.-,  just  before  the  time  publisl>ed  by  the 
defendant  for  the  arrival  and  tiepartureof  its  regular  pas- 
senger train,  which  is  due  and  passes  said  depot  about  five 
o'clock  every  morning,  and  remained  upon  or  near  said 
platform  until  the  said  train  did  arrive,  which  occurred 
about  six  o'clock  a.  m.;  that  when  the  said  train  did  arrive 
it  made  no  stop  at  Haw  River  station  at  all,  but  ran  by  said 
station  with  great  speed,  not  allowing  any  passengers  to  get 
upon  it,  and  leaving  the  plaintiff  standing  and  remaining 
at  said  depot,  to  his  great  disappointment,  annoyance  and 
damage,  in  the  sum  of  $500,  and  hence  he  brings  this  suit. 
Wherefore,  the  plaintiff  demands  judgment  for  the  sum  of 
$500  damages  and  for  the  cosis  of  this  action." 

The  material  parts  of  the  answer  are — 

"That  the  train  is  composed  of  freight  cars,  a  combina- 
tion car,  one  end  of  which  is  used  as  a  second-class  car,  one 
first-class  car  and  a  Pullman  Sleeper;  that  this  train  seldom 
carries  more  than  seven  or  eight  [passengers  outside  of  the 
Pullman  Sleeper;  that  on  the  morning  of  the  21st  day  of 
September,  188'»,  when  this  train  reached  Haw  River  it  was 
crowded  with  pas.sengers  to  its  full  capacity,  and  that  it  would 
have  been  unsafe  to  the  passengers  aboard  and  those  desir- 
ing to  get  on  at  Haw  River  to  have  stopped  and  taken  on 
those  proposing  to  go  to  Burlington,  which  crowd,  as  defend- 
ant is  informed  and  believes,  amounted  to  near  one  hundred 
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persons;  that  the  defendant  was  not  apprised  of  this  unex- 
pected increase  of  passengers  in  time  to  provide  necessary 
or  adequate  carriage  for  them." 

Defendant  denies  that  the  plaintiff  was  damaged  five  hun- 
dred dollars,  and  says  that  it  is  informed  and  believes  that 
the  plaintiff  was  intending  to  go  to  Burlington  to  attend 
Robinson^s  circus,  wl)ich  gave  an  exhibition  there  that  day, 
and  that  the  only  loss  to  plaintiff  was  the  failure  to  see  the 
circus;  that  the  circus  did  not  of)en  until  about  two  o'clock 
p.  M.,  and  was  only  four  miles  off,  and  the  public  highway, 
which  at  that  season  of  the  year  was  in  the  best  condition, 
led  from  Haw  River  to  Burlington,  and  the  latter  place 
could  easily  have  been  reached  by  said  highway  between 
the  hours  of  five  o'clock  a.  m  and  two  o'clock  p.  m.  by  any 
ordinary  pedestrian  without  inconvenience  or  loss. 

Defendant  further  says,  that  the  amount  of  damage  recov- 
erable under  the  circumstances  set  out  in  this  answer,  but 
which  do  not  appear  on  the  face  of  the  complaint  (if  recov- 
erable at  all),  are  withih  the  jurisdiction  of  a  Justice  of  the 
Peace,  and  that  this  Court  has  no  jurisdiction  of  this  action. 

There  was  evidence  offered  by  each  party  tending  to  sup- 
port their  respective  contentions. 

The  plaintiff  asked  the  Court  to  charge  the  jury  that  if 
they  believed  that  the  defendant  stopped  its  train  at  Mebane 
and  received  and  discharged  passengers,  and  also  at  Graham, 
and  there  received  twelve  or  fifteen  passengers  and  dis- 
charged two  or  three,  and  that  there  was  room,  sU^uding  or 
sitting,  for  fifty  or  sixty  persons  at  the  time  the  train  passed 
Haw  Hiver,  and  that  a  part  of  the  tickets  were  sold  to  per- 
sons at  Haw  River  the  evening  before,  and  in  due  tinie  to 
communicate  with  the  officers  of  the  company,  then  to  run 
by,  as  is  shown  in  this  action,  is  such  willful  disregard  of  the 
rights  of  the  plaintiff  as  would  entitle  him  to  recover  puni- 
tive damages.  This  prayer  was  refused,  and  plaintiff  excepted. 
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The  Court  instructed  the  jury  that,  upon  the  testimony, 
they  would  not  be  warranted  in  finding  the  defendant  guilty 
of  such  a  degree  of  negligence  as  indicated  a  reckless  indif- 
ference to  consequences,  oppression,  needless  caprice,  willful- 
ness or  other  cause  of  aggravation  as  would  entitle  plaintiff 
to  punitive  damages.  The  measure  of  damages  upon  the 
admitted  facts,  or  those  proven,  if  the  jury  believed  the  tes- 
timony, would  be  the  price  paid  for  tlie  ticket,  fifteen  cents, 
and  the  amount  paid  for  another  conveyance  to  Burlington, 
twenty-five  cents. 

There  was  a  verdict  for  plaintiff,  assessing  his  damages  at 
forty  cents,  and  from  the  judgment  thereon  he  appealed. 

Mr  J.  A,  Long,  for  plaintiff. 

Messrs.  D.  Schenck  and  F.  H.  BusbeCy  for  defendant. 


Clark,  J.:  Tlie  Code,  §  1963,  provides :  "Every  railroad 
corporation  shall  start  and  run  their  cars  for  the  transporta- 
tion of  passengers  and  property  at  regular  times,  to  be  fixed 
by  public  notice,  and  shall  furnish  sufficient  accommodation 
for  the  transportation  of  all  such  passengers  and  property 
as  shall  within  a  reasonable  time  previous  thereto  be  offered 
for  transportation  at  the  place  of  starting,  and  the  junction 
of  other  railroads,  and  at  usual  stopping  places  established  for 
receiving  and  discharging  way  passengers  and  freights  for  that 
train,  and  shall  take,  transport  and  discharge  such  passengers 
and  property  at,  from  and  to  such  places  on  due  payment  of 
the  freight  or  fare  legally  authorized  therefor,  and  shall  be 
liable  to  the  party  aggrieved  in  an  action  foi*  damages  for  any 
neglect  or  refusal  in  the  preinises."  For  a  violation  of  such 
statutory  duty  the  plaintiff  might  have  sued  in  contract 
{Hodges  v.  Railroad,  105  N.  C.  170),  but  he  could  elect  to  sue 
in  tort  for  the  injury  and  the  breach  of  public  duty  (exist- 
ing independent  of  the  statute)  by  the  willfulness  or  negli- 
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gence  of  defendant.     Bishop  Non-contract  Law,  §§  73  and 
74;    Redfield  on  Carriers,  §422;    Tallon   v.    Great    Wedern 
RaUivay,  2  El.  &  EL,  844.     If  the  tort  was  committed  by 
mere  negligence  of  the  defendant  as  simple  carelessness  or 
inadvertence,  the  plaintiff  would  be  restricted  to  compensa- 
tory damag3s,  and  as  no  special  damages  were  alleged  and 
shown  other  than  obtaining  another  convej'ance,  the  measure 
of  damages,  as  laid  down  by  the  Court,  to-wit,  the  price  of 
the  ticket  and  of  procuring  such  other  conveyance — forty 
cents  in  all — would  have  been  correct     But  if  the  conduct 
of  the  defendant  was  willful,  or  showed  such  gross  negligence 
as  to  indicate  a  wanton  disregard  of  the  rights  of  the  plain- 
tiff, he  was  entitled  to  recover  punitive  damages  in  addition. 
Railroads  are  granted  valuable  franchises  and  privil^es 
by  virtue  of  the  State\s  right  of  eminent  domain.     On  their 
part  they  assume  correlative  obligations  and  duties  to  the 
public  and  become  qua^si  public  servants.     They  are  not 
granted  such  great  and   unusual  privileges  to  the  sole  end 
that  they  may  be  operated  for  the  mere  pecuniary  benefit  of 
the  corporation,  and  at  the  arbitrar}'  pleasure   and  will  of 
their  managers  and  employees.     It  is  well  recognized  that 
they  are  subject  to  proper  regulation,  supervision  and  con- 
trol by  public  authority,  and  that  they  owe  duties  to  the 
individuals  who  may  wish  to  ship  gootls  or  to  travel  over 
their  lines.     When  the  defendant  advertised  its  schedule  and 
the  plaintiff  bought  a  ticket  and   presented  himself  at  the 
advertised  time  at  a  regular  passenger  station  of  the  road,  he 
had  the  right  to  be  taken  aboard  the  cars  on  their  arrival  at 
that  point.     In  running  its  cars  by  the  station  without  stop- 
ping the  defendant  committed  a  breach  of  public  duty — a 
tort.     If  such  breach  was  mere  inadvertence  or  negligence, 
or  was  caused  by  an  unforeseen  number  of  passengers  pre- 
senting themselves  which  rendered  it  unsafe  to  take  a  greater 
number  aboard,  and  the  company  could  not  by  reasonable 
diligence  have  increased  the  number  of  cars,  then  the  plain- 
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tiflF  would  be  held  to  recover  only  the  bare  compensatory 
damages  laid  down.  If,  however,  the  defendant,  having 
advertised  for  passengers  for  that  train,  by  reasonable  dili- 
gence could  have  ascertained  that  the  number  of  cars  was 
insuflScient,  and  made  no  effort  to  supply  the  deficiency,  but 
regardless  of  its  duties  and  of  the  rights  of  those  whom  it 
had  invited  to  leave  their  ordinary  avocations  and  present 
themselves  at  its  regular  station  for  passage,  ran  its  train  by 
the  station  without  stopping,  or  if  there  was  room  in  the 
cars  for  fifty  or  sixty  persons  additional  and  the  train  passed 
by  the  station  without  taking  on  at  least  as  many  as  it  had 
accommodations  for,  then  the  defendant  did  display  a  gross 
and  willful  disregard  of  the  rights  of  the  plaintiff  which 
entitled  him  to  recover  punitive  damages.  .  There  was  evi- 
dence to  justify,  if  believed,  the  state  of  facts  recited  in 
plaintiff's  prayer  for  instruction,  and  it  was  error  to  refuse 
to  grant  it.  Should  an  excessive  verdict  have  been  found 
by  the  jury,  the  discretion  rested  with  the  trial  judge  to  cor- 
rect it;  but  it  would  be  a  denial  of  justice  to  permit  a  com- 
mon carrier  to  exhibit  such  arbitrary  and  willful  neglect  of 
the  duties  it  has  assumed  and  such  disregard  of  the  rights 
of  others.  Yet  such  is  the  efiect  if,  without  adequate  excuse, 
it  should  be  allowed  so  to  act  with  no  other  penalty  than 
refunding  the  price  of  the  ticket  and  the  price  paid  for 
another  conveyance,  since  the  latter  would  be  demanded  in 
very  few  cases  and  only  when  the  destination  is  at  a  short 
distance.  The  effect  of  such  ruling  would  be  to  license  the 
common  carrier  to  furnish  cars  or  not,  and  to  stop  at  its  reg- 
ular stations  or  not,  at  its  arbitrary  pleasure  and  not  as  a 
duty  required  by  law.  The  refunding  the  price  of  the  ticket 
would  amount  in  most  cases  to  nothing,  as  the  passenges 
would  usually  buy  a  ticket  by  the  next  train.  Yet  the  incon- 
venience, annoyance  and  injustice  to  the  traveling  public 
by  such  detentions  would  be  great,  and  difficult  to  esti- 
mate. 
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A  case  exactly  in  point  is  Ileim  v.  M^CmtghanyS2  Miss.,  1, 
where  it  is  held  that  exemplary  damages  were  recoverable 
against  a  common  carrier  (there  a  steamboat  company)  in 
an  action  of  tort  for  violation  of  duty  in  willfully  refusing  to 
land  its  vessel  and  receive  the  plaintiff  as  a  passenger  accord- 
ing to  its  advertisement.  In  The  N.  0.  J.  tt  G.  N.  Rail- 
road  v.  Hurst^  36  Miss.,  660,  which  was  a  case  somewhat 
similar,  where  the  train  ran  by  the  regular  station  without 
stopping  to  put  off  (instead  of  to  receive)  a  passenger,  the 
Court  affirm  the  case  last  cited,  and  say  it  is  "  the  right  of 
the  jury  in  such  cases  to  protect  the  public  by  punitive  dam- 
ages against  the  negligence,  folly  or  wickedness  which  might 
otherwise  convert  these  great  public  blessings  into  the  most 
dangerous  nuisances." 

It  is  the  duty  of  a  common  carrier,  especially  where  it  has 
a  monopoly,  to  provide  sufficient  cars  for  the  transportation 
of  all  passengers,  as  well  as  for  the  carriage  of  all  freight, 
which  its  invitation  naturally  brings  to  it,  as  was  held  in 
Branch  v.  Railroad^  77  N.  C,  347.  Indeed,  the  identical  facts 
of  the  present  case  are  cited  by  Judge  Rodman  as  a  hypo- 
thetical illustration  in  that  opinion  (p.  351). 

No  regard  for  its  own  profit  or  convenience  will  justify  the 
corporation  in  having  only  sufficient  cars  for  the  ordinary 
amount  of  freight  and  travel,  leaving  the  public  to  bear  the 
inconvenience  and  loss  when,  on  unusual  occasions,  the 
volume  of  business  may  swell  beyond  the  average.  Com- 
mon carriers  could  not  be  held  liable  for  an  unforeseen  and 
extraordinary  rush  of  business  not  within  reasonable  calcu- 
lation, but  when  the  additional  volume  of  travel  or  freight  is 
such  as  with  reasonable  foresight  could  be  expected,  it  is  the 
duty  of  the  company  to  have  the  extra  cars  furnished. 
With  the  modern  facilities  of  telegraph  and  telephone  the 
occasion  of  an  unusual  number  of  passengers  or  quantity  of 
freight  can  be  promptly  notified  and  provided  for.  If  this 
is  not  done  it  is  gross  and  willful  negligence,  and  the  com- 
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pany  should  not  be  allowed  to  find  its  profit  in  a  willful  and 
reckless  disregard  of  the  rights  of  the  public  and  of  its  own 
duties. 

It  may  be  that,  on  the  whole  testimony,  the  defendant  could 
show  sufficient  matter  of  excuse,  but  the  plaintiff  was  enti- 
tled to  have  the  phase  of  the  evidence  set  out  in  his  prayer 
for  instruction  presented  to  the  jury.  Taking  that  evidence 
to  be  true,  nothing  else  appearing,  he  was  entitled  to  recover 
punitive  damages. 

Per  Curiam.  Error. 

defendant's  appeal. 


When  the  complaint  and  answer  were  read  the  defendant 
demurred  ore  tenuSy  and  moved  for  judgment  because  the 
complaint  did  not  state  facts  sufficient  for  a  cause  of  action, 
in  that  no  amount  was  alleged  to  have  been  paid  for  a  ticket, 
no  amount  claimed  for  transportation  to  destination,  and  no 
special  damages  claimed,  and  that  no  exemplary  damages 
could  be  recovered  for  breach  of  contract. 

Motion  overruled.     Defendant  excepted. 

The  defendant  gave  notice  of  a  motion  to  dismiss  for  want 
of  jurisdiction,  which  was  reserved  till  after  the  evidence 
was  in. 

Upon  the  close  of  the  evidence  the  defendant  renewed  its 
motion  to  dismiss  for  want  of  jurisdiction — 

1  Because  the  complaint  does  not  mention  any  amount  of 
money  demanded  or  other  damages  which  plaintiff*  is  enti- 
tled to  recover  in  this  form  of  action,  in  that  it  does  not 
specify  any  amount  paid  for  a  ticket ;  that  it  does  not  claim 
any  amount  for  a  substituted  conveyance;  that  it  does  not 
allege  any  special  damages. 

2.  That  the  complaint,  as  explained  by  plaintiff's  evidence, 
shows  on  its  face  that  the  Superior  Court  has  no  jurisdiction 
of  this  action. 
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Motion  denied.  Defendant  excepted,  and  appealed  from 
the  judgment. 

Clark,  J. :  The  ruling  of  the  Court  below  was  correct  in 
both  particulars.  The  defendant's  demurrer  and  motion  to 
dismiss  were  based  upon  the  mistaken  idea  that  the  action 
was  necessarily  for  breach  of  contract.  It  is  true  that  the 
plaintiff  might  have  elected  to  have  sued  in  contract,  and  if 
so,  he  should  set  out  the  price  paid  for  his  ticket,  and  the 
measure  of  his  recovery  would  have  been  the  price  paid  for 
the  same,  the  cost  of  procuring  another  mode  of  conveyance 
to  his  destination,  and  such  other  special  damages,  if  alleged, 
as  were  the  direct  and  necessary  consequences  of  the  breach 
of  contract. 

But  it  is  also  equally  true  that  the  plaintiff  could  have 
sued  in  tort  (Bishop  Non-contract  Law,  §§73,  74;  Thompson 
on  Carriers,  544;  Redfield  on  Carriers,  §414),  and  it  is  clear 
that  such  was  his  intention  here.  The  gravamen  of  his  com- 
plaint is  that  he  "  went  to  the  passenger  depot  just  before 
the  time  published  by  the  defendant  for  the  arrival  and 
departure  of  its  regular  passenger  train,  which  is  due  and 
passes  said  depot  about  5  o'clock  every  morning,  and 
remained  upon  or  near  said  platform  until  said  train  did 
arrive,  which  occurred  about  6  o'clock  a.  m.  That  when  said 
train  did  arrive,  it  made  no  stop  at  Haw  River  Station  at  all, 
but  ran  by  said  station  with  great  speed,  not  allowing  any 
passengers  to  get  upon  it,  and  leaving  the  plaintiff  standing 
and  remaining  at  said  depot,  to  his  great  disappointment, 
annoyance  and  damage  in  the  sum  of  five  hundred  dollars, 
and  hence  he  brings  this  suit." 

When  a  passenger,  while  traveling  on  the  cars,  is  injured 
by  negligence  of  the  carrier,  he  can  sue  either  for  the  breach 
of  contract  of  safe  carriage  or  in  tort  for  the  negligence. 
Crakir  v.  Railroad,  36  Wis.,  657,  and  the  cases  cited.  And 
in  a  case  where  the  passenger  was  carried  past  his  destination, 
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it  was  held  that  the  action  would  be  deemed  founded  in  tort, 
unless  it  plainly  appeared  that  the  breach  of  contract  was 
the  gravamen  of  the  complaint;  that  "the  action  will  be 
regarded  in  tort  or  contract  having  regard  to  the  character 
of  the  remedy  the  facts  indicate,  and  the  most  complete  and 
ample  redress  which,  upon  the  facts  stated,  the  law  can 
aflFord,"  and  that  the  allegation  of  "  the  contract  of  carriage  is 
a  mere  inducement  to  the  action  to  show  that  the  defendant 
was  lawfully  there,"  but  that  the  point  of  grievance  is  the 
wrong  done  the  plaintiff  and  the  violation  of  public  duty  by 
the  common  carrier.  N.  0.,  J.  ct  G.  N.  Railroad  v.  Hurst j  34 
Miss.,  661.  A  case  exactly  in  point,  however,  is  Heim  v. 
M^Canghan,  32  Miss,  1,  in  which  it  is  held:  "An  action 
against  a  common  carrier,  for  a  failure  to  stop  at  a  regular 
station  and  take  on  board  a  passenger,  according  to  advertised 
schedule,  is  founded  in  torfj  and  not  on  a  special  contract,  it 
being  for  a  violation  of  a  general  duty  to  the  public. 

Even  had  the  plaintiff  alleged  the  price  paid  for  the  ticket 
(which  was  not  necessary  in  the  action  for  tort)  it  would  not 
have  been  conclusive  that  the  action  was  in  contract,  for  the 
facts  alleged  in  the  complaint,  taken  as  a  whole,  show  that 
the  plaintiff  was  not  seeking  to  recover  in  contract  for  the 
pittance  paid  for  his  ticket,  but  for  the  wrong  done  him  by 
the  breach  of  public  duty  and  the  willful  disregard  of  his 
rights  by  the  defendant  in  not  allowing  him  to  get  on  the 
train  at  its  regular  depot,  but  "  running  its  train  by  without 
stopping  and  leaving  him  standing  and  remaining  at  said 
depot,  to  his  great  disappointmeat,  annoyance  and  damage 
in  the  sum  of  five  hundred  dollars." 

It  is  clear  that  whatever  merits  the  evidence  might  indi- 
cate, as  a  matter  of  pleading  the  plaintiff's  action  was  in 
tort,  that  the  Superior  Court  had  jurisdiction,  and  that  the 
complaint  did  not  fail  to  state  a  cause  of  action,  in  that  (as 
defendant  demurred)  the  price  of  the  ticket,  special  damages 
and  other  matter  which  would  have  been  proper  in  an  action 
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€x  contractu  were  not  alleged.  Indeed,  the  whole  subject  has 
been  so  recently  considered  in  Bowns  v.  Railroady  107  N.  C, 
721,  that  we  might  have  contented  ourselves  with  a  bare  ref- 
erence to  that  case,  in  which  Merrimon,  C.  J.,  says :  "  Ob- 
viously, these  words  were  intended  to  allege  more  than  a 
simple  breach  of  the  contract  —  a  tort— a  tortious  injury. 
Granting  that  more  appropriate  terms  for  such  purpose  might 
have  been  employed,  still  the  Court  can  see  the  purpose 
informally  expressed,  and,  as  it  can,  the  pleading  should  he 
upheld  and  the  jurisdiction  sustained." 

Under  the  former  system  of  practice  the  pleadings  were 
construed  most  strongly  against  the  pleader,  but  now  the 
statute  (The  Code,  §  269)  requires  them  to  be  "  liberally  con- 
strued with  a  view  to  substantial  justice  between  the  parties/' 

The  case  of  Hannah  v.  Railroad,  87  N.  C,  351,  relied  upon 
by  the  defendant's  counsel,  is  really,  it  seems  to  us,  an 
authority  against  him.  There  the  plaintiff  alleged  that  he 
had  been  wrongfully  put  off  the  cars  after  having  bought 
and  paid  for  his  ticket.  The  Court  held  that  it  was  an  action 
for  tort,  but  that  the  plaintiff  having  died  befoie  judgment 
the  action  abated  as  to  the  punitory  damages  for  the  techni- 
cal assault  {The  Code,  §  1491  [2] ),  and  that  treating  it  as  an 
action  ex  contractu  to  recover  the  price  of  the  ticket  the 
amount  stated  was  within  the  jurisdiction  of  a  magistrate. 
The  demurrer  to  the  jurisdiction  and  for  failure  to  state  a 
cause  of  action  in  the  prasent  case  is  based  entirely  upon  the 
alleged  insufficiency  of  the  complaint,  treating  this  as  an 
action  on  contract.  The  measure  of  damages,  treating  it 
as  an  action  in  tort,  is  considered  in  the  plaintiff's  appeal. 

Per  Cnrimn,  No  error. 
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J.  T.  BEATTIE  V.  THE  CAROLINA  CENTRAL  RAILROAD 

COMPANY. 

Condemnation  of  Land — Eniinetit  Domain — Contract — Deed- 
Easement — Abandonment — Statute — Evidence. 


In  1885,  C.  and  others  executed  to  the  Wilmington,  Weldon  and  Char- 
lotte Railroad  Company  an  instrument,  not  under  seal,  stipulating 
that  the  makers  '*  do  hereby  relinquish  to  the  said  company  the 
right-of-way  for  said  road  through  all  and  every  piece  of  land 
owned  by  us  peverally  in  the  county  of  Cleveland,  and  we  do  this 
in  consideration  of  the  prospective  advantage  which  may  accrue 
to  us.  arising  from  the  road^s  location  through  our  county.^* 
Prior  to  I860,  the  company  surveyed  the  line  of  its  road  through 
C.*8  lands  and  began  the  construction,  but,  in  that  year,  suspended 
all  work,  which  was  not  resumed  until  1885  by  the  Carolina  Cen- 
tral Railroad  Company,  the  successor  of  the  original  corporation. 
While  the  work  was  thus  suspended,  C.  sold  and  conveyed  to  the 
plaintiff,  who  entered  and,  for  seventeen  years,  used  and  culti- 
vated the  portion  of  the  lands  claimed  by  the  railroad  in  the  usual 
course  of  agriculture:  Held— 

1.  The  instrument,  because  of  the  absence  of  a  seal  and  lack  of  apt  legal 

terms,  was  not  a  deed  effectual  to  convey  an  interest  in  land. 

2.  It  did  not  convey  an  easement,  but,  at  most,  only  constituted  an 

executory  contract  to  convey  an  easement  whenever  the  road 
should  be  located  on  and  completed  through  the  lands,  provided 
that  result  was  produced  within  a  reasonable  time. 

3.  While  the  mere  non-user  of  an  easement  may  not  defeat  or  impair 

the  claim  of  a  railroad  company  to  a  right-of-way  for  an  unfin- 
ished line,  yet,  when  such  noh-ueer  is  accompanied  by  such  acts 
of  dominion  for  a  long  period  by  the  owner  of  the  servient  lands 
as  are  inconsistent  with  the  nature  of  the  easement,  and  a-t  indi- 
cate an  intention  to  abandon  it,  the  easement  will  be  lost  and  the 
owner  of  the  fee  will  regain  the  title. 

4.  A  title  to  a  right-of-way  can  only  be  acquired  (I)  by  condemnation 

and  compensation  in  the  manner  provided  by  law:  (2)  by  formal 
deed  of  conveyance  from  the  owner;  (3)  by  the  performance  of 
some  act  or  ^yment  of  some  coneideration  by  virtue  of  an  execu- 
tory agreement  enforceable  in  a  Court  of  Equity  between  the 
owner  and  the  corporation;  (4)  by  completing  a  road  over  lands, 
and  thereby  exposing  the  corporation  to  liability  for  compensation, 
when  such  right  and  liability  are  provided  by  statute.  « 
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5.  The  conduct  of  the  company  in  relation  to  the  right-of-way  had  been 

such  as  t*y  justify  the  belief  on  the  part  of  the  plaintiff,  when  he 
bought  in  1869,  that  the  purpose  of  completing  the  road  had  been 
abandoned. 

6.  As  the  plaintiff  had  no  notice  of  the  contract  signed  by  C,  his  bar- 

gainor«  the  fact  that  grading  had  been  done  on  the  land  did  not 
preclude  the  plaintiff  from  claiming  damage  when  the  grading 
should  be  completed. 

7.  If  C.  had  not  aliened  the  land,  and  had  brought  the  action  himself, 

the  Courts  would  not,  in  the  exercise  of  their  discretionary  power, 
enforce  the  agreement  by  requiring  C.  to  perform  his  contract 
made  upon  the  implied  stipulation  that  the  road  would  be  com- 
pleted within  a  reasonable  time  by  the  company  or  its  assignees. 

8.  As  the  defendant  is  deemed  to  have  abandoned  its  claim  under  the 

contract,  it  is  not  necessary  to  determine  how  long  an  advene 
occupancy  by  the  plaintiff  was  necessary  to  divest  the  equitable 
right  to  the  easement. 

This  was  a  proceeding  for  condemnation  of  right-of-way, 
tried  at  September  Term,  1889,  of  the  Superior  Court  of 
Cleveland  County,  Connor,  J.,  presiding. 

The  facts  agreed  were  as  follows : 

1.  That  on  27th  October,  1855,  and  for  some  time  pre- 
vious thereto,  the  land  described  in  the  complaint  was  owned 
and  possessed  by  Wm.  H.  Cabiniss,  under  whom  plaintiff 
claims  title,  having  purchased  in  1869,  and  that  plaintiff  is 
now  the  real  owner  of  said  land. 

2.  That  on  the  said  27th  October,  1855,  the  said  Wm.  H. 
Cabiniss,  being  then  the  owner  of  said  land,  executed  and 
delivered  to  the  Wilmington,  Charlotte  and  Rutherford  Rail- 
road Company,  under  whom  defendant  claims  title,  as  here- 
inafter stated,  a  paper-writing,  of  which  the  following  is  a 
copy,  to-wii: 

"  State  of  North  Carolina,  |^ 

Cleveland  County.  j  • 

"This  indenture  witnesseth  that  we,  whose  names  are 
hereunto  subscribed,  do   hereby  relinquish  to  the  Wilming- 
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ton,  Charlotte  and  Rutherford  Railroad  Company  the  right- 
of-way  for  said  road  through  all  and  every  piece  or  parcel 
of  land  respectively  owned  by  us,  severally,  in  the  county 
of  Cleveland,  and  we  do  this  in  consideration  of  the  pros- 
pective advantage  which  may  accrue  to  us  arising  from  the 
road's  location  through  our  county. 
"Witness  our  names,  October  27,  1855. 

"Wm.  H.  Cabiniss." 


3.  That  this  paper-writing  had  reference  to  the  land 
described  in  the  complaint,  and  that  it  was  duly  proven, 
probated  and  registered,  as  required  by  the  statute,  28th 
June,  1886. 

4.  That  said  Wilmington,  Charlotte  and  Rutherford  Rail- 
road Company  thereupon  proceeded  to  locate  and  did  locate 
their  road  over  said  land  as  hereinafter  described ;  and  upon 
said  land  a  deep  cut  was  excavated  and  a  long  embankment 
erected  about  the  year  1856  to  1860,  and  that  in  1885,  w^hen 
defendant  completed  its  road,  as  hereinafter  stated,  the  said 
cut  and  embankment  were  still  distinct,  though  on  the  latter 
had  grown  up  some  pine  trees  in  part,  and  other  part  of  it 
was  cultivated  and  had  been  since  1869. 

5.  That  the  other  facts  in  this  case  are  exactly  as  stated  in 
the  facts  agreed  upon  in  writing  by  the  undersigned  attor- 
neys in  the  case  (C  Hendrick  v.  C.  C.  Railroad  Co.)  now 
pending  in  this  Court,  and  we  hereby  adopt  said  facts  as 
filed  in  said  case  as  the  facts  in  this,  in  addition  to  those 
above  stated,  with  the  following  exceptions,  to-wit : 

(1).  That  paragraph  No.  1  thereof  be  stricken  out. 

(2).  That  the  portion  in  reference  to  the  Forbis  heirs  being 
minors  and  non-residents  be  stricken  out. 

(3).  That  the  plaintiff's  name  be  substituted  in  place  of 
"C.  Hendrick,"  wherever  the  latter  occurs. 

Upon  these  facts  the  following  order  was  made  by  Judge 
Clark: 
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"Upon  the  foregoing  facts  agreed,  the  same  being  pre- 
sented to  the  presiding  Judge,  and  a  jury  trial  being  waived, 
it  is  adjudged  that  the  petitioner  is  entitled  to  the  relief 
demanded  in  his  petition. 

"And  it  is  further  ordered,  that  E.  D,  Dickson,  D.  S.  Love- 
lace and  S.  G.  Brice  be,  and  they  are  hereby  appointed,  com- 
missioners to  value  the  right-of-way  over  the  land  described 
in  the  complaint  of  petitioner  and  as  therein  described. 
They  shall  proceed  according  to  the  directions  of  respond- 
ent's charter,  first  giving  to  the  parties  twenty  days'  notice 
of  the  time  and  place  of  making  said  valuation,  and  shall 
report  their  proceedings  hereunder  under  their  bands  and 
seals  of  this  Court.     Exception  by  defendant." 

On  the  coming  in  of  the  report  the  following  judgment 
was  entered : 

"This  cause  coming  on  for  final  hearing  upon  report  of 
the  commissioners  to  assess  damages  to  the  plaintiff  for  the 
causes  stated  in  the  complaint,  and  said  commissioners  hav- 
ing made  due  report  thereof,  in  which  they  assess  plaintiflf's 
damages  at  two  hundred  and  eighty-five  dollars,  and  there 
being  no  exceptions  filed  to  said  report:  It  is  now,  on  motion 
of  McBrayer  &  Ryburn,  attorneys  for  plaintiff,  ordered,  con- 
sidered and  adjudged  that  said  report  be  and  the  same  is 
hereby  in  all  things  confirmed,  and  that  the  plaintiff  have 
and  recover  of  the  defendant  the  said  sum  of  two  hundred 
and  eighty-five  dollars  ($285),  with  interest  thereon  from  the 
5th  day  of  August,  1889  (the  term  to  which  said  report  was 
returned),  till  paid,  and  the  costs  of  this  action,  to  be  taxed 
by  the  Clerk." 

The  defendant  appealed,  relying  in  part  upon  the  excep- 
tion previously  entered  to  the  ruling  of  Judge  Clark. 

Mr.  R.  McBraye)\  for  plaintiff. 

Messi^s,  J.  B.  BatcheloTy  John  Devei^evx,  Jr.,  and  T.  H.  Cobb, 
for  defendant. 
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The  Carolina  Central  Railroad  Company  succeeded  to  the 
rights  of  the  Wilmington,  Charlotte  &  Rutherford  Railroad 
Company  in  the  year  1873,  and  was  organized  after  a  fore- 
closure sale  in  the  year  18^0,  the  facts  being  fully  recited  in 
Hendrick  v.  Railroad^  supra.  Between  the  years  1856  and 
1860  the  original  company  surveyed  its  line  of  road  through 
the  land  of  the  plaintiff,  then  owned  by  said  Cabiniss,  and 
after  excavating  a  deep  cut  and  making  a  fill  on  the  premises 
suspended  work.  Neither  the  Wihuington,  Charlotte  & 
Rutherford  Railroad  Company  nor  the  defendant  company 
assumed  any  control  of  the  right-of-way  on  plaintiff's  land, 
nor  caused  any  grading  or  other  work  of  construction  to  be 
done  on  said  land  or  on  any  part  of  their  line  between  Shelby 
and  Rutherfordton  from  the  year  1860  till  the  year  1885, 
when  the  work  was  resumed  and  the  grading  finished  so 
that  the  trains  ran  from  Shelby  to  Rutherfordton  over  plain- 
tiff's  land  the  next  year.  During  this  suspension  of  opera- 
tions for  twenty-five  years,  Cabiniss  sold  to  the  plaintiflF,  who 
had  been  plowing  over  and  cultivating  a  portion  of  the 
land  on  which  the  location  was  made  for  about  seventeen 
years,  when  the  defendant  entered  upon  his  premises  and 
began  the  word  of  construction  afresh. 

Passing  over  the  question  whether  the  description  in  the 
contract  offered  as  evidence  of  title  by  the  defendant  was  too 
vague  to  be  enforced  after  it  was  executed,  or  admitting,  for 
the  sake  of  argument,  that  it  was  sufficiently  definite  because 
its  location  could  be  made  certain  by  a  survey,  which  was 
contemplated  by  the.  parties  in  entering  into  the  agreement, 
we  must  still  bear  in  mind  the  fact  that  the  paper-writing  is 
not  a  deed,  because  it  is  not  sealed  and  wants  apt  legal  words 
to  make  it  an  effectual  conveyance  of  an  interest  in  laud. 
At  the  time  of  its  execution  it  could  have  been  construed 
in  the  most  favorable  view  for  the  company  only  as  an  exec- 
utory contract  to  convey  the  right-of-way  whenever  the  road 
should  be  located  and  finished  over  the  land  of  Cabiniss. 
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5  Am.  and  Eng.  Enc,  page  441  (17,  3),  and  note  3;  Avent  v. 
Arnngtorif  105  N.  C,  377. 

The  only  consideration  moving  Cabiniss  was  the  benefit 
to  be  derived  from  finishing  and  operating  the  line  of  rail- 
road over  his  land.  Under  this  agreement,  entered  into 
October  27th,  1855,  the  contracting  corporation  marked  out 
a  proposed  line  across  his  land  in  the  year  1856,  and  during 
the  four  years  immediately  following  made  the  excavation 
heretofore  mentioned.  The  work  of  construction  then  ceased 
for  twenty-five  years,  during  which  period  there  was  no  obli- 
gation on  the  part  of  the  Wilmington,  Charlotte  and  Ruther- 
ford Railroad  Company  to  finish  its  line  from  Shelby  to 
Rutherfordton.  Neither  Cabiniss  nor  his  grantee  Beattie 
could  compel  that  company  or  its  successor,  the  defendant, 
to  complete  the  road  over  the  land,  and  impart  to  it  thereby 
the  enhanced  value  which  it  was  supposed  would  be  conse- 
quent upon  its  completion.  The  owners  of  the  land  would 
have  been  helpless,  if,  during  that  long  period  of  time,  the 
line  had  been  diverted  north  or  south  of  that  surveyed  and 
partially  graded,  or  if  Shelby  had  become  the  settled  western 
terminus.  If  Cabiniss  and  his  alienee  held  one  hundred 
feet  extending  through  the  land,  subject  to  the  right  of  the 
corporation  to  treat  them  as  tenants  at  sufference  at  the  option 
of  its  managers  for  seventeen  years,  when  would  that  rela- 
tion cease  by  non-user  on  the  part  of  the  company  and 
adverse  occupation  by  the  servient  owner?  It  was  contended 
for  the  defendant  on  the  argument  that  the  facts  in  this  case 
brought  it  within  the  principle  decided  in  Railroad  v.  Mc- 
CcufkUl,  94  N.  C,  746,  and,  therefore,  that  upon  the  execu- 
tion of  the  paper-writing  by  Cabiniss,  or  certainly  after  fix- 
ing the  location  by  a  survey  and  partial  completion  of  the 
grading  on  his  land,  the  contracting  company,  and  subse- 
quently its  successor,  acquired  an  easement  of  infinite  dura- 
tion, and  a  right  in  the  land  that  could  not  be  barred  by 
adverse  possession.     We  cannot  concede  the  correctness  of 
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this  view  as  an  interpretation  of  The  Code,  or  an  inference 
or  deduction  from  the  authority  relied  upon  {Railroad  v. 
McCaskill^  supra). 

It  is  provided  in  section  150  of  The  Code  that "  No  railroad, 
plank-road,  turnpike  or  canal  company  shall  be  barred  of  or 
presumed  to  have  conveyed  any  real  estate,  right-of-way, 
easement,  leasehold  or  other  interest  in  the  soil  which  may 
have  been  condemned  or  othei'wiHe  obtained  for  its  tise  as  a  right- 
of-way,  depot,  station  house  or  place  of  landing,  by  any 
statute  of  limitation  or  by  occupation  of  the  same  by  any 
person  whatsoever."    The  plaintiff's  land  has  never  been 
condemned,  and,  therefore,  unless  the  defelidant  company 
had  obtained  the  easement  otherwise  before  he  began  to  cul- 
tivate the  right  of- way,  he  will  not,  by  reason  of  this  section, 
be  deprived  of  whatever  benefit  might,  in  other  cases,  have 
accrued  to  him  from  his  adverse  possession.     The  word 
"obtained"  must  have  been  used  in  the  sense  of  "secured" 
or  "acquired."    The  consideration  of  the  contract  was,  by 
its  express  terms,  the  prospective  advantage  which  might 
accrue  to  the  signers,  arising  from  the  location  through  their 
county.     No  benefit  could  be  derived  by  the  owner  from  the 
mere  act  of  surveying  the  line  across  his  premises  and  indi- 
cating it  by  stakes,  nor  even  from  making  excavations  or 
fills,  so  long  as  the  corporations  failed,  as  they  did  for  thirty- 
one  years,  to  complete  and  equip  the  road  so  as  to  furnish 
him  the  means  of  shipping  the  products  of  the  soil,  and  of 
ready  communication  with  and  access  to  the  commercial 
centers  of  the  country.     The  location,  in  the  restricted  sense 
of  surveying  and  adopting  the  line  in  which  engineers  use 
it  in  this  country,  would  not  of  itself  have  been  attended 
with  the  slightest  advantage  to  the  owner.     The  defendant 
and  its  predecessor  failed  for  over  thirty  years  to  finish  and 
for  twenty-five  years  to  work  upon  or  assert  any  dominion 
over  the  right-of-way,  and  yet,  when  it  at  last  reached  the 
conclusion  that  the  work  should  be  completed,  insisted  that 
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the  Courts  should  so  construe  section  150  of  The  Code  as  to 
treat  the  plaintiff  as  its  tenant  at  sufTerauce  of  the  tract  and 
a  strip  of  the  one  hundred  feet  on  either  side  of  it,  which  he 
had  been  cultivating  continuously  for  sixteen  years.  Neither 
the  defendant,  nor  those  under  whom  it  claims,  had  any 
title  to  the  easement.  Upon  the  completion  of  the  road 
over  plaintiff's  land  within  a  reasonable  time,  the  corpora- 
tion might  have  relied  upon  the  equitable  right  arising  out 
of  the  agreement,  either  in  a  suit  to  compel  the  plaintiff  or 
Cabiniss  to  convey  the  easement,  or  as  a  defence  in  a  pro- 
ceeding instituted  by  either  of  them  to  have  the  right-of- 
way  formally  condemned  and  the  damages  assessed.  But 
the  corporation  had  not  obtained  the  easement,  and  had  not 
given  the  promised  quid  pro  quo  for  it,  and  while  its  man- 
agers were  considering  the  question  whether  they  could  or 
would  ever  give  the  plaintiff  the  contemplated  advantages 
of  a  completed  railroad,  the  plaintiff  was  plowing  over  and 
raising  crops  upon  the  very  land  marked  out  for  the  loca- 
tion of  the  track,  an  assertion  of  dominion  over  it  that  was 
utterly  inconsistent  with  the  active  exercise  of  the  defend- 
ant's right  to  the  easement,  by  which  alone  it  could  perfect 
its  title  to  it.  If  the  easement  had  not  been  acquired  by 
condemnation,  or  otherwise  obtained,  then  the  statute  {The 
Code,  §  150)  has  no  application,  and  we  may  leave  its  pro- 
visions out  of  view  in  determining  the  question  whether  the 
conduct  of  the  parties  was  such  that  the  defendant  would  be 
deemed  to  have  abandoned  or  allowed  to  become  extin- 
guished any  right  growing  out  of  the  execution  of  the 
agreement  by  Cabiniss.  In  other  States,  where  corporations 
are  not  protected  by  such  a  statute,  and  in  England,  it  seems 
to  be  settled  that  while  mere  non-user  may  not  defeat  or 
impair  the  rights  of  a  railroad  corporation  in  a  located  and 
unfinished  or  unoccupied  line,  the  owner  of  the  fee  may 
regain  the  title  (unencumbered  by  the  claim  to  an  easement 
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therein)  to  the  wliole  or  any  part  of  a  location  by  adverse 
occupancy  for  the  requisite  statutory  period  where  the  con- 
duct of  the  company  has  been  such  as  to  indicate  its  inten- 
tion to  abandon  the  use  of  the  line;  and  this  rule  has  pre- 
vailed even  where  the  right-of-way  has  been  condemned  and 
in  some  instances  paid  for.  2  Woods  R.  L.,  §  240 ;  Norton  v. 
Bailroad,  L.  R.,  13  ch.,  Div.  268.  The  failure  to  complete  a 
road,  and  permitting  the  ownei*s  to  use  the  land  upon  which 
its  line  is  located  for  the  prescribed  statutory  period  and  for 
purposes  inconsistent  with  its  occupation  and  use  as  a  rail- 
road, is  evidence  of  an  intention  to  surrender  the  easement, 
and  has  been  held  to  be  an  abandimment  of  it,  because  such 
conduct  is  calculated  to  induce  the  belief  that  the  corpora- 
tion does  not  propose  to  again  assert  its  rights  Mills  on 
Em.  Dom.,  §57;  Hooker  v.  Thimpike  Co.,  12  Wend.,  371; 
Proprietors  of  Locks  v.  Railroad,  104  Mass.,  1 ;  Benedict  v. 
Heinebergy  43  Vt.,  231;  Angell  on  Water-courses,  252,  252a; 
Jennison  v.  Walker,  1 1  Gray,  423 ;  Taylor  v.  Hampton,  2 
Mcf 'ord  (S.  C),  96. 

The  use  of  the  land  by  plowing  up  and  cultivating  the 
very  portion  of  the  two  hundred  feet  of  right-of-way  marked 
out  for  the  track  was  utterly  inconsistent  with  its  actual 
occupation  as  the  road-bed  of  the  defendant  company. 
Grain  v.  Fox,  16  Barb.,  187 ;  Pope  v.  Devereux,  5  Gray,  409. 
He  was  planting  yearly  crops  that  the  defendant  must  of 
necessity  destroy  if  it  should  determine  to  complete  its  line 
to  Rutherford  ton.  His  claim  that  the  right  lo  the  servitude 
has  been  abandoned  and  lost,  is  founded  not  simply  upon 
non-user  on  the  part  of  the  defendant,  but  upon  the  claim 
that  this  adverse  occupation  and  use  of  the  land  on  his  own 
part  is  irreconcilable  with  the  acknowledgment  of  the  right 
to  the  easement  in  the  corporations,  and  that  therefore  he  is 
entitled  to  the  benefit  of  the  bar  of  anv  statute  that  mav 
apply.  Angell,  supra,  §§  244,  246,  252 ;  Bonnon  v.  Angier, 
2  Allen,  129.     The  fact  that  the  plaintiff  bought  in  the  year 
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1869,  when  there  had  been  a  cessation  of  the  work  of  con- 
struction for  nineteen  years,  according  to  many  authorities, 
made  it  incumbent  on  the  corporation  claiming  the  ease- 
ment to  show  an  intention  to  resume  control  of  the  right-of- 
way  within  a  reasonable  time.  ComiTig  v.  Gould,  16  Wend., 
531;  Taylor  v,  Hampton,  sttpra;  Bank  v.  Nichols,  64  N.  Y,, 
65.  Where  rights-of-way  are  actually  condemned,  Lewis  (in 
hiswork  onEm.  Dom.|  §656)says:  "The  weight  of  authority 
undoubtedly  is  that  in  the  absence  of  statutory  provisions  on 
the  question,  the  effect  of  proceedings  for  condemnation  is 
simply  to  fix  the  price  at  which  the  party  condemning  can 
take  the  property  sought,  and  that  even  after  confirmation 
or  judgment  the  purpose  of  taking  the  property  may  be 
abandoned  without  incurring  any  liability  to  pay  the  dam- 
ages awarded."  The  author  states  that  the  doctrine  laid 
down  by  him  is  sustained  in  all  of  the  appellate  courts  of 
the  States  where  the  question  has  arisen,  except  those  of  New 
York  and  Nebraska.  Iftid.,  p.  844;  Chicago  v  Burton,  80 
111,,  482.  An  executory  agreement  to  convey,  founded  upon 
the  consideration  of  completing  a  road  over  the  land,  places 
the  parties  in  relations,  in  some  respects,  similar  to  those 
which  ordinarily  exist  after  condemnation  proceedings,  and 
before  a  corporation  has  elected  to  use  the  easement  and  has 
paid  for  it  or  incurred  a  liability  to  make  compensation  for 
it.  Where  there  is  neither  a  conveyance  of  the  easement,* 
nor  an  executory  contract  in  reference  to  conveying  it,  the 
corporation  does  not  acquire  a  perfect  title  until  it  either  sat- 
isfies the  judgment  for  damages  for  a  condemned  right-of- 
way  across  a  tract  of  land,  or  finishes  its  roa'd  over  it,  or  in 
some  way  incurs  such  liability  to  pay  the  resulting  damages 
when  assessed.  Lewis,  mpra,  §  306.  Cabiniss  agreed,  in 
effect,  that  the  Wilmington,  Charlotte  and  Rutherford  Rail- 
road Company  should  have  the  right  to  the  easement  when- 
ever it  should  give  him  the  advantages  and  benefit  arising 
from  finishing  its  line  over  his  land.     Our  case  falls  within 
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the.  rule,  which  seems  to  be  settled  by  authority,  that  perfect 
title  to  a  right-of-way  can  be  acquired  only — 

1.  By  a  formal  deed  of  conveyance  from  the  owner; 

2.  By  condemnation  and  the  actual  payment  of  just  com- 
pensation ascertained  in  the  mode  appointed  by  law ; 

3.  By  the  performance  of  an  act,  or  payment  of  a  sum,  or 
by  furnishing  any  consideration  agreed  upon  in  some  exe- 
cutory contract,  which  a  court  of  equity  will  enforce,  between 
the  owner  and  the  corporation ;  or, 

4.  Where  the  general  law  or  charter  sanctions  such  a 
course,  by  completing  the  road  over  his  land,  and  thereby 
incurring  the  liability  to  pay  damages  whenever  assessed  on 
petition  and  adjudged  to  be  due.  BeaMey  v.  M,  L,  W,  Cb, 
13  Cal.,  306;  Lewis,  supray  pp.  404,  405,  §§  306  and  656; 
O^Neal  V.  Freeholders  of  Hudson  y  41  N.  J..  172;  St,  Louis  Rail- 
Toad  Co.  V.  TUerSy  68  III,  1 44. 

The  charter  (Laws  1854-'55,  ch.  225,  §28)  provides  "That 
in  the  absence  of  any  contract  or  contracts  in  relation  to 
the  land  through  which  said  road  or  any  of  its  branches 
may  pass,  signed  by  the  owner  thereof  or  his  agent,  or  any 
claimant  or  person  in  possession  thereof,  which  may  be  con- 
firmed by  the  owner  thereof,  it  shall  be  presumed  that  the 
land  over  which  said  road  or  any  of  its  branches  may  be 
constructed,  together  with  a  space  of  one  hundred  feet  on 
•each  side  of  the  center  of  said  road,  has  been  granted  to 
said  company  by  the  owner  or  owners  thereof,  and  the  said 
company  shall  have  good  right  and  title  and  shall  have, 
hold  and  enjoy  the  same  so  long  as  the  same  shall  be  used 
for  the  purposed  of  said  road,  and  no  longer,  unless  the  per- 
son or  persons  owning  the  land  at  the  time  that  part  of  the 
road  which  may  be  on  said  land  was  finished,  or  those 
claiming  under  him,  her  or  ihem,  shall  apply  for  an  assess- 
ment of  the  value  of  said  lands  as  hereinbefore  directed 
within  two  years  next  after  that  part  of  said  road  which  may 
be  on  the  said  land  was  finished,"  etc. 
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Jierefore,  that  where  there  is  it  contract,  the 
it  to  be  interpreted  as  any  other  agreement 
irties  would  be,  according  to  its  terms.  How, 
1  agreement  on  the  part  of  one  person  that  he 
le  right  to  a  private  way  over  his  land  to  an 
■owner  for  the  consideration  of  getting  a  good 
lelf  to  a  neighboring  town  be  construed  if  the 
g  to  construct  the  road  should  grade  a  portion 
:e  years  and  then  desist  for  twenty-five  years, 
vntee  of  his  neighbor  had  plowed  over  the 
of  road  and  cultivated  the  land  for  sixteen 
such  ease,  the  person  seeking  to  get  the  outlet 
tned  to  have  abandoned  his  right  under  the 
ict  and  driven  to  the  necessity  of  pursuing  the 
out  by  statute  for  the  condemnation  of  cart- 
think  that  in  this  case,  as  between  the  plaintiff 
lant  company,  their  relations  and  right«  would 
I  if  no  paper  had  been  signed  by  Cabiniss  in 
the  plaintiff  bought  the  land  in  1869,  the  cor- 
lesisted  from  the  work  of  construction  for  nine 
id, during  the  five  years  that  had  then  elapsed 
of  the  war,  had  asserted  no  claim  to  the  right- 
id  taken  no  steps  looking  to  the  completion  of 
t.  Its  conduct  had  been  such  as  to  induce  the 
lief  in  liia  mind  that  their  claim  had  been 
and  that  he  would  take  the  land  discharged 
i  to  subject  it  to  the  servitude  without  com- 
be subsequent  completion  of  the  road  over  it. 
>r  of  the  defendant  had  allowed  an  unreesou- 
apse  without  evincing  any  intention  to  resume 
right-of-way,  and  after  the  plaintiff  paid  bis 
d  apparently  subject  to  no  such  right,  it  would 
to  allow  the  defendant  to  appropriate  his  land 
eneation.  Hooker  v.  Turnpike  Co.,  12  Wend., 
'  mere  non-user  would  not,  as  between  the 
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original  parties  to  the  contract,  have  extinguished  the  right 
(which  is  not  admitted),  the  rule  is  different  where  the  land 
is  sold  to  a  purchaser  for  value  who  is  misled  by  the  conduct 
of  the  corporation.  Coming  v.  Gould,  supra.  It  appeal's  as 
a  fact  agreed  that  the  contract  signed  by  Cabiniss  was  Dot 
registered  until  the  28th  of  June,  1886,  while  it  does  not 
appear  that  the  plaintiff  had  actual  notice  that  any  agree- 
ment had  been  entered  into  between  the  Wilmington,  Char- 
lotte and  Rutherford  Railroad  Company  and  Cabiniss  when 
he  purchased.  The  deserted  excavation  was  not  in  the  actual 
possession  of  the  corporation.  The  plaintiff,  seeing  the  unfin- 
ished grading  done  upon  the  land,  might  naturally  infer,  in 
the  absence  of  any  record  of  condemnation  proceedings  or 
registration  of  a  conveyance  (if  such  registration  would  have 
been  noticed),  that  Cabiniss  was  awaiting  the  completion  of 
the  road  over  the  land  to  institute  proceedings  for  damages, 
and  that  the  right  to  exact  compensation,  if  the  work  should 
be  resumed,  passed  with  the  title  to  the  land  to  him.  Hen- 
dricks V.  Railroad,  mpra.  Being  misled  by  the  long  delay 
of  said  corporation,  and  having  no  actual  notice  of  the 
equitable  interest  claimed  by  it,  we  think  that  the  plaintiff 
took  the  title  free  from  any  right  growing  out  of  said  con- 
tract to  subject  it  to  the  servitude  without  compensation 
other  than  the  benefit  arising  from  completing  the  road. 
Francis  v.  Love,  3  Jones*  Eq.,  321. 

As  we  have  already  stated  that  the  defendant  could  not,  at 
best,  claim  that  he  held  a  deed  of  conveyance  for  the  right- 
of-way,  but  only  the  equitable  right  to  demand  a  conveyance 
upon  the  completion  of  the  road  over,  the  plaintiflF's  land. 
He  might,  in  order  to  determine  his  rights,  have,  taken  the 
initiative  when  the  portion  of  the  road  on  plaintiff'^  land  was 
finished,  and. ha ve^ brought  an  action  to  compel  the  plaintiff 
to  convey  the  easement,  or  he  might  have  taken  the  chanees 
of  acquiring  the  easement  by  the*  laches  of  the  plaintiff,  if 
the  latter  failed  to  file  his  petition  within  two  years,  and  when 
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2.  The  plaintiflF  bought  without  actual  notice  of  the  con- 
tract with  Cabiuiss,  and  the  fact  that  grading  had  been  done 
on  the  land  did  not  preclude  the  idea  that  the  damages 
might  be  assessed  if  it  should  be  completed  under  ihe  charter. 

3.  If  Cabiniss  were  substituted  as  plaintiff  in  place  of 
Beattie,  or  if  it  appeared  that  the  latter  had  actual  notice  of 
the  contract,  we  think  the  Courts  should  not,  in  the  wise  and 
just  exercise  of  their  discretionary  power,  enforce  the  agree- 
ment with  Cabiniss  for  the  benefit  of  the  defendant,  after  so 
long  a  delay  on  the  part  of  the  latter,  and  those  through 
whom  it  claims,  in  performing  its  implied  stipulation  to  finish 
the  road  within  a  reasonable  time,  and  when  their  conduct 
was  calculated  to  lead  the  owner  to  believe  that  the  claim  of 
an  equitable  right  in  his  land,  under  the  contract,  had  been 
abandoned.    There  is  no  error,  and  the  judgment  must  be 

affirmed. 

Affirmed. 


J.  A.  WORTHY  V.  JAMES  BRADY  et  al. 
Petition  to  Rehear, 

Mr,  J.  W.  Hinsdale,  for  plaintiff 
No  counsel  for  defendants. 

Merrimon,  C.  J. :  This  is  an  application  to  rehear  the  case 
of  Worthy  v.  Brady,  91  N.  C,  265.  We  have  re-examined 
the  grounds  of  the  decision  in  that  case,  particularly  in  the 
respect  complained  of,  with  care  and  scrutiny,  and  are  satis- 
fied that  the  instructions  in  question  given  to  the  jury  were 
substantially  correct,  and  for  the  reasons  clearly  stated  by 
the  late  Chief  Justice  Smith.    The  petition  must,  therefore, 

be  dismissed. 

Dismissed- 
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' — Lost  Inetruinents — "  Diligent  Search  " — 
Agency. 

1.  Whether  ih«lom  of  nn  instrument  is  Biit9ri'*ntlj  proved  to  admit 

seconilary  evidence  of  lis  contents  is  not  a  queetioii  for  the  j''ry, 
but  is  left  to  the  sound  discretion  of  ihe  Court. 

2.  If  the  flndingof  the  trial  G'Urt  upon  the  question  nt  the  loss  and 

diligent  search  for  the  iDsIrument  is  genera),  the  appellate  Court 
will  assume  that  it  acted  upon  plenary  pr<>of  of  those  farts ;  but 
where  the  facis  are  pet  out  the  coiiclu-ion  of  the  Court  below 
thereon  may  be  reviewvil. 

3.  Where  the  |>roof  of  diligent  siitrch  fi>r  the  lost  instrument  is  suffi- 

cient to  satisfy  n  reasonable  person,  the  deciHion  of  the  trial 
Judge  to  admit  secondary  evidence  of  its  coritenia  is  not  review- 
able. 

4.  When  eecoftdary  teetiuionj  is  admitted  it  sbiiuld  be  clear  and  con- 

vincing that  the  instrument  oui'e  existed,  and  that  its  contents 
anpporud  tb"  all>>gaiiona  ii.  aid  nf  which  it  is  invoked. 

5.  Whether  there  has  been  diligent  ^earcli  for  the  alleged  loti  intitni- 

ment  depeni"  rery  much  upon  the  nature  of  the  document— a 
more  rigid  rule  prevailii  g  in  res  ect  of  records  and  deeds  than 
letters  and  paiwra  or  Ies4  impunanM. 

6.  It  ia  not  within  thtfUcopt-  of  the  authority  of  a  chief  engineer  of  a 

railway  ooiiipany  t  •  enter  into  cin'ractx,  on  behalf  of  his 
employer  with  subordinate  agents  or  srrvHnts  in  respect  lu  ibeir 


This  was  a  civil  action,  for  damages  for  breach  of  con- 
tract, tried  before  MacRae,  J.,  at  November  Term,  1890,  of 
CuMBEBLAND  Superior  Court. 

The  single  issue  submitted,  with  the  response  thereto,  was 
as  follows : 

"  Is  the  defendaut  indebted  to  the  plaintiff  as  alleged ;  if 
so,  in  what  sum?  Answer.  The  defendant  is  indebted  $275." 

Rule  for  new  trial  for  errors  alleged  as  to  admission  of 
testimony  and  upon  the  falLowing'exceptions  to  the  charge : 


1 


442  IN  THE  SUPREME  COURT. 


GiLUs  V.  Railroad. 


The  defendant  excepted  to  his  Honor's  charge — 

1.  For  that  his  Honor  assumed  in  said  charge  that  there 
was  suflBcient  evidence  of  the  search  of  the  plaintiflf  for  the 
alleged  letters  containing  the  alleged  contract,  and  their  loss, 
to  justify  the  admission  of  secondary  evidence  of  contents, 
although  the  plaintiff  said  he  himself  had  destroyed  them, 
or  might  have  destroyed  them,  and  afterwards  said  "  they 
may  have  been  destroyed ;  I  don't  know." 

2.  For  that  his  Honor  charged  that "  if  the  (secondary) 
testimony  satisfied  the  jury  that  Mr.  Lamb  was  the  chief 
engineer  of  the  defendant  and  wrote  to  plaintiff  and  offered 
him  $60  per  month  and  board  for  one  year  for  his  work, 
and  that  plaintiff  accepted  this  oflTer  and  went  to  work,  the 
jury  would  be  warranted  in  finding  that  there  was  a  con- 
tract in  writing  as  required  by  the  statute,"  thus  assuming 
that  because  he  was  chief  engineer  he  was  *' authorized 
thereto,"  and  did  not  advert  to  the  fact,  sworn  to  by  Lamb, 
that  he  had  no  authoritv  to  make  such  a  contract  as  is 
required  by  statute,  which  was  the  only  evidence  as  to  his 
authority. 

3.  For  that  his  Honor  charged  the  jury  tha^t  **if  the.  testi- 
mony satisfied  them  that  Mr.  Lamb  was  chief  engineer  of  the 
defendant  and  wrote  to  plaintiff*  and  offered  him  #60  per 
month  and  board  for  one  ye^r  for  his  work,  itiid  fMt'pfein- 
tiff  accepted  this  offer  and  went  to  work,  the  jury  would  be 
warranted  in  finding  that  there  was  a  contract  in  writing  as 
required  by  the  statute,"  and  did  not  charge  the  jury,  as 
requested,  that  they  must  be  clearly  satisfied  by  more  than 
a  preponderance  of  testimou}^  that  said  Lamb  did  write  to 
the  plaintiff*  making  said  offer,  and  that  said  offer  was 
accepted  by  plaintiff,  and  said  correspondence  was  lost  or 
destroyed:— before  they  cqu1(J  find  a  verdict  for  plaintiff. 

Motion  denied  ;  judgment,  from  which  defendant  applied. 
The  other  material  facts  are  stated  in  the  opinion. 


J 


FEBEUARY  TERM,  lt>91. 


GiLLIB  V.  RaILKOAD. 


Mr.  T.  H.  SattoH,  for  plaintiff. 
Mt.  a.  M.  WadMl,  for  defendant. 

Avery,  J. :  It  is  within  the  sound  discretion  of  the  Court 
to  determine  what  is  sufficient  evidence  of  the  loss  or  destruc- 
tion of  an  original  paper  to  make  testimony  as  to  its  con- 
tents competent,  and  this  Court  will  assume,  where  nothing 
appears  to  the  contrary,  that  the  Court  below  acted,  in  admit- 
ting secondary  evidence  to  show  the  words  or  substance  of  the 
instrument,  upon  plenary  proof  that  a  sufficiently  diligent 
but  fruitless  search  was  made,  and  that  there  was  no  testi- 
mony tending  to  show  that  it  was  fraudulently  destroyed  or 
withheld  by  the  party  proposing  to  prove  its  contents.  Bonds 
V.  SmUh,  lOii  N.  C,  564 :  1  Wharton  on  Ev.,  §  141 ;  1  Green- 
leaf  on  Ev.,  §  558;  1  Taylor  on  Ev.,  §  22.  Mr.  Greenleaf 
says;  "The  question  whether  the  loss  of  the  instrument  is 
sufficiently  proved,  to  admit  secondary  evidence  of  its  con- 
tents is  to  be  determined  by  the  Court  and  not  by  the  jurj'." 

Taylor  says:  "  In  like  manner,  if  the  question  be  whether 
a  document  has  been  duly  executed  or  stamped,  or  whether 
it  coniee  from  the  right  custody,  whether  sufficient  search 
has  been  made  for  it  to  admit  secondary  evidence  of  its  con- 
tents, etc.,  *  ^  •  in  all  these,and  the  like  cases,  the  prelimi- 
njiry  question  of  admissibility  must,  in  the  fii-st  instance,  be 
eiclusively  decided  by  the  Judge,  however  complicated  the 
circumstances  may  be,  and  though  it  may  be  necessary  to 
weigh  the  conflicting  testimony  of  numerous  witnesses  in 
order  to  arrive  at  a  just  conclusion. " 

In  Manney  v.  CrmcttI,  84  N.  C,  314,  it  was  held  that  a  gem- 
eral  finding  byilhe  Judge,  without  setting  out  the  testimony, 
that  no.9utticieHt  search  had  been  made,  would  have  ibeea 
conclusive,  thus  recognizing  the  discretionary  power  of  the 
Court. 

But  where  the  facts  upon  which  the  nisi  prius  Judge 
acted  are  found,  it  is  competent  for  this  Court  to  review  his 
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ruling,  and  deter .iiine  whether  the  testimony  was  sufficient 
in  law  to  justify  his  conclusion.    The  degree  of  diligence 
that  must  be  shown  depends  largely  upon  the  nature  and 
circumstances  of  the  case,  and  especially  upon  the  character 
of  the  paper,  as  a  useless  document  may  be   presumed  to 
have  been  lost  or  destroyed,  on  proof  of  much  less  search 
and  for  a  much  shorter  time  than  an  important  one.    Best's 
Ev.,   §482;    1    Wharton   on    Ev.,  §140.     As  a   rule,  it  is 
expected  that  deeds  and  records  that  are  evidence  of  title 
will  be  more  carefully  kept  than  letters  or  papers  which  may 
or  may  not  become  material  as  testimony  tending  to  estab- 
lish one*s  rights.     In  Gathercole  v.  Miall,  15  M.  &  W.,  335, 
Alderson,  B.,  says:  "  The  question  whether  there  has  been  a 
loss  and    whether  there   has  been   sufficient  search,  must 
depend  very  much  on  the  nature  of  the  instrument  searched 
for.    If  we  were  speaking  of  an  envelope  in  which  a  letter 
had  been  received,  and  a  person  said,  '  I  have  searched  for 
it  among  my  papers,  I  cannot  find  it,'  surely  that  would  be 
sufficient.     So  with  respect  to  an  old  newspa|>er  which  had 
been  nt  a  public  coffee-room;  if  the  party  who  kept  the  pub- 
lic coffee-room  had  searched  for  it  where  he  would  naturally 
find  it,  that  seems  to  me  to  be  amply  sufficient.    If  he  had 
said,  '  I  know  it  was  taken  away  by  A.  B.,'  then  you  ought 
to  go  to  A.  B."    But  he  concluded,  "  It  would  be  very  unrea- 
sonable to  require  you  to  go  to  every  member  of  the  club.'' 

Where  a  reasonable  person  might  be  satisfied,  from  the 
testimony  offered,  that  an  effort  bad  been  made  in  good  taith 
to  find  and  produce  a  letter,  the  decision  of  the  trial  Judge  to 
admit  proof  of  its  contents  is  not  reviewable  in  the  appellate 
Court.  Best  Ev.,  p.  451.  "  The  object  in  offering  the  proof 
is  to  establish  a  reasonable  presumption  of  the  loss  of  the 
instrument,  and  this  is  a  preliminary  inquiry  addressed  to 
the  discretion  of  the  Judge."    1  Greenleaf  Ev.,  §  558. 

The  first  exception  is  stated  in  the  record  as  follows: 
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"  The  plaintiff-  resumed  and  testitied :  '  Richard  Lamb  said 
lie  was  chief  engineer  of  defendant,  and  he  was  acting  as 
such,  and  I  got  this  letter  from  him,  I  got  other  letters  from 
bim  before  I  went  therp.  I  have  lost  them.  I  have  made 
search  for  them ;  have  looked  over  my  trunk.  I  had  changed 
about  so  much  till  I  could  not  find  them.  I  reckon  I  lost 
them.' " 

Plaintiff  was  cross-examined  upon  this  point,  and  testified : 
"I  kept  them  in  my  trunk,  and  sometimes  in  my  wife's 
trunk.  We  would  chauge  them  about,  and  sometimes  when 
we  got  too  many  letters  we  would  destroy  them.  These  let- 
ters may  have  been  destroyed.     I  don't  know." 

The  defendant  objected  (o  plaintiff  testifying  as  to  the 
contents  of  the  letters.  The  Court,  being  of  opinion  that  the 
witness  had  laid  the  foundation  for  the  oder  of  secondary' 
evidence  by  his  testimony  of  the  loss  or  destruction  of  the 
papers,  permitted  the  plaintiff  to  testify  as  to  their  contents, 
and  defendant  excepted. 

We  do  not  think,  wh«ji  it  appears  that  the  plaintiff  usually 
kept  his  letters  in  his  trunk  and  searched  for  them  there 
without  finding  them,  that  the  Judge  was  in  error  in  allow- 
ing him  to  testify  as  to  the  contents  merely  because  he  said 
ihtt  Bometimes  the  letters  were  changed  into  his  wife's  trunk, 
and  it  did  not  appear  that  it  had  also  been  examined,  nor 
because  the  witness  said,  in  his  examination  in  chief,  ■"  I 
reckon  I  lost  them,"  and  on  his  cross-examination,  "These 
letters  may  have  been  destroyed ;  I  don't  know."  We  think 
that  his  Honor  was  warranted  in  drawing  the  inference  that 
the  letter  had  been  lost  or  destroyed,  and  in  either  event  its 
contents  could  be  proven  by  parol.  It  is  not  essential  that 
the  testimony  should  have  excluded  the  possibility  that  the 
letter  was  still  in  existence,  as  it  was  not  necessary,  in  the 
case  already  cited,  that  every  member  of  a  club  who  had 
privilege  of  reading  or  carrying  off  a  newspaper  should  be 
offered  to  negative  the  possibility  that  he  had  it  in  his  pos- 
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session.  In  the  case  of  Maundy  v.  Crowell,  siipra^  it  was 
declared  error  to  exclude  a  copy  of  an  original  contract  to 
sell  land,  which  had  been  shown  to  have  been  lost,  because 
it  did  not  appear  that  the  i*egistry  of  the  county  in  which 
the  law  required  it  to  be  registered  had  been  examined. 

In  passing  upon  the  evidence  as* to  the  preliminary  ques- 
tion, the  Judge  is  not  required  to  find  that  there  is  clear  and 
satisfactory  proof  that  a  paper  has  been  lost  or  destroyed 
before  admitting  testimony  to  show  its  contents.  In  lyier 
V.  Carroll,  6  Ired.  Eq.,  488,  Judge  Pearson,  speaking  of  a 
case  where  the  execution  and  cmitenU  of  an  alleged  lost  note 
were  denied,  said:  "In  such  a  case,  although  equity  would 
not  refuse  to  consider  the  mere  affidavit  as  sufficient  to  accourti 
for  not  producing  the  original  not^,  the  strictest  and  dmred 
proof  of  the  execution  and  contents  would  be  required."  See 
also  Mobley  v.  Watts,  98  N.  C,  284,  and  aifton  v.  FoH,% 
N.  C.,  178.  It  is  settled  by  a  line  of  authorities  that,  although 
the  loss  of  a  deed  or  paper  relied  on  to  prove  a  contract 
may  have  been  sufficiently  shown  to  justify  the  Judge  in 
admitting  secondary  evidence,  such  testimony  must  amount 
to  clear  and  convincing  proof  that  the  deed  or  paper  embody- 
ing the  contract  once  existed,  and  that  its  contents  were  such 
as  to  sustain  the  material  allegations  of  the  complaint  or 
answer  in  support  of  which  they  are  ofFtrred.  Loflin  v  io/- 
tin^  96  N.  C,  94;  Fishei'  v.  Carroll,  supra.  We  think,  there- 
fore, that  there  was  error  in  refusing  to  give  the  third  instruc- 
tion prayed  for,  for  which  a  new  trial  must  be  granted. 

While  it  is  unnecessary  to  pass  upon  the  question  raised  by 
the  second  exception,  it  may  be  well  to  add  that  it  would  not 
follow  from  the  fact  that  Lamb  was  chief  engineer  that  it 
was  within  the  scope  of  his  authority  to  make  contracts  with 
subordinate  managers  employed  in  grading  the  road-bed, 
and  the  laborers  under  them,  in  reference  to  wages.  Wood's 
R.  L.,  page  44fi,  and  note  2.    There  was  no  testimony  offered 
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Harper  v.  Hmvcock^  6  Ired.,  124;  ThreadgiU  v.  While^  11  Ired., 
591 ;  McCracken  v.  McOrary,  5  Jones,  399.  The  foregoing 
cases  and  many  others  to  be  found  in  our  Reports,  exemplify 
in  a  high  degree  the  very  strict  application  by  this  Court  of 
the  general  principle  above  stated. 

So  far  from  the  witness  in  this  case  having  exhausted  all 
of  his  sources  of  inforijaation,  his  examination  reveals  the 
two  depositories  of  these  very  letters,  and  yet  he  has  exam- 
ined but  one  of  them.  He  says,  "  I  kept  them  in  my  trunk 
and  sometimes  in  my  wife's  trunk;"  that  is  to  say,  either  in 
one  trunk  or  the  other,  and  it  is  but  fair  to  assume  in  the 
absence  of  an  examination  that  the  letters  were  in  his  wife's 
trunk  at  the  time  of  the  trial.  It  does  seem  very  clear  to 
me  that  there  has  been  no  such  diligent  search  as  is  required 
by  the  law  and  that  if  oral  testimony  can  be  substituted  for 
contractural  writings  under  such  circumstances,  the  rule  as 
to  the  primariness  of  documentary  evidence  will  be  practi- 
cally abrogated. 

If,  as  in  Davidson  v.  Norment,  5  Ired.,  555,  a  party  was 
required  to  go  to  another  State  and  get  his  deed,  it  would 
seem  but  reasonable  that  this  witness  should  have  taken  a 
few  steps,  presumably  in  his  own  house,  and  looked  into  his 
wife's  trunk  for  the  letters  in  question.  The  case  cited  from 
3  Dev.,  8U2)ra,  also  illustrates  the  great  particularity  of  the 
Court  in  applying  this  most  salutary  rule  of  practice. 

When  contracts  have  been  reduced  to  writing,  there  is  an 
implied  agreement  between  the  parties,  which  the  law  recog- 
nizes and  enforces,  that  such  contracts  shall  only  be  proved 
by  the  selected  medium  of  proof,  and  the  "slippery  memory 
of  witnesses"  should  never  be  substituted,  except  upon  the 
most  imperative  demands  of  necessity  and  justice. 

As  to  the  intensity  of  proof,  I  have  never  understood  that 
in  the  case  of  a  writing  evidencing  a  purely  simple  contract, 
where  the  writing  is  lost  or  destroyed,  and  there  is  no  evi- 
dence of  fraudulent  suppression  or  spoliation,  a  party  is  com- 
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This  was  a  civil  action,  tried  on  appeal  from  a  Justice, 
by  Armfield,  /.,  at  Spring  Term,  1890,  of  Bertie  Superior 
Court. 

The  plaintiffs  brought  this  action  in  the  Court  of  a  Justice 
of  the  Peace  to  recover  the  price  of  certain  goods — shoes- 
sold  by  them  to  the  defendants.  The  latter  denied  the  alle- 
gations of  the  complaint,  and  alleged  that,  by  a  special  agree- 
ment, the  plaintiflFs  promised  to  sell  and  deliver  to  them  cer- 
tain shoes  at  their  place  of  business  within  a  time  specified, 
which  they  failed  to  do ;  that  they  were  not  bound  to  receive 
the  shoes,  and  did  not  do  so,  etc. 

On  the  trial  in  the  Superior  Court,  the  plaintiffs  produced 
evidence  tending  to  prove  their  cause  of  action  as  allied 
by  them. 

One  of  the  defendants  testified  in  their  own  behalf,  among 
other  things,  as  follows :  "About  the  last  of  February,  1889, 
A.  R.  Benton,  representing  the  plaintiffs,  came  to  my  store  in 
Aulander,  and,  after  some  conversation,  I  agreed  to  buy  of 
him  a  bill  of  shoes  upon  his  promise  to  have  them  in  Aulan- 
der in  two  weeks.  That  was  the  main  inducement  to  the 
bargain.  Without  this  promise  I  would  not  have  taken  the 
goods.  I  had  a  contract  to  fill  within  two  weeks.  Plaintiffs 
sent  me  an  invoice  of  the  goods  nnd  shipped  them,  which  I 
have.  I  also  took  down  a  memorandum  of  the  order  given 
Mr.  Benton.     I  have  that  memorandum.'' 

The  Court  having  directed  the  attention  of  the  jury  to  tlie 
evidence  and  view  of  the  case  favorable  to  the  plaintiffs, 
instructed  them  further  as  follows: 

"But  the  defendant  contends  that,  at  the  time  he  pur- 
chased of  plaintiffs'  agent,  there  was  an  express  bargain  and 
agreement  that  the  goods  should  be  delivered  at  his  house 
in  two  weeks.  This  plaintiffs  deny.  But  if  you  should 
believe  that  this  agreement  and  bargain  were  made,  then 
you  must  inquire  and  determine  what  was  meant  and  under- 
stood by  it  by  the  parties  making  it.  .  Did  it  notoan  that  the 
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plaintiffs  were  to  insure,  at  all  events,  the  delivery  by  the 
transportation  company  of  the  goods  in  two  weeks,  and  that 
in  failure  of  such  delivery  in  two  weeks  the  sale  was  to  be 
void  at  the  option  of  the  defendant,  and  he  might  return  the 
goods  to  plaintiffs?  If  so,  plaintiffs  are  not  entitled  to 
recover. 

"  But  if  it  meant  that  plaintiffs  were  to  use  all  due  dili- 
gence in  forwarding  the  order,  in  packing  and  shipping  the 
goods  by  the  common  carrier,  and  plaintiffs  did  all  these 
things,  then  plaintiffs  are  entitled  to  recover  the  bill  and 
interest,  as  before  stated." 

The  defendant  excepted  upon  the  ground  that  "  the  Court 
erred  in  leaving  the  interpretation  of  the  contract  to  the 
jury."  There  was  a  verdict  and  judgment  for  the  plaintiffs, 
and  the  defendants  appealed  to  this  Court. 

Mr.  D.  C.  WintfoH,  for  plaintiffs 

Mr.  F.  D.  Winalon  (by  brief),  for  defendants. 

Shepherd,  J.i  "  Where  a  contract  {says  Judge  Gaston  in 
Young  v.  Jeffreys,  4  D.  <t  B.,  21fi)  is  wholly  in  writing,  and 
the  intention  of  the  framers  is  hy  law  to  be  collected  from 
the  document  itself,  then  the  entire  construction  of  the  con- 
tract— that  is.  the  ascertainment  of  the  intention  of  the  par- 
ties, as  well  as  the  effect  of  that  intention,  is  a  pure  question 
of  law;  and  the  whole  office  of  the  jury  is  to  pass  on  the 
existence  of  the  alleged  written  agreement.  Where  the  con- 
tact is  by  parol  {that  is  oral)  the  terms  of  the  agreement 
are  of  course  a  matter  of  fact,  and  if  those  terms  be  obscure, 
or  equivocal,  or  are  susceptible  of  explanation  from  extrinsic 
evidence,  it  is  for  the  jury  to  find  also  the  meaning  of  the  | 
terms  employed ;  but  the  effect  of  a  parol  agreement,  when  1 
its  terms  are  given  and  their  meaning  fixed,"  is  as  much  a 
questioD  of  law  as  the  construction  of  a  written  agreement." 
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In  speaking  of  oral  contracts,  Nash,  J.,  remarks  in  Feder- 
man  v.  Parker,  10  Ired.,  474,  that  **if  there  be  no  dispute  as 
to  the  terms  and  they  be  precise  and  explicit,  it  is  for  the 
Court  to  declare  their  effect."  See  also  Rhodes  v.  Chemm^ 
Busb.,  336 ;  Pendleton  v.  Jmes,  82  N.  C,  249. 

"  Unless  this  were  so  (says  Parke,  B.,  in  Neihon  v.  Harford, 
8  M.  &  W.,  806)  there  would  be  no  certaintj^  in  the  law;  for 
a  misconstruction  by  the  jury  cannot  be  set  right  at  all  efiFec- 
tually."  We  are  sure  that  the  learned  Judge  was  entirely 
familiar  with  the  above  principles,  but  we  think  that  they 
were  not  properly  applied  in  the  present  case. 

The  terms  of  an  oral  contract  must  necessarily  be  ascer- 
tained from  the  testimony  of  the  witnesses,  and  it  is  the  duty 
of  the  Court  to  instruct  the  jury  as  to  the  law  applicable  to 
the  various  phases  arising  upon  such  testimony.  But  where 
the  Court  presents  to  the  jury  a  particular  view  of  the  facts, 
and  this  embodies  the  terms  of  a  contract  which  are  in 
themselves  precise  and  explicit,  the  Court  should  declare 
their  legal  effect,  and  it  would  be  error  to  leave  this  to  be 
determined  by  the  jury.  In  such  a  case  the  rule  is  the 
same  as  if  the  contract  were  in  writing.  After  charging  the 
jury  upon  the  testimony  of  the  plaintiffs,  his  Honor  pre- 
sented the  contention  of  the  defendants,  which  was  founded 
upon  the  evidence  of  one  of  their  number,  as  follows:  "I 
agreed  to  buj''  of  him  (the  agent  of  plaintiffs)  a  bill  of  shoes 
upon  his  promise  to  have  them  in  Aulander  in  two  weeks." 
According  to  the  defence  this  was  the  entire  agreement  as 
to  the  shipment  and  delivery,  and  it  is  not  varied  in  any 
manner  because  it  induced  the  defendant  to  purchase  the 
goods.  It  was  the  contract  resulting  from  the  "  express  bar- 
gain and  agreement"  that  formed  the  inducement,  and  it  is 
this  contract  alone  that  was  to  be  interpreted.  The  lan- 
guage used  is  clear  and  precise.  It  is  not  unusual  or  equiv- 
ocal ;  nor  does  it  involve  any  scientific  exposition  by  experts, 
nor  is  it  doubtful  in  the  senae  .^at  it  may  be  explained  by 
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evidence  of  usage  or  other  extraneous  circumstances.     If  the 
language,  beingjhus  freejrom  ambipuitv.  leaves  the  mean-  }Vi 
iug  of  the  parties  in  doubt,  it  is  the  duty  of  the  Court,  and 
not  the  jury,  to  determine  its  legal  effect ;  and  if  no  definite 
meaning  can  be  attached   to  such   language,  then  it  is  the 
duly  of  the  Court  to  so  hold.     Silvertlioni  v.  Fowle,  4  Jones, 
362.     His  Honor,  after  stating  the  terms  of  the  contract, 
instructed  the  jury  that  if  suck  was  the  contract,  they  must 
further  enquire  and  determine  what  was  meant  and   under- 
stood by  it  by  the  parties   making  it.      Now   the   charge/ 
assumes  that  the  terms  of  the  contract  are  ascertained,  but  \ 
at  the  same  time  leaves  its  interpretation  to  the  jury.     The   i 
Court  should  have  interpreted  this  meaning  according  to  the 
terms  of  the  assumed  contract,  and  not  according  to  absent 
terms  incorporated  into  the  same  by  what  the  jury  were  to 
infer  was  the  meaning  of  the  parties.     In  this  we  think 
there  was  error. 

Mekrihon,  C.  J.^-dissenting:  The  special  contract  alleged 
by  the  defendants  was  not  in  writing.  If  it  had  been  so, 
and  the  writing  had  been  admitted  or  proven  by  proper  evi- 
dence, the  Court  would  have  interpreted  its  meaning.  The 
proper  construction  of  contracts  is  mutter  of  law,  and  it  is 
the  province  of  the  Court  to  interpret  its  meaning.  When 
they  are  written,  and  cannot  be  explained  or  modified  by 
parol,  as  in  some  oases  they  may  be,  their  terms  are  settled, 
ind  their  meaning  is  simply  a  question  of  law  to  be  deter- 
mined by  the  Court. 

When,  also,  a  contract  has  not  been  reduced  to  writing,  but 
its  terms  appear — are  precisCj^Iear  and  explicit — the  Court 
must  interpret  their  meaning  and  legal  effect.  If,  however, 
ihe  parties  to  an  unwritten  contract  dispute  about  its  terms, 
lud  these  are  not  clear  nor  definite,  are  obscure  or  equivocal, 
>r  their  use  is  not  certain  and  determinate,  or  it  must  be 
nferred  from  the  conduct  of  the  parties,  such  contract — 
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what  its  terms  are — ^^must  be  ascertained  by  the  jury.  And 
so,  also,  if  the  terms  used  are  technical,  or  unusual,  and  their 
meaning  must  be  gathered  from  experts,  or  persons 
acquainted  with  the  particular  act  or  business  to  which  such 
terms  refer,  ilhd  in  the  like  cases,  the  jury  must  ascertain 
the  meaning  of  such  terms  as  used  by  the  parties ;  still,  when 
their  use  and  what  they  are  are  ascertained  by  the  jury,  it 
is  the  duty  of  the  Court  to  interpret  the  contract  ascertained 
as  matter  of  fact  by  the  jury.  The  jury  must  ascertain, 
as  matter  t)f  fact,  what  the  contract  is,  and  the  Court  must 
determine  what  is  its  legal  import  and  effect.  In  such  cases 
the  Court  should  generally  give  the  jury  instructions  as  to 
the  mie^iiin^  and  effect  6f  the  contract,  accordinglj^  as  they 
may 'find  it  to  be,  carefully  pointing  out  their  duty  in  ascer- 
taining what  the  contract  in  question  is.  Yovng  v.  Jeffreys, 
4  Dev.  &  Bat.,  216;  Massey  v.  Belisky  2  Ired.,  170;  Festerman 
V.  Parker,  10  Ired.,  474;  Silverthom  v.  Fmvle,  4  Jones,  359. 

In  this  case  the  exception  is  based  upon  a  misapprehen- 
sion of  the  instruction  complained  of.     The  Court  did  not 
intend  to  leave  it  to  the  jury  to  interpret  the  contract  in 
question,  nor  did  it  do  so  in  effect.     The  contract  alleged  ^ 
was  not  in  writing:  the  principal  evidence — that  of  one  of 
the  defendants — tending  to  prove  it  was  not  very  explicit,  " 
unequivocal  and  determinate.     On  the  contrary,  it  left  the 
real  agreement  to  inference  in  material  respects.   The  witness 
said :  "  I  agreed  to  buy  of  him  (the  plaintilBF's  agent)  a  bill  of 
shoes  upon  his  promise  to  have  them  in  Aulander  in  two 
weeks ; "  but  he  did  not  say  certainly,  in  terms,  that  the  agent 
agreed,  on  his  part,  to  deliver  the  shoes  at  the  place  men- 
tioned within  that  time;  that  this  was  a  substantial  part  of 
the  contract,  and  that  it  was  understood  that  the  defendants 
would  not  be  bound  to  take  the  shoes  if  they  were  not  so 
delivered.     This  was  left  in  doubt — to  inference.     He  said 
"that  this  was  the  main  inducement  to  the  bargain  ;  without 
this  promise  I  would  not  have  taken  the  goods."     He  does 
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not  say,  in  terms,  that  the  agent  so  understood  and  agreed — 
that  he  did,  was  left  to  inference.  He  did  not  say,  in  terms, 
that  the  contract  was  special — out  of  the  ordinary  course  of 
trade  in  such  cases.  That  was  left  to  inference.  Hence  the 
Court  told  the  jury  to  enquire  whether  there  was  such  special 
contract,  and  if  so,  what  was  meant,  not  as  matter  of  law, 
but  as  matter  of  fact,  by  it,  by  what  was  said  and  mutually 
understood  and  agreed  upon  by  the  parties.  That  is,  the 
Court  instructed  the  jury  to  ascertain  from  the  uncertain, 
undeterminate  evidence  of  such  contract,  what  it  was  as 
matter  of  fact.  It  submitted  to  them,  not  what  was  the  legal 
meaning  of  the  words  used  by  the  defendants,  or  by  either 
party,  but  whether  the  parties,  in  fact,  mutually  understood 
and  agreed  that  the  slioes  should  be  delivered  "in  two 
weeks"  at  the  defendants'  place  of  business,  or  whether,  in 
fact,  it  was  agreed  that  the  plaintiffs,  in  the  ordinary  course 
of  business,  sold  the  defendants  the  shoes,  and  this  was  the 
feet  of  the  agreement,  and  the  plaintiff's  agent  said — simply 
added — not  as  a  part  of  the  agreement,  that  he  would  deliver 
them  "in  two  weeks,"  meaning  no  more  than  that  he  would 
be  prompt  in  shipping  them.  The  Court  further  said,  in 
substance,  that  if  the  jury  should  find  the  contract  to  be  as 
contended  by  the  defendants,  then,  as  a  matter  of  law,  the 
plaintiffs  could  not  recover.  Thus  it  intepreted  the  contract 
in  that  view.  It  further  said,  in  effect,  that  if  the  jury 
should  find  the  contract  to  be,  in  fact,  as  contended  by  the 
plaintiffs,  then  the  latter  could  recover.  Thus  it  interpreted 
the  meaning  and  legal  effect  of  it  in  the  view  favorable  to 
the  plaintiffs. 

The  evidence  in  this  case  left  the  terms  of  the  contract 
much  more  in  doubt  than  did  the  evidence  of  the  contract 
iu  question  in  Mamey  v.  Biiink,  mipra.  In  that  case  "  the 
plaintiff  stated  to  the  defendant,  as  a  fact,  that  it  had  been 
discovered  that  her  house  was  two  feet  upon  his  lot.  Upon 
this  information  she  promised  to  pay  him  four  dollars  per 
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annum  while  it  remained  there.  At  the  expiration  of  the 
first  year,  when  the  rent  was  demanded,  she  refused  to  pay, 
alleging  that  the  house  was  altogether  upon  her  own  land. 
After  this  refusal,  she  did  pay  four  dollars,  upon  his  express 
promise  to  refund  it  if  it  should  turn  out  that  the  house  was 
not  upon  his  lot.  The  parties  then  agreed  upon  a  mode  by 
which  the  boundaries  of  their  respective  lots  should  be  deter- 
mined. Unfortunately,  the  attempt  thus  to  determine  their 
boundaries  failed,  and  the  plaintiff  sued  for  the  next  year's 
rent.  Now,  it  seems  to  us  clear  that  upon  what  terms  and 
upon  what  consideration  the  defendant  promised  to  pay  rent, 
was  an  inquiry  of  fact  for  the  determination  of  a  jury."yrhe 
Court  said  that  the  terms  of  fact  being  doubtful,  it  was  the 
province  of  the  jury  to  ascertain  the  same.  They  certainly 
were  more  definite  than  the  terms  in  question  in  the  present 
case. 

Perhaps  the  instruction  given  to  the  jury  might  have  been 
more  precise,  but  it  was  quite  intelligible,  and  substantially, 
in  all  respects,  correct.  The  Court  interpreted  the  contract 
as  to  its  legal  import  and  effect,  accordingly  as  the  jury 
might  ascertain  it  to  be  as  matter  of  fact,  and  it  gave  them 
proper  instructions  as  to  their  duty. 

The  other  exceptions  are  without  merit,  and  it  would  serve 
no  useful  purpose  to  advert  further  to  them. 

Per  Curiam.  New  trial. 
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JOHKS   V.  COTTEN. 

ESTHER  JONES  v.  ANDREW  COTTEN. 

Habeas    Corpus — CiiMody   of   Children — Practice — InsanUy — 
Pending  Litiffnli'mi. 

A  plaintiff  suing  for  the  poMCSHion  of  her  children  hj  writ  of  habeat 
corpus  obtained  judgment  for  thrir  recover;,  and  the  defendttnt 
appealed  onder  section  1662  of  The  Code.  After  the  appeal,  and 
before  the  bearing  in  this  Court,  the  plaintiff  became  insane  and 
waa  committed  loan  wilum:  Hrtd,  the  ''ase  muet  be  remanded 
to  the  Judge  now  ridi'g  the  judicial  diatrict  in  which  the  case 
waa  tried,  to  the  end  that  he  uiaT  take  such  action  as  hie  jurisdic- 
tion over  minor  children  onfere. 

This  was  a  civil  action,  tried  at  February  Term,  1890, 
of  Cbaven  Superior  Court,  by  Womack,  J. 

This  is  a  proceeding  in  which  the  plaintiff  applied  for  a  writ 
of  habeas  corpus  to.obtain.poseeaslonof  three  of-her  minor 
children  named,  alleged  to  be  in  the  posBession  of  the  defend- 
ant The  writ  was  issued  and  served,  and  return  thereof 
made.  At  the  hearing  of  the  matter,  the  Court  gave  judg- 
ment that  the  children  be  delivered  to  the  plaintiff,  where- 
upon the  defendant  appealed  to  this  Court,  as  allowed  by  the 
statute  (The  Code,  §  1662)  in  such  cases. 

It  appears  at  this  term,  that  since  the  appeal  was  taken 
the  plaintiff  has  become  insane  and  has  been  committed  to, 
and  is  now  in,  the  appropriate  insane  asylum.  The  counsel 
for  the  defendant  asks  the  Court  to  make  such  disposition  of 
the  appeal  as  it  may  deem  appropriate  and  proper. 

No  coun.sel  for  plaintiff. 

Mr.  C.  R.  Tkovtas,  for  defendant. 

Merrimon,  C.  J.:  We  are  of  opinion  that  the  case  must 
be  remanded  to  the  Judge  now  riding  the  second  judicial 
district,  to  the  end  that  he  shall  have  and  take  jurisdiction 
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of,  and  take  such  further  action  in,  the  matter  as  the  condi- 
tion of  the  children  mentioned  and  the  circumstances  of  the 
case  may  warrant  and  require  according  to  law.  Such  pro- 
ceedings and  matters  are  largely  summary  in  their  nature, 
and  may  be  conducted  in  the  sound  discretion  of  the  Court 
in  such  way  as,  in  view  of  the  varient  circumstances  of  the 
case,  will  promote  the  ends  of  justice,  secure  the  rights  of 
parties,  and  afford  adequate  protection  to  the  children  whose 
custody-  may  be  in  question.  The  statute'  {The  Code,  §965) 
contemplates  that,  with  a  view  to  justice,  a  case  maybe 
remanded.  The  other  statute  ( The  Qode.y  §  1 66 1 )  confers  upon 
the  Court  below  very  large  powers  ta,  /,*  promQte.  th^  interest 
and  welfare  of  the  children."    Holley  v.  Hollcyy  96  N.  C,  229; 

Knott  V.  Taylor^  id.,  553. 

Remanded. 


WILLIAM  WHITHEAD  et  al.  v.  M.  D.  WHITEHURST,  Adm'r. 

Cons^ent  Reference  —  Evidence  —  Purchase  at  Om^s  Otim  Sde^ 
When  Voidable — Agreement  of  Counsel — Order  of  Court. 

1.  It  is  weU  settled  that  this  Court  will  not  disturb  the  findings  under  a 

consent  reference  where  there  is. any  evidence  to  sustain  them. 

2.  A  sale  under  mortgage,  at  which  the  mortgagee  purchases  through  a 

third  party,  is  not  void,  but  voidable,  and  at  the  instance  of  the 
mortgagor  or  his  heirs;  and  when  the  property  sold  brought  a 
fair  price,  it  does  not  appear  that  the  creditors  of  a  deceased  mort* 
gagor  have  any  right  to  complain. 

3.  Mere  agrt»ement  of  counsel,  filed  with  the  Clerk,  that  the  order  of 

sale  for  assets  should  be  set  aside,  made  after  sale  was  confirmed, 
purchase- money  paid  and  title  made  to  purchaser,  and  without 
any  c»rder  of  Court  to  that  effect,  is  ineffectual  for  such  purpose. 

4.  Where,  under  such  reference,  the  findings  of  fact  are  pertinent,  so 

far  as  this  Court  can  see,  it  will  not  set  them  aside,  the  burden 
being  on  the  party  complaining  to  show  error. 
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This  was  a  civil  action,  heard,  upon  exception  to  a 
referee's  report,  at  October  Term,  1890,  of  Edgecombe  Supe- 
rior Court. 

This  action  was  brought  by  creditors  of  the  intestate  of 
the  defendant  to  compel  him  to  an  account  of  his  adminis- 
tration and  ti>  pay  the  creditors  what  may  be  payable  to 
them,  respectively.  The  pleadings  raised  issues  of  fact  and 
law.  In  the  course  of  the  action,  "the  case"  was,  by  consent 
of  parties,  referred  to  a  referee  "  to  find  the  facts  and  state 
the  accounts  and  report  the  result  of  his  findings,"  etc. 
Afterwards,  the  referee  made  report  as  directed,  and  the 
defendant  filed  divers  exceptions  thereto.  Afterwards,  the 
Court  overruled  all  these  exceptions  and  gave  judgment  for 
the  plaintiff.  The  defendant,  having  excepted,  appealed  to 
this  Court,  assigning  error  as  follows: 

1.  That  he  has  failed  to  credit  the  defendant  with  his 
account  of  |o70  for  rent  of  mill  under  the  contract  of  mill- 
ing, as  established  by  the  testimony  of  D.  C.  Moore  and 
G.  A.  Vick. 

2.  That  he  has  failed  to  credit  the  defendant  with  exhibits 
"R"  and  "S,"  as  representing  the  indebtedness  of  B.C.  High- 
smith,  defendant's  intestate,  to  G.  A.  Vick,  arising  under  the 
milling  contract  aforesaid,  and  paid  by  M.  D.  Whitehurst, 
the  defendant,  amounting  to  $648.68. 

3.  That  he  has  charged  the  defendant  with  $1,211  as  of 
1883,  proceeds  from  sale  of  land,  whereas  the  amount  proper 
to  have  been  charged  was  $800,  6th  day  of  May,  1889. 

The  defendant  excepts  to  the  referee's  conclusions  of  law 
numbered,  respectively,  1,  2,  5,  6,  11. 
The  iindings  of  law  thus  referred  to  are  the  following: 
ll).  That  while  purchase  by  a  mortgagee  at  his  own  sale  is 
voidable,  it  is  not  void,  but  when  tlie  price  is  reasonable  and 
no  exception  taken  by  the  mortgagee,  it  becomes  valid ;  and 
therefore,  by.  virtue  of  the  sale  made  by  William  White- 
head, under  his  mortgage,  on    February  24th,   1883,  he 
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became  the  legal  owner  of  the  lands  purchased  by  him,  and 
is  not  chargeable  with  rents. 

(2).  That  the  defendant  is  chargeable  with  the  proceeds  of 
the  first  sale  of  the  lands. 

5.  That  the  debt  mentioned  in  the  twenty-first  finding  is 
not  a  proper  charge. 

6.  That  none  of  the  items  embraced  in  voucher  "T," 
except  that  of  Asa  Bullock,  are  proper  charges  against  the 
estate. 

11.  That  the  plaintiffs  are  entitled  to  judgment  that  the 
sum  of  $1,261.57,  remaining  in  the  hands  of  the  defendant 
administrator  and  liable  to  the  demands  of  the  plaintiff 
creditors,  be  distributed  among  the  several  plaintifis,  as  fol- 
lows :  the  plaintiflf  William  Whitehead  to  recover  the  sum 
of  $1,  204.60;  the  plaintiff  Piney  Highsmith  to  recover  the 
sum  of  $58.64 ;  and  the  plaintiff  M.  G.  Bryan  the  sum  of 
$28.64. 

Mr.  R.  H.  Battle,  for  plaintiff. 
No  counsel  contra. 

Merrimon,  C.  J. :  In  effect  the  Court  approved  and  sus- 
tained the  findings  of  fact  and  law  by  the  referee.  The 
reference  was  by  consent  of  parties.  Hence,  it  is  not  the 
province  of  this  Court  to  review  the  findings  of  fact,  although 
this  action  is  equitable  in  its  nature,  if  there  is  any  evidence 
to  sustain  them.  This  is  settled  by  many  decisions.  There 
was  clearly  some  evidence  to  sustain  such  findings  of  fact, 
and  accepting  them,  as  we  must  do,  the  exceptions  as  to 
them  cannot  be  sustained.  The  credits  claimed  were,  for  the 
reasons  stated  by  the  referee,  properlj^  disallowed,  and  the 
charge  complained  of  was  a  proper  one. 

The  intestate  of  the  defendant  in  his  life-time  owed  the 
plaintiff  Whitehead  certain  debts,  and  to  secure  the  same 
executed  to  the  latter  two  mortgages  of  the  land  therein 
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as  he  did  do.  The  license  to  sell  the  land,  the  sale  thereof 
and  the  confirmation  of  the  sale  was  not  set  aside— it 
remained  and  remains  in  full  force  arid  eflFect,  and  the 
defendant  is  properly  charged  with  the  price  bid  and  paid 
for  it.  The  second  supposed  sale  had  no  judicial  or  authori- 
tative sanction  and  was  ineflfectual,  certainly  as  to  the  pur- 
poses of  this  action. 

As  to  the  exceptions  five,  six  and  eleven  to  the  findings 
of  law,  we  are  of  opinion  that  they  are  unfounded.  The 
findings  of  fact  pertinent,  certainly  so  far  as  we  can  see, 
warrant  them.  If  there  is  error,  the  burden  is  upon  the 
defendant  to  make  it  appear.  None  is  p)ointed  out  and  none 
appears  upon  the  face  of  the  record. 

Judgment  aflSrmed. 


JAMES  S.  GRANT  v.  THE  RALEIGH  AND  GASTON  RAILROAD 

COMPANY, 

Negligen  ce  — Da  m  ages  — A  cciden  t — Ch  arge  — Evidence —  ColM- 
cral  Facts — Expert — Railroad — Side  track—  Sectioii-incister, 

1.  On  the  trial,  the  Court  refused  to  allow  a  witness  of  the  plaintiff  to 

testify  as  to  an  accident  other  than  that  in  question,  but  subse- 
quently a  witness  of  ihe  defendant  testified  thU  another  acci- 
dent happened,  the  plaintiff's  counpel  declaring  that  it  was  the 
same  he  sought  to  prove  by  the:  plaintiff  V  witness.  It  waa  not 
questioned  tl^t  the  accident  occurred  :  Held,  that  if  there  was 
error  in  rejecting  the  evidence  as  offered  by  the  plaintiff,  the  same 
was  harmless. 

2.  A  witness  not  qualified  to  testify  as  an  expert  should  not  be  allowed 

to  give  his  opinion  based  upon  a  hypothetical  state  of  facts. 


•  1  .r    ■ 
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i.  Efidence  aa  U*  the  condilion  ot  the  defendant' u  road  Hnd  itti  switches 
at  I'laces  other  thao  the  place  at  which  the  accident  iiappeovd, 
was  not  competent  to  prove  negligence  at  the  latter  place. 


4.  The  Court,  among  other  pertinent  instructiona,  told  the  jury  that  if 

the  plaintiff's  "injury  was  occasioned  bj  an  act  which,  with 
proper  care,  or  b;  machiner)',  which  with  proper  use  and  care, 
would  nut  ordinnrilj  produce  damage."  then  the  burden  was  on 
the  defendant  to  prote  that  it  was  not  chargeable  with  negligence: 
Held,  that  ttiiswasctesTlj  sufficient  and  in  harraony  with  numer- 
ous decisions  of  thi]  C  mrt.  citing  severi^l  cases. 

5.  Leaving  cars  standing  on  a  side  track  is  not  of  itself  negligence ; 

certainly  it  in  not  when  the  care  are  not  in  the  way  of  trains 
pasaing  on  the  main  track. 

fl.  The  seventh  special  instruction  asked  for  by  the  >ilaintiff  was  prop- 
erly denied,  because  there  wu  evidence  from  which  the  jury 
might  And  that  the  defendant  was  not  chargeable  witli  negli- 
gence. 

Action  tried  before  Womack,  J.,  at  March  Term,  1890,  of 
Halifax  Superior  Court. 

The  plaintiff  brought  this  action  to  rewver  damages 
alleged  to  have  been  occasioned  by  the  negligence  of  defend- 
ant, in  that  while  he  was  in  the  regular  discharge  of  his  dutj' 
as  mail  agent  in  one  of  the  cars  attached  to  and  forming 
part  of  one  of  defendant's  regular  passenger  and  mail  trains, 
in  motion,  the  same  was  thrown  violently  from  the  track, 
and  he  sustained  serious  physical  injuries. 

The  defendant  denied  the  material  allegations  of  the  com- 
plaint, and  the  following  issues  were  submitted  to  the  jury: 

1.  Was  the  plaintiff  damaged  by  the  negligence  of  the 
defendant  ? 

2,  What  damage,  if  any,  did  plaintiff  sustain  by  the  neg- 
ligence of  the  defendant  ? 

It  was  in  evidence  from  both  plaintitt'  and  defendant 
that  plaintiff,  while  in  the  discharge  of  his  duties  as  mail 
agent  on  one  of  the  regular  passenger  trains  of  defendant, 
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received  injuries  by  the  train  leaving  the  track  at  a  switeh 
about  a  half-mile  from  Johnston  street  station  in  Raleigh, 
on  Friday,  February  6th,  1889;  that  after  the  accident  the 
pin  which  held  the  switch  in  place  was  missing,  and  has 
never  been  found ;  that  at  the  place  of  the  accident  there  is 
a  decided  curve,  the  switch  being  on  the  outside;  there  were 
three  tracks:  one  called  a  .-pur  track,  built  to  hold  idle  cars, 
and  unconnected  with  the  other  tracks  at  its  end  nearest  the 
scene  of  the  accident;  one  a  side  track,  connected  with  the 
main  track  by  the  switch  in  question,  and  the  main  track; 
that  at  the  time  of  the  accident  there  were  no  cars  on  the 
spur  track,  but  there  were  fourteen  cars  standing  on  the  side 
track,  but  far  enough  away  to  permit  trains  to  pass  on  the 
main  track  with  safety ;  that  when  the  train  left  the  main 
track  at  the  switch,  it  ran  for  a  short  distance  over  the  cross- 
ties  and  into  the  cars  standing  on  the  side  track  with  great 
force,  badly  breaking  the  engine  and  several  of  the  standing 
cars;  that  prior  to  the  accident  the  road-bed  and  switch  at 
the  place  of  accident,  as  well  as  the  engine  and  cars,  was  in 
good  condition,  and  the  employees  of  the  defendant  com- 
pany, whose  duty  it  was  to  superintend  and  operate  them, 
were  competent  and  efficient. 

Lewis  Wrenn,  who  was  conductor  in  charge  of  the  train, 
was  examined  as  a  witness  for  the  defendant.  On  the  cross- 
examination,  the  witness  was  asked,  "  Was  there  not  a  simi- 
lar accident  near  the  same  place  a  little  before  or  after  this 
accident  by  the  train  running  off,  run  by  the  same  engineer 
and  conductor?"  Objection  by  defendant.  Objection  sus- 
tained, and  the  plaintitf  excepted. 

Subsequently  Rufus  Horton  was  examined  as  a  witness 
for  the  defendant,  and  testified  that  he  was  the  engineer  in 
charge  of  the  derailed  train.  On  his  cross-examination  the 
plaintiff  was  permitted  to  ask  this  question :  "  Have  you  had 
another  accident  shortly  prior  to  this  accident?"  To  which 
he  answered,  "I  have  not  for  a  number  of  years."    He  was 
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then  asked, "  Were  there  any  accidents  shortly  after  this  one?'' 
To  which  question  he  answered,  "I  had  an  accident  shortly 
afterwards,  about  two  hundred  yards  above  the  place  of  this 
accident;  at  the  other  end  of  the  switch.  That  switch  was 
probably  changed  by  mistake.  I  did  not  get  off  the  track; 
I  ran  on  the  side  track  and  into  cars  standing  on  it.  There 
was  no  switcli  broken ;  I  was  only  turned  on  the  wrong  track 
by  a  mistake  of  someone  changing  the  switch." 

Counsel  for  the  plaintiff  stated  that  this  was  the  accident 
they  desired  the  witness  Wrenn  to  testify  to,  who  was  admit- 
ted to  have  been  the  conductor  in  charge  of  the  train  on  this 
occasion  also. 

On  the  cross-examination  of  T.  H.  Pleasants,  a  w^itness  for 
the  defendant,  he  was  asked  by  the  plaintiff,  "  If  the  end  of 
the  switch  had  worn,  and  the  flanges  of  the  wheels  caught 
on  it,  might  not  the  engine  open  the  switch,  coming  from 
either  direction?"  Objection  by  the  defendant,  and  objec- 
tion sustained,  for  there  was  no  evidence  that  this  switch  had 
worn,  and  the  defendant  excepted. 

J.  R.  Thrower,  a  witness  for  the  defendant,  had  previously 
stated,  in  explaining  a  model  of  the  switch  in  use,  "The  point 
of  the  switch  would  wear  after  a  long  time,  but  would  wear 
thinner." 

Rufus  Horton  had  testified  that  "the  points  of  switches 
wear  some." 

W.  A.  Green  had  testified,  "I  examined  the  switch  Wed- 
nesday before  the  accident,  and  it  was  in  good  order." 

The  plaintiff  offered  to  prove  the  condition  of  the  track 
at  or  near  the  "Round  House"  and  within  the  yard  limit 
presided  over  by  the  same  section-master  as  the  road  at  the 
point  of  the  accident.  Objected  to  by  the  defendant.  Objec- 
tion sustained,  and  the  plaintiff  excepted. 

The  plaintiff  asked  a  witness,  "  What  is  the  present  condi- 
tion of  the  switches  in  the  yard  limit?"     Objection  by  the 
defendant.    Objection  sustained,  and  the  defendant  excepted. 
108—30 
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The  plaintiff  asked  the  following  special  instructions: 

1.  The  defendant  r.ailroad  is  a  public  carrier,  and  is 
required  to  use  the  greatest  care  and  utmost  diligence  and 
good  faith  in  providing  for  the  safety  of  its  passengers,  both 
as  to  life  and  limb. 

2.  The  defendant  is  required,  by  the  nature  of  its  calling, 
to  provide  the  safest  cars,  the  safest  engines,  the  safest  roads, 
the  safest  switches,  and  the  safest  and  best  and  most  compe- 
tent emploj'ees  and  servants  the  nature  of  its  business  per- 
mits; and  if  it  failed  to  provide  them,  or  any  of  them,  and 
the  plaintiff  was  thereby  injured,  he  is  entitled  to  recover  to 
the  extent  of  injuries. 

3.  If  the  plaintiff  has  shown,  and  the  jury  believe,  that 
he  was  injured  in  the  manner  described  by  him,  by  the 
accident,  or  wreck,  on  defendant's  road,  the  law  presumes 
that  the  injury  was  by  the  defendant's  negligence,  and  the 
burden  is  upon  the  defendant  to  show  that  the  wreck  was 
not  bv  his  fault,  and  that  he  used  the  utmost  c«re  and  dili- 
gence  to  prevent  it. 

4.  The  law  requires  that  the  defendant  shall  not  only 
have  efficient  and  competent  servants,  but  should  have  them 
in  sufficient  numbers  to  provide  against  every  reasonable 
contingency. 

5.  Switches  are  points  and  parts  of  a  road  at  which  acci- 
dents are  liable  to  occur  unless  closely  attended  to,  and 
defendant  is  held  to  the  utmost  diligence,  care  and  watchful- 
ness in  selecting  tne  safest  patterns  in  the  start  and  in  keep- 
ing them  in  perfect  order. 

6.  Leaving  cars  on  such  a  side  track,  so  close  to  sucli  a 
switch  as  that  that  the  train  going  at  the  usual  speed  of 
thirty  or  thirty-five  miles  an  hour  and  rushing  out  upon 
such  side  tracks  could  not  have  been  stopped  in  tiitie  to  pre- 
vent a  collision,  is  negligence. 

7.  If  the  jur}'  believe  that  the  accident  and  injury  to  the 
plaintiff  occurred  in  consequence  of  a  misplaced  switch,  then 
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If  the  defendant  has  satisfied  the  jury  that  this  is  true,  then 
the  defendant  has  not  been  guiltj'  of  negligence,  and  the 
plaintiff  cannot  recover."  To  this  charge  the  plaintiff 
excepted. 

The  Court  further  charged  the  jury :  "  If  the  defendant 
has  not  so  satisfied  the  jury,  and  the  jury  believe  that  the 
accident  may  have  occurred  in  some  other  manner  than  by 
the  switch-pin  having  been  so  removed,  then  the  defendant 
must  satisfy  the  jury  that  it  has  not  in  other  respects  been 
negligent;  and  in  that  view,  the  Court  charges  the  jury  that 
it  is  not  negligence  in  the  defendant  company  not  to  have 
a  guard  or  watchman  at  the  switch."  To  which  charge  the 
plaintiff*  excepted. 

The  Court  further  charged:  "It  was  not  negligence  to 
place  box-cars  on  the  side  track,  unless  they  were  near  enough 
to  interfere  with  travel  on  the  main  track."  To  which  charge 
the  plaintiff"  excepted. 

The  Court  further  charged :  "  If  the  jury  believe  that  the 
defendant  used  the  safest  and  best  switches  obtainable,  and 
other  safest  machinery ;  employed  competent  officials  in  their 
respective  capacities;  caused  the  switch  and  road  to  be  exam- 
ined carefully  every  two  or  three  days;  that  this  switch  was 
examined  carefully  on  Wednesday  preceding  the  accident; 
that  a  number  of  trains  passed  over  the  switch  the  same  day; 
that  the  switch  was  operated  successfully  that  morning  and 
nothing  was  discovered  to  be  wrong  with  it;  that  the  engi- 
neer, in  his  proper  place,  noticed  and  saw  that  the  signfcl 
showed  the  main  track  to  be  open,  and  that  only  human 
agency  could  enable  the  target  to  show  safety  when  the 
switch  was  partly  open,  which  caused  the  wreck,  then  the 
defendant  has  not  been  guilty  of  negligence,  and  the  plain- 
tiff* cannot  recover,  for  the  defendant  must  use  the  highest 
degree  of  care  that  a  reasonable  man  could  use."  To  which 
charge  the  plaintiff*  excepted.    "But  if  the  jury  are  not  so 
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satisfied  by  the  defendant  they  will  answer  the  first  issue 
Yes,  and  will  proceed  to  the  seco  jd  issue." 

There  was  a  verdict  for  the  defendant. 

Rule  for  a  new  trial  and  venire  de  novo  by  the  plaintiff  for 
error  in  the  rejection  of  evidence  set  out  in  exceptions  one, 
two,  three  and  four,  and  for  refusing  the  special  instructions 
askeil  for  and  set  out  in  exceptions  five  and  six,  and  in  those 
given  as  set  out  in  exceptions  seven,  eight,  nine,  ten,  eleven 
and  twelve.  Rule  discharged  Judgment,  upon  the  ver- 
dict, fur  the  defendant     Appeal  by  the  plaii.tiff. 

Messrs.  R.  B.  Pe^tlea  and  11'.  /.  Pfele,  for  plaintiff. 
Messrs.  J.  B.  Baklieloi;  John  Devereax,  Jr.,  and  ir.  H.  Day, 
for  defendant. 

Merrimon,  C.  J, :  As  to  the  first  exception,  if  it  be  granted 
that  the  Court  should  have  allowed  the  question  to  be 
answered,  it  appear*  that  another  witness  of  the  defendant 
upon  cross-examination  was  afterwards  allowed  to  testify 
that  an  accident,  subsequent  to  that  alleged  in  the  complaint, 
had  happened,  and  the  counsel  for  the  plaintiff  said  tiiis  was 
the  one  he  desired  the  first  witness  to  give  evidence  of  It 
was  not  questioned  by  the  defendant  that  such  second  acci- 
dent did  occur,  and  hence  the  plaintifi^  had  the  benefit  of  the 
evidence  in  as  full  measure,  in  every  aspect  of  the  case,  as 
if  the  first  witness  referred  to  had  given  the  same.  The 
exception  is,  therefore,  without  force. 

Nor  has  the  second  exception  any  merit.  The  witness 
referred  to  was  not  examined  as  an  expert,  nor  does  it  appear 
that  he  was  an  expert,  or  that  he  was  skilled  in  such  matters 
as  the  question  had  reference  to.  The  question  he  was  not 
allowed  to  answer  was  based  upon  a  hypothetical  slate  of  facts 
and  was  intended  to  elicit  hi?  opinion.  The  answer,  if  the 
same  had  been  received,  co'  'd  have  served  no  proper  purpose, 
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because  "  there  was  no  evidence  that  this  switch  had  worn." 
It  is  so  stated  in  the  case,  and  no  such  evidence  appears. 
There  was  evidence  going  to  prove  that  the  switch  was  in 
good  condition.  Evidence  that  trains  had  passed  over  the 
same  for  about  two  years  did  not  of  itself  constitute  evidence 
to  prove  that  the  switch  had  worn  so  thin  as  to  prove  negli- 
gence in  that  respect. 

The  evidence  to  which  the  third  and  fourth  exceptions 
refer  was  properly  excluded.  The  condition  of  the  defend- 
ant's railroad  track  at  places  other  than  that  at  which  the 
accident  in  question  happened  could  not  prove  or  disprove 
the  condition  of  the  track  at  the  latter  place.  Such  evidence 
would  afford  ground  only  for  uncertain  inference,  mere  con- 
jecture, and  it  Avould  certainly  tend  to  mislead  and  confuse 
the  jury.  The  same  may  be  said  of  the  evidence  of  the  "con- 
dition of  the  switches  in  the  yard  limit,"  at  the  time  of  the 
trial. 

We  think  the  plaintiff  has  no  just  ground  of  exception 
to  the  instructions  complained  of  that  the  Court  gave  the 
jury.  Indeed,  it  is  questionable  whiether,  in  some  respects, 
they  were  not  too  favorable  to  him. 

The  evidence  went  to  prove  the  accident  whereby  the 
plaintiff  sustained  injury,  and  that  it  may  have  been,  and 
probably  was,  occasioned  by  the  absence  of  an  important 
bolt,  the  purpose  and  use  of  which  were  to  hold  the  "switch" 
in  its  proper  place.  There  was  no  evidence  going  to  show 
what  otherwise  could  have  given  rise  to  it.  The  principal 
inquiry  was  whether  the  defendant  negligently  allowed  that 
bolt  to  be  out  of  its  place. 

It  seems  that  only  such  parts  of  the  instructions  to  the 
jury  as  were  excepted  to  are  set  forth  in  the  record.  But  it 
certainly  appears  that  the  Court  very  fully,  in  substance,  told 
the  jury  that  if  the  plaintiff  had  satisfied  them  that  his 
"injury  w^as  occasioned  by  an  act  which,  with  proper  dare  or 
by  machinery,  which  with  proper  use  and  care,  would  not, 
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ordinarily,  produce  damage,"  then  the  burden  was  on  the 
defendant  to  prove  that  it  was  not  chargeable  with  negH- 
gence.  This  was  clearly  sufficient  and  in  harnaooy  with 
numerous  decisions  of  this  Court.  Edis  v.  Railroad,  2  Ired., 
138:  Aijcock  v.  Railroad,  S9  N.  C,  321,  and  cases  there  cited  ; 
Moore  v.  Parker,  91  N.  C,  275;  Railroad  Accident  Law, 
id3,rt  8eq.;  3  Lawson  Rights  and  Remedies,  §1213;  Laurence 
V.  Green,  70  Cal.,  417. 

The  Court  properly  declined  to  give  the  jury  the  sixth 
special  instruction  asked  for  by  the  plaintiff.  Leaving  cai-s 
standing  on  a  side  track  is  not  of  itself  negligence;  certainly 
it  is  not  when  the  cars  are  not  in  the  way  of  trains  passing 
on  the  umin  track.  A  train  moving  on  the  main  track  of  a 
railroad  cannot  go  upon  a  side  track  if  the  two  tracks  are 
respectively  in  order.  It  is  not  negligence  to  do  what  may 
be  done  in  the  regular  course  of  business,  if,  in  the  nature 
of  the  matter,  harm  does  not  arise  therefrom,  unless  occa- 
sioned by  some  negligence.  Sdlar8  v.  Railroad,  94  N.  C,  G54. 
The  plaintiff  was  not  entitled  to  the  seventh  instruction 
asked  for  by  him,  because,  clearly,  there  was  evidence  from 
which  the  jury  might  find  that  the  defendant  was  not  charge- 
able with  negligence.  Indeed,  the  evidence  went  strongly 
to  prove  its  active  diligence. 

Other  minor  objections  to  the  instructions  given  are 
groundless,  and  are  fully  met  hy  StUars  v.  Railroad,  supra, 
and  Dorjgell  v.  Railroad,  78  N.  C,  305. 

Judgment  affirmed. 
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*W.  F.  GRUBBS  et  a1.  v.  THE  NORTH  CAROLINA  HOME 

INSURANCE  COMPANY. 

Inmrance  Coniimnies —  Waiver  of  Condition — Power  ofAgenU— 
Sub-agents — Eindence — AdjuMer — Estoppel — Notice — Requests 
for  Instruction — Measure  of  Damages — Comment  of  Counsd, 

1.  An  agent  of  an  insurance  company  authorized  to  take  risks  and  iwue 

policies  is  empowered  to  waive  by  parol  a  condition  in  a  policy 
issued  by  him. 

2.  In  an  action  against  an  insurance  company  for  damages  for  loes  bj 

fire,  it  was  shown  that  there  was,  within  the  knowledge  of  the 
plaintiff,  a  condition  in  the  policy  to  the  effect  that  the  insur&ace 
company  should  not  be  liable  for  loss,  if  there  was  any  prior  or 
subsequent  insurance,  whether  valid  or  invalid,  without  the  writ- 
ten consent  of  the  company  endorsed.  There  was  evidence  that 
the  plaintiff,  shortly  before  taking  out  additional  insurance  in 
other  companies,  mentioned  such  intention  to  the  company's  sub- 
agent,  who  had  issued  its  policy  to  plaintiff,  and  he  said  it  would 
be  all  right.  The  Court  told  the  jury,  in  effect,  that  this  was  a 
waiver,  and  they  so  found:  Held,  no  error. 

8.  Where,  after  a  fire,  the  adjuster  of  an  insurance  company  joins  the 
agents  of  other  companies  in  their  efforts  to  adjust  the  loss, 
requires  the  production  ot  the  books  and  invoices,  or  duplicates 
in  case  of  their  destruction,  and  objects  to  settling  only  on  the 
ground  that  he  cannot  agree  with  the  insured  as  to  the  amount 
of  loss,  the  company  represented  by  such  adjuster  is  estopped 
from  insisting  on  a  forfeiture  by  reason  of  the  breach  of  any  of 
the  conditions  relating  to  additional  insurance. 

4.  If  the  acts  of  the  adjuster  were,  in  effect,  a  waiver  of  the  condition, 

the  defendant  could  not  complain  of  the  refusal  of  the  Court  to 
submit  an  issue  of  notice  of  the  additional  insurance. 

5.  It  is  not  error  to  refuse  to  consider  written  requests  for  instraccioiis, 

unless  presented  to  the  Court  at  or  before  the  close  of  the  testi- 
mony. 

6.  The  measure  of  damages  is  the  fair  cash  value  of  the  property 

destroyed  at  the  time  and  place  of  its  destruction. 


♦Clark,  J.,  did  not  sit. 
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'act  tliBt  a  witnesfl,  who  waa  prevent  at  R  C 
tween  ttie  plaintiff  and  defendant's  agent.  « 
ntradict  the  plaintiff,  though  present  in  Court . 
it  in  the  trial,  U  a  legitimate  subject  for  counse 
:>y.  C.  J.,  dissented. 

was  a  CIVIL  action,  tried  before  IVorm 
erm,  1890,  of  Northam  pton  Su  perior  C( 
es  against  tlic  defendant  for  the  loss  by 
;y  insured  by  the  defendant  as  set  forti: 
The  defendant  tendered,  among  others, 

''as  the  insurance  in  the  Pelican  Insura 
ool,  London  and  Globe  Insurance  Com| 
id  Marine  Insurance  Company,  and  in 
isurance  Company  made  known  to  the 
issues  submitted,  with  the  responses  tc 

Did  the  defendant  make  the  contract  of 
the  complaint?  Answer:  Yes,  V)y  consi 
What  was  the  value  of  the  goods  destroy 
r:  $7,400." 

Did  the  plaintiff  furnish  to  the  dcfen<] 
,  in  compliance  with  the  conditions  i 
r:  Yes." 

Did  the  plainlifF  procure  the  addition 
ice  upon  the  insured  property  alleged  i 
r:  Yes." 

Was  the  defendant's  consent  to  such  ad' 
f  any,  indorsed  on  said  policy?  Answf 
Did  defendant  waive  such  written  coi 
3orsed?  Answer:  Yes." 
Did  the  plaintiff  comply  with  the  nthe: 
icy  on  their  part?  Answer:  Yes." 
Was  said  policy,  after  the  fire,  nssigued 
as  alleged  in  the  comp'nim?    Ansxyer 
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Judgment  was  rendered  for  plaintiffs.    Defendant  appealed. 
The  other  facts  are  sufficiently  set  out  in  the  opinion. 

Mcssi's.  R.  0.  Burtoiiy  Jr.,  R,  B.  Peebles  and  W.  C  Bowaif 
for  plaintiff. 

MessTH.  J.  W.  Hinsdale,  T,  W.  Mason  and  B.  S.  Gay,  for 
defenAint. 

AvERV,  J. — after  stating  the  facts:  The  defendant  asked 
the  Court  to  instruct  the  jury  that,  upon  consideration  of  all 
the  evidence,  there  was  no  waiver  of  the  condition  of  the 
policy,  requiring  the  written  consent  of  the  defendant  to  be 
endorsed  upon  it  provided  the  plaintiff  should  take  out 
additional  insurance  in  other  companies.  This  request  was 
equivalent  to  a  demurrer  to  the  whole  of  the  evidence,  it 
being  admitted  that  additional  insurance  was  taken  out  in 
other  companies  after  the  policy  sued  on  was  issued,  without 
first  securing  the  written  endorsement  of  the  defendant's 
consent  upon  it  in  accordance  with  the  express  requirement 
of  one  of  its  conditions. 

If  Dr.  Ramsey,  the  agent  with  whom  the  plaintiff  treated, 
was  authorized  to  take  fire-risks  and  issue  policies,  he  was 
empowered  to  waive  by  parol  a  condition  in  a  policy  issued 
by  him.  Wiiiaus  v.  Ins.  Co.,  38  Wis.,  342;  Miner  v.  Ins.  Oa, 
27 'wis.,  093;  Gore  v.  Ins.  Co.,  53  Wis.,  108;  Phoenix  Ins. 
Co.  v.  Spier.%  87  Ky.,  285 ;  Kitchin  v.  Ins.  Co.,  57  Mich.,  135; 
Westchester  Lis.  Co.  v.  Earle,  33  Mich.,  143;  Veile  v.  Ins.  Co., 
26  Iowa,  63;  Wood  on  Fire  Insurance,  §  391 ;  Sherman  v. 
Ins.  Co.,  46  N.  Y.,  526;  Fishbeck  v.  Ins.  Co.,  54  Cal,  422 

Where  a  general  agent  permits  a  sub-agent  acting  under 
his  direction  to  receive  premiums  from,  and  to  fill  up  and 
deliver  policies  to  the  insured,  the  acts  of  the  sub-agent  are 
regarded  as  the  acts  of  the  general  agent.  Continental  Ins. 
Co.  v.  Ruckman,  127  111.,  365.  The  powers  of  an  agent  are 
prima  facie  co-extensive  with  the  apparent  authority  given 
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him,  and  persona  dealing  with  him  may  judge  of  tlieir  extent 
from  the  nature  of  the  business  entrusted  to  his  care.  Wood 
on  Insurance,  §  500;  Homthal  v.  Im.  Co.,  88  N.  C,  71 ;  Beall 
V.  Im.  Co.,  16  Wis.,  241 ;  Davenport  v.  Lin.  Co..  17  Iowa,  276. 
Though  the  nutlioritiea  are  conflicting  upon  many  ques- 
tions that  have  arisen  astotlie  powers  of  insurance  agents 
generally  to  bind  the  companies  for  which  they  act,  there  is 
a  growing  tendency  to  abrogate  rules  laid  down  by  some  of 
the  Courts  when  the  insured  sought  the  principal  officers  of 
these  corporations  in  the  larger  towns  and  asked  the  agents 
to  forward  applications  for  insurance,  instead  of  waiting  at 
their  homes  for  agents  sent  to  solicit  their  patronage  and 
slimulated  to  active  and  persistent  effort  by  their  employers. 
We  concur  with  the  Judge  below  in  the  opinion  that  if  Dr. 
Ramsey  was  entrusted  by  the  defendant  (as  he  testified  that. 
he  was)  with  the  blank  applications,  and  with  its  policies 
duly  signed  by  its  officers,  and  was  authorized  to  take  risks 
without  consulting  the  company,  to  issue  policies  by  simply 
signing  his  name  as  agent,  to  collect  premiums  and  cancel 
|X)Hcies,  then  he  was  empowered,  as  agent,  to  waive  the  con- 
dition that  no  additional  insurance  should  be  taken.  In 
the  case  of  Wrxtcheiier  Init.  Co.  v.  Endr,  suprn,  an  agent, 
when  asked  about  the  taking  of  additional  insurance,  said, 
in  substance,  that  it  would  make  no  ditference,  but,  without 
saying  it  in  so  many  words,  left  the  inference  that  consent 
in  writing  was  not  necessary,  and  the  Court  held  that  the 
agent  had  waived  a  condition  in  the  policy  similar  to  that 
in  plaintiff's  policy,  and  that  the  insurers  could  not  avoid 
liability  under  the  contract  because  additional  insurance  was 
subsequently  taken  in  another  compauy  without  asking  for 
or  securing  the  endorsement  of  its  written  consent  on  the 
original  policy.  See  also  Goi-e  v.  7i(«.  Co.,  supra.  After  tes- 
tifying that  he  was  permitted  by  the  defendant  to  exercise 
all  of  the  powers  enumerated  by  the  Court  in  the  foregoing 
instructionB,  Dr.  Ramsey  stated  also  that  Grubbs  did  say  to 
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him  that  he  would  want  further  insurance,  and  that  he 
(Ramsey)  replied  that  lie  thovght  Grubbs  could  get  it  if  he 
wished ;  that  he  did  not  remember  any  more  of  the  convermtim 
on  that  mbiect.    The  witness  Gav  testified  that  Ramsev  said 

•/  V  tf 

to  Grubbs,  w^hen  asked  about  further  insurance,  that  it  was 
all  right,  so  that  he  did  not  insure  for  more  than  three-fourths 
the  value  of  the  stock.     Grubbs  testified  that  he  told  Ramsev 
the  exact  amount  of  insurance  that  he  proposed  to  place, 
and  did  take,  in  each  of  the  other  companies,  which  did  not 
in  the  aggregate  exceed  three-fourths  of  the  value  of  the 
property  insured.     So  that  the  facts  in  our  case  would  more 
naturally  warrant  the  inference  that  the  agent  did  not  require 
his  assent  to  be  endorsed  in  writing  on  the  policy  than  the 
evidence  in  the   Michigan   authority  cited  above,  because 
Ramsey  not  only  conveyed  the  idea  that  it  would  be  all 
right  to  get  additional  insurance,  but  added  the  condition 
that  the  whole  insurance  should  not  in  the  aggregate  exceed 
three-fourths  of  the  value  of  the  property  insured,  thereby 
excluding  the  inference  that  he  would  insist  upon  any  other 
condition.     But,  even  upon  his  own  testimony,  Ramsey  was 
empowered  to  waive  the  endorsement,  and  if,  after  Grubbs 
notified  him  of  the  amount  which  he  proposed  to  take,  and 
did  afterwards  take,  in  each  of  the  other  companies,  Ramsey, 
by  his  language,  left  Grubbs  to  infer  that  no  objection  would 
be  made  unless  the  aggregate  amount  of  insurance  in  all  of 
the  companies  should  exceed  three-fourths  of  the  value  of 
the  insured  property,  and  Grubbs  did  not  exceed  that  limit; 
then,  if  Grubbs  was  induced  to  believe  that  the  forfeiture 
would  not  be  insisted  on  unless  the  limit  in  the  amount  of 
insurance  should  be  transcended,  and  acted  under  that  im- 
pression in  effecting  additional  insurance,  that  condition  of 
the  policy  would  be  considered  as  waived  by  the  company. 
We  think,  therefore,  that  there  was  no  error  in  the  rulings 
of  the  Judge  below  upon  which  the  sixth, fourteenth,  fifteenth, 
sixteenth  and  seventeenth  exceptions  are  founded.     It  seems 
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that  some  of  the  counsel  abandoned,  while  other  counsel 
insisted  upon,  the  exceptions  numbered  from  one  to  eight 
inclusive,  and  so  much  of  exception  ten  as  referred  to  the 
refusal  of  the  Court  to  give  special  instructions  asked  by 
defendant,  and  numbered  seven.  If,  after  a  breach  of  the 
conditions  of  a  policy,  the  insurers,  with  a  knowledge  of  the 
facts  constituting  it,  by  their  conduct  lead  the  insured  to 
believe  that  they  still  recognize  the  validity  of  the  policy 
and  consider  him  as  protected  by  if,  and  induce  him  under 
such  impression  to  incur  exj>ense,  they  will  be  deemed  to 
have  waived  the  forfeiture,  and  will  be  estopped  from  setting 
it  up  as  a  defence.  Viele  v,  /««.  Co.,  20  Iowa,  9,  and  Ibid., 
Note,  p.  6S;   The  Orkosh  Co.  v.  Iiis.  Co.,  71  Wis.,  454. 

Where,  with  a  knowledge  of  the  facts  constituting  the 
alleged  waiver,  the  insurer,  after  the  insured  property  had 
been  destroyed  by  fire,  requires  the  insured  to  furnish  invoice 
of  goods  destroyed,  proofs  of  loss,  or  plans  and  specifications 
of  the  building  burned,  or  to  appear  for  examination,  such 
acts  of  its  adjuster  amount  to  a  concession  that  the  forfeiture 
for  failure  to  secure  the  endorsement  of  additional  risks  will 
not  be  insis  ed  upon.  Petin  Fin:  Im.  Co.  v.  Kittle,  39  Mich., 
51;  Titvi  V.  Ins.  Co.,  81  N.  Y.,  410;  Conner  v.  /hjs.  Co  ,  53 
Wis.,  5S5;  Webster  v.  Ins.  Co.,  26  Wis.,  67.  Where,  after  a 
fire,  the  adjuster  of  a  company  joins  the  agents  of  other 
companies  in  the  effort  to  adjust  the  loss,  requires  the  pro- 
duction of  books  for  examination,  and  asks  for  invoices  from 
the  time  the  insured  went  into  business,  and,  the  invoices 
not  being  furnished  because  of  their  destruction  by  fire,  then 
asks  for  duplicates,  which  the  insured  endeavored,  by  corre- 
spondence with  creditors,  to  get,  and  objects  to  settling  on 
the  ground  only  that  he  cannot  agree  with  the  insured  as  to 
the  amount  of  loss,  and  offers  to  pay  for  his  company  its 
proportion  of  the  loss  as  estimated  by  him,  the  company 
represented  by  such  adjuster  is  estopped  from  in.si3ting  upon 
a  forfeiture  by  reason  of  the  breach  of  any  conditions  in  the 
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policy  in  reference  to  taking  additional  insurance.  Fishbeck 
V.  Ins.  Co.,  supra;  Argall  v.  Ins.  Co.,  84  N,  C,  353.  See 
especially  opinion  of  Cooley,  J.,  in  Penn  Fire  Ins.  Co  v. 
Kittle,  supi^a. 

The  testimony  admitted  after  objection,  and  constituting 
the  ground  of  exceptions  four,  five  and  seven,  will  therefore 
appear  at  a  glance  to  be  competent,  if  our  view  of  the  law 
in  reference  to  waiver  by  conduct  subsequent  to  the  los,and 
inconsistent  with  the  idea  of  insisting;  upon  a  forfeiture  for 
failure  to  comply  with  the  conditions  set  forth  in  the  policy, 
be  correct.  It  would  follow  also,  from  the  principle  laid  down 
by  us,  that  there  was  no  error  in  so  much  of  his  Honor's 
charge  as  relates  to  the  doctrine  of  waiver  by  the  acts  of  the 
defendant's  agents  after  the  property  was  destroyed,  and  this 
applies  to  the  thirteenth,  eighteenth  and  nineteenth  excep- 
tions. 

The  defendant  excepted  to  the  refusal  of  the  Court  to  sub- 
mit an  issue  involving  the  question  whether  the  fact  that 
plaintiff  had  obtained  additional  insurance  in  the  other  four 
companies  was  made  known  to  the  defendant  before  the  fire 
occurred.  It  does  not  appear  that  the  refusal  of  the  Court 
to  allow  the  jury  to  answer  such  an  issue,  specifically, 
deprived  the  defendant  of  the  opportunity  to  have  presented 
to  the  jury  any  view  of  the  law  arising  out  of  the  testimony 
that  was  material  to  his  defence,  and  there  was,  therefore,  no 
error  in  the  ruling  complained  of.  McAdoo  v.  Railroad,  105 
N.  C,  151;  Emrij  v.  Railroad,  102  N.  Q,  209;  Lineberger  v. 
Tidivell,  104  N.  C,  510:  Bonds  v.  Smith,  106  N.  C.',  564. 
Indeed,  it  is  apparent  that,  according  to  our  view  of  the  law 
governing  this  case,  it  is  not  material  whether  Primrose  and 
Cowper,  the  president  and  adjuster  of  the  defendant  com- 
pany, or  the  agent,  Ranisej',  had  notice  of  the  additional 
insurance  before  the  loss,  since  it  is  not  denied  that  they  had 
actual  notice  after  the  fire,  and  when  Cowper,  according  to 
the  testimony,  so  acted  as  to  waive  the  right  of  the  company 
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to  insist  upon  a  forfeiture  of  the  policy.  Besides,  it  seems 
that,  in  order  to  make  the  issue  tendered  subserve  the  pro- 
posed purpose,  it  would  be  necessary  now  to  amend  it  by 
interpolating  the  words  "prior  to  the  loss,"  and  it  is  rather 
late  lo  amend  defective  exceptions  in  this  Court. 
The  ninth  exception  ia  stated  in  the  record  as  follows: 
"During  the  morning  session  of  the  Court,  and  pending 
the  argument  of  counsel,  the  Court  gave  notice  to  counsel 
that  no  special  instructions  would  be  considered  which  were 
not  presented  at  the  convening  of  Court  for  the  afternoon  ses- 
sion. Near  tlie  conclusion  of  the  speech  of  Mr.  Mason,  who 
closed  for  the  defendant,  just  at  night,  the  defendiint  pre- 
sented an  additional  special  instruction,  which  was  not  con- 
sidered for  the  reason  that  it  was  not  presented  in  apt 
time.  Upon  the  conclusion  of  the  .speech  of  Mr.  Mason  the 
Court  took  a  recess  until  after  supper,  when  Mr.  Burton 
closed  for  the  plaintiff." 

It  was  not  error  to  refuse  to  consider  written  requests  for 
instructions  unless  presented  to  the  Court  at  or  before  the 
close  of  the  testimony.  Marsh  v.  Hirhardson,  106  N.  C,  548 ; 
Taylor  V.  Plummcr,  105  N.  C,  50;  Powell  v.  Railroad,  (itj 
N.  C,  3!)5. 
The  eleventh  exception  is  stated  in  the  record  as  follows: 
"There  whs  evidence  tending  to  support  tlie  eleventh  and 
twelfth  instructions  asked  by  the  defendant  The  plain- 
tiff's evidence  tended  to  show  that  the  cost  of  the  goods, 
with  five  per  cent,  added  for  cost  of  transportation,  amounted 
to  $8,218.31,  made  up  of  the  amount  of  inventtiry  taken  of 
August.  8th,  1 8S9,  $5,8-52.71 ;  and  subsequent  purchases  show 
by  his  ledger  account,  and  certain  stocks  of  goods  purchased 
from  assignees,  etc,  (about  J475  worth),  $4,007.08,  deducting 
the  amount  of  sales  from  August  8th  to  the  time  of  tire, 
$1,478.01  in  cash  sales,  and  $1,582.10  in  credit  sales,  upon 
which  there  was  an  average  profit  of  thirty  per  cent.;  that 
his  purchases  were  upon  thirty  days  and  four  months,  and 
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that  a  discount  of  from  one  to  two  per  cent,  could  have  been 
obtained  by  purchasing  in  cash ;  that  the  value  was,  at  least, 
$7,400. 

"  The  defendant's  evidence  tended  to  show  that  the  value 
of  the  stock  of  goods  did  not  exceed  $3,500  or  $4,000  at  the 
time  of  the  fire. 

"His  Honor  charged  the  jury,  on  the  second  issue,  that 
the  measure  of  damages  was  the  fair  cash  value  of  goods  at 
the  time  and  place  of  the  fire,  and  recapitulated  the  evidence 
/7i  extenso  as  to  the  respective  contentions  of  the  parties  on 
the  question  of  damages.     The  defendant  excepted." 

The  rule  laid  down  in  this  Court  is  substantially  the  same 
as  that  stated  for  the  Court  by  Justice  Reade  in  Fowler  v. 
Ins.  Co.,  74  N.  C,  89,  and  is  expressed  in  almost  identical 
language.     In  that  case,  as  in  ours,  a  stock  of  goods  bad 
been  destroyed  by  fire,  and  the  Court  held  that  "the  measure 
of  damages  against  the  defendant  is  the  market  value  of  the 
goods  (within  the  amount  insured)  a^  the  time  and  place  of 
thejire"     His  Honor  substituted  "fair  cash  value"  for  "mar- 
ket value."     We  can  see  no  material  difference  between  the 
words  used  in  the  opinion  referred  to  and  the  language  of 
the  charge.     This  Court  in  that  case  cited  May  on  Insurance, 
§424,  and  the  authority  fully  sustains  the  rule  announced. 
Wood  (in  his  work  on  Insurance,  §  445)  says  that  one  who 
takes  out  a  policy  on  a  stock  of  goods  can  recover  "  only 
meh  sum  as  the  goods  were  actually  worth  at  the  time  of  the 
loss,  not  what  they  cost  him,  not  necessarily  wlmt  it  tvould  cod 
him  to  replace  the  goodsy  but  the  sum  which  the  goods  were 
worth  when  they  were  destroyed  by  the  casualty  insured 
against."     The  cost  of  the  property  in  the  market  may  be 
shown  as  one  of  the  elements,  but  not  the  test,  of  its  value 
when  destroyed,  and,  on  the  other  hand,  it  is  competent  for 
the  insurer  to  prove  that  there  was  a  deterioration  in  the 
value  of  the  goods  after  the  purchase  and  before  the  loss 
which,  if  not  resulting  merely  from  temporary  depression  in 
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Upon  a  review  of  all  the  assignments  of  error,  we  think 
that  there  is  not  sufficient  ground  for  a  new  trial,  and  that 
the  judgment  below  should  be  affirmed. 

Merrimon,  C.  J. — dissenting:  The  policy  upon  which  this 
nction  is  founded  contains  this  provision,  which  is  express!}' 
made  a  material  part  of  the  contract  of  insurance:  "This 
company  will  not  be  liable  for  *  *  *  loss  if  there  be  any 
prior  or  subsequent  insurance,  whether  valid  or  invalid,  with- 
out vrritten  consent  of  the  company  endorsed  hereon."  The 
plaintiffs  were  not  inadvertent  to  this  provision.  It  clearly 
appears  that  they  had  actual  knowledge  of  and  understood 
its  meaning  and  purpose.  It  is  clear  that  it  was  a  material 
part  of  the  contract. 

It  is  contended,  however,  by  the  plaintiffs  that  the  defend- 
ant waived  this  provision  and  the  condition  embodied  by  it, 
and  this  contention  is  founded  upon  this  evidence:  "The 
witness  (one  of  the  plaintiffs)  then  proceeded  to  say,  that 
after  insuring  in  the  defendant  company  he  had  a  conver- 
sation with  Dr.  J.  N.  Ramsey,  agent  of  the  defendant  com- 
pany, before  he  took  out  additional  insurance,  telling  him 
that  he  wanted  additional  insurance,  and  that  Dr.  Ramsey 
said  it  would  be  all  right."  This  witness,  in  reply  to  further 
interrogatories,  objected  to  by  the  defendant,  said  **he  told 
Kamsey  that  he  wanted  additional  insurance  in  the  Pelican 
Insurance  Company  and  the  Virginia  Fire  and  Marine 
Insurance  Company;  the  conversation  was  in  his  store;  that 
later  on  he  said  he  wanted  additional  insurance  in  the  Liver- 
pool, London  and  Globe  Insurance  Company, and  in  the Mt 
Vernon  Insurance  Company ;  that  he  did  not  know  who  was 
present,  except  his  clerk,  R.  T.  Gay;  that  Ramsey  said  it 
would  all  be  right,  so  that  he  did  not  take  out  policies  ov'er 
three-fourths  value  of  the  goods;  that  he  had  two  conversa- 
tions with  Ramsey,  and  told  him  that  he  had  an  idea  of  tak- 

• 

ing  additional  insurance;  that  he  said  it  was  all  right;  that 
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he  told  him  that  he  wanted  $2,000  in  the  Virginia  Fire  and 
Marine,  and  $1,000  in  the  Pelican;  the  second  conversation 
he  told  him  that  he  wanted  $-500  in  the  Liverpool,  London 
and  Globe  and  |500  in  the  Mt,  Vernon ;  that  these  conversa- 
tions were  before  the  additional  insurance  was  effected." 
Another  witness  said  he  "heard  the  conversations  between 
Gnibbsand  Ramsey;  Grubbssaidthathe  did  not  have  insur- 
ance sufficient;  that  Ramsey  said  it  was  all  right,  so  that  he 
did  not  get  more  than  three-fourths  value  of  his  stock." 

Dr.  J.  N.  Ramsey,  mentioned,  testified  "that  a  few  days 
after  he  issued  the  policy  to  the  plaintiff  sued  on,  Grubbs 
said  to  him  that  he  would  want  further  insurance;  that  he 
said  to  him  that  he  thought  that  he  could  get  it  if  he  wished 
it;  ■  •  *  that  he  did  not  know  that  Grubbs  was  insured 
in  any  other  company  until  after  the  fire." 

The  plaintiffe  obtained  additional  insurance  in  other  com- 
panies, and  it  was  admitted  that  no  written  consent  was 
endorsed  upon  the  policy  sued  upon  that  the  plaintiffs  might 
take  such  or  any  additional  insurance  upon  the  property 
insured  by  the  defendant. 

Now,  it  seems  to  me,  that  jiutting  aside  all  question  ns  to 
the  authority  of  Ramsej',  as  agent  of  the  defendant,  to  waive 
the  condition  in  question,  the  evidence  accepted  as  true  did 
not,  in  any  fair  view  of  it,  constitute  such  waiver.  The 
plaintiffs  knew  of  the  condition  that  if  they  took  other 
further  insurance  without  consent  on  the  part  of  the  defend- 
ant written  on  the  policy  sued  upon,  the  latter  would  be  void. 
They  did  not  ask  Ramsey,  the  agent,  to  waive  the  condition, 
to  say  that  further  insurance  might  be  taken  without  con- 
sent written  on  the  policy,  nor  did  they  give  him  or  the 
defendant  noticd  that  they  had  taken  further  insurance,  nor 
did  the  defendant,  or  its  agent,  have  such  notice  until  after 
the  loss;  at  most,  they  only  suggested  their  desire  and  pur- 
pose to  obtain  more.  Nor  did  Ramsey  tell  them  that  tliey 
might  take  other  insurance  without  having  consent  of  the 
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defendant  endorsed  on  the  policy  sued  upon,  and  that  they 
might  do  so  without  notice  to  him  or  the  defendant.  The 
fair  and  just  interpretation  of  what  and  all  that  was  said 
by  the  plaintiffs  and  Ramsey  is,  that  the  former  suggested 
their  wish  and  purpose  to  obtain  further  insurance,  and  ihe 
latter  said,  in  reply,  they  might  do  so,  not  exceeding  two- 
thirds  of  the  value  of  the  property  insured,  in  the  way 
and  as  contemplated  by  the  policy  of  the  defendant  held  by 
the  plaintiffs.  Ramsey  did  not  say  they  might  do  other- 
wise. What  motive  or  reason  had  he  to  waive  the  condition? 
And  what  reasonable  ground  was  there  to  merely  infer  that 
he  did?  And  what  just  reason  had  the  plaintiffs  to  believe 
that  the  agent  consented  to  or  intended  such  waiver?  And 
is  it  not  clear  that  plaintiffs  carelessly  and  negligently  failed 
to  have  the  defendant's  consent  written  on  the  policj',  or  that 
they  felt  apprehensive  that  the  defendant  would  not  consent? 
Collins  V.  Insurance  Co.y  79  N.  C,  279;  Sa^g  v.  Insurance  Co., 
98  N.  C,  143;  Hansm  v.  Insurance  Co.,  Ill  Ind.,  90;  Henly 
V.  Imurance  Co.y  5  Nev.,  268;  May  on  Insurance,  §§369, 
372;  Wood  on  Insurance,  §496. 

It  is  further  contended  that  the  defendant,  after  the  plain- 
tiffs sustained  the  loss,  waived  the  condition  in  question,  or 
is  estopped  to  claim  and  have  benefit  of  the  same,  in  that  its 
agents  took  steps  to  ascertain  the  extent  of  the  loss,  with  a 
view  to  pay  what  it  might  be  liable  for  upon  the  policy. 
But  the  defendant's  agents  did  not  say  their  purpose  was  to 
waive  the  condition;  nor  was  there  any  fair  implication  that 
they  did;  nor  was  there  any  consideration  for  such  waiver. 
The  mere  fact  that  such  inquiry  was  made  could  not  reason- 
ably or  justly  be  treated  as  such  waiver  or  au  estoppel.  The 
defendant  might,  without  waiving  any  right  or  defence,  make 
such  inquiry  in  order  to  learn  what  it  ought,  without  regard 
to  its  legal  liability,  fairly  to  pay,  if  anything.  It  might  by 
such  inquiry  ascertain  whether  the  loss  was  fairly  sustained — 
whether  the  insurance  was  too  great — whether  the  stock  of 
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goods  was  as  great  as  represented,  or  whether  the  same  was 
over-valued,  etc.  Simply  such  inquiry  ought  not  to  con- 
clude the  defendant  as  In  any  proper  defence  it  might  have. 
So  far  as  appears  there  are  no  considerations,  valuable  or 
otherwise,  that  in  their  nature  do  or  ought  to  so  conclude  the 
defeniimt.  It  does  not  appear  that  the  defendant  was  not  in 
some  way  prejudiced  by  the  additional  insurance.  May  on 
Ins.,  §507  (2  Ed). 

The  contract  of  insurance  is  plain  and  unequivocal  in  the 
respect  in  question.  The  plaintiffs  clearly  understood  its 
meaning  and  purpose.  It  is  the  duty  of  the  Court  to  uphold 
and  enforce  it  in  its  integrity,  as  it  affects  the  rights  created 
by  it  of  both  parties.  Reasonably  and  justly  a  waiver  of 
any  material  part,  provision  or  condition  of  it,  to  be  effectual, 
should  appear,  not  by  mere  conjecture  or  inference,  but  by 
evidence  that  reasonably  tends  to  prove  the  same,  and  the 
burden  in  this  respect  is  on  tiie  plaiiitifTs.  I  do  not  think 
there  was  such  evidence  in  this  case. 

Per  Curiam.  Affirmed. 


R.  H.  &  p.  B.  GATLIN  v.  J.  U.  HARRELL  and  wife. 

Dfcdt  in  Sale  of  Land — Damagen — Sufficient  Caiite  of  Aclion. 

In  an  action  for  damaicf^for  deceit  ]iTsciire(l  in  the  utile  of  some  land, 
the  proof  was  t)iBt  the  derenilHnt  ^loiiiied  nut  mme  lines  &nd 
boundaries  some  of  which  were  not  true,  and  eaid  a  eurvev  showed 
H  certain  number  of  ncres.  There  was  no  proof  that  <i>-reudBatB 
knew  the;  were  unttueur  intendeit  to  deceive  |jlHintiff .  or  that 
the  hurvey  did  not  sliow  the  alleged  number  of  acres ;  Held,  the 
action  could  not  be  luaintaincd. 

This  was  a  civil  actiox,  tried  at  Fall  Term,  1800,  of 
Edgkcombe  Superior  Court,  by  Whitaker,  J. 
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Its  purpose  was  to  recover  damages  occasioned  by  the 
alleged  fraud  and  deceit  of  the  defendants  perpetrated  upon 
the  feme  plaintiff  in  the  sale  to  her  of  the  tract  of  land  men- 
tioned in  the  complaint.     The  pleadings  raised  issues  of  fact. 
The  only  evidence  produced  on  the  trial  was  as  follows: 
R.  H.  Gatlin,  for  plaintiff:  **Bought  land  from  John  H. 
Harrell,  the  defendant,  about  27th  of  July,  1888;  before  the 
time,  he  was  to  see  me  two  or  three  times  in  regard  to  it;  be 
described  the  land  to  me.     I  walked  down  the  canal  with 
him  and  he  pointed  out  to  me  a  corner  between  hira  and  his 
brother  George  Harrell;  he  said  the  other  corner  was  a  pine 
stump  on  the  road  near  an  old  steam-mill;  before  that  time 
he  pointed  out  two  trees — a  pine  and  a  maple — on  the  line 
between  him  and  Fred  Bovett;  these  were  the  lines  of  the 
land  he  sold  me;  he  gave  me  an  obligation  to  make  title 
upon  payment  of  purchase-money,  and  he  made  a  deed; 
before  deed  was  made  he  also  showed  me  another  corner,  on 
the  west  of  this  tract,  or,  in  other  words,  the  corner  between 
him  and  Boyett;  he  also  showed  me  some  line-trees  between 
him  and  his  brother  George,  the  corner  on  the  road  from 
Tarboro  to  Goose  Nest;  Boyett's  land  on  the  south  of  this 
corner;  land  since  sold  me  by  Boyett  on  the  west;  he  said 
the  tract  had  been  surveyed  and  contained  115  acres.  These 
corners  and  lines  pointed  out  to  me  were  not  the  true  corners 
and  lines,  except  the  line  on  the  east  side  of  his  land  between 
him  and  George  Harrell."     Deed  from  John  H.  Harrell  and 
Martha  E.  Harrell  to  Penelope  E.  Gatlin,  dated  29th  August, 
1888,  B.  65,  p.  400,  introduced.     Grant  of  640  acres  land, 
John  Smith,  dated  March  1st,  1780,  introduced.     Deed  from 
John  Smith  to  Blake  B.  Wiggins,  dated  26th  January,  1785, 
introduced.     Deed  from  Blake  B.  Wiggins  and  wife  to  John 
Burnett,  19th  February,  1782,  introduced.     Deed  froxn  John 
Burnett  to  Thomas  Bryan,  26th  September,  1805,  introduced. 
Deed  from  John  Burnett  to  Arthur  Staton,  April,  1798,  intro- 
duced.    Deed  from  John  Burnett  to  Wm.  Jones,  B.  8,  p.  72, 
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Edgecombe  Record  introduced.  Here,  in  answer  to  a  ques- 
tion from  the  Court,  and  before  plaintifTs  had  closed  their 
ciise,  it  was  admitted  that  the  deed  from  John  H.  Harrell 
and  Martha  E.  Harrell  to  I'enelopie  E.  Galliti,  dated  22d 
August,  18S8,  was  taken  by  grantees  in  execution  of  previous 
contract  to  convey  land  as  pointed  out  to  them  by  grantors. 
It  thereupon  was  suggested  by  the  Court  that  plaintiffs 
could  not  recover  in  this  action.  The  plaintiffs  submitted  to 
a  nonsuit  and  appealed  to  the  Supreme  Court. 

3Ir.  G.  M.  T.  Fomitahi  (by  brief),  for  plaintiff. 
iVr.  It.  H.  Baitlr,  for  defendant. 

Mkrrimon,  C.  .J.:  The  gist,  and  largely  the  substance,  of 
the  plaintiff's  alleged  cause  of  action  consists  in  the  false 
and  fraudulent  representations  of  the  defendants  to  the  feme 
plaintiff,  in  which  she  confided  and  on  which  she  acted,  as 
to  the  lines,  corner  and  line-trees  and  the  quantity  of  the 
tract  of  land  they  sold  and  conveyed  to  her  as  alleged.  The 
defendants  in  their  answer  broadly  and  much  in  detail  denied 
the  material  allegations  of  the  complaint.  No  question  was 
raised  before  or  on  the  trial  as  to  whether  the  plaintiffs 
alleged,  or  sufficiently  alleged,  a  good  cause  of  action,  as 
their  counsel  now  seems  to  suppose.  The  nonsuit  was  not 
founded  upon  such  ground,  certainly  so  far  as  appears.  The 
plaintiffs  produced  such  evidence  as  they  could,  or  saw  fit  to 
do,  and  thereupon  the  Court  intimated  the  opinion  that  they 
could  not  recover,  and  they  submitted  to  a  judgment  of  non- 
suit, as  they  might  do. 

We  think  the  suggestion  of  the  Court  was  well  founded. 
The  whole  of  the  evidence  accepted  as  true  did  not  in  any  rea- 
sonable view  of  it  prove  the  alleged  fraud  and  deceit.  The 
proof  was  that  the  defendants  pointed  out  to  the  plaintiff  cer- 
tain corners  and  line-treos  and  lines  of  the  tract  so  sold,  and 
that  these  or  some  of  them  were  not  the  true  ones ;  but  there 


488  IN  THE  SUPREME  COURT. 


OAtLlN  V.    HaRRELL. 


is  nothing  to  prove  that  the  defendants  knew  that  they  were 
not  the  true  ones,  nor  thut  they  fraudulently  intended  to 
mislead,  deceive  and  get  advantage  of  th3  fenie  plaintifif. 
The  proof  further  was  that  the  defendants  "said  the  tract 
had  been  surveyed  and  contiiined  one  hundred  and  fifteen 
acres."  There  was  nothing  to  prove  that  it  had  not  been 
surveyed,  or  that  it  did  not  contain  that  quantit}'.  The  mere 
fact  that  the  defendants  pointed  out  corners  and  lines  not 
the  true  ones,  could  not  of  itself  prove  fraud  and  deceit^ 
especially  in  the  total  absence  of  proof  that  the  tract  con- 
veyed did  not  contain  the  quantity  of  land  specified  in  the 
deed  as  "  containing  one  hundred  and  fifteen  acres,  more  or 
less."  Indeed,  there  was  no  proof,  so  far  as  appears,  as  to 
the  quantity  of  land  the  defendants  contracted  to  sell  to  the 
feme  plaintiff,  or  what  quantity  they  conveyed,  otherwise 
than  as  shown  by  the  deed  put  in  evidence. 

There  was  no  proof  to  sustain  the  material  allegations  of 
the  complaint.  In  the  absence  of  such  proof,  it  is  obvious 
the  plaintiffs  could  not  recover,  and  the  Court  hence  properly 
intimated  that  they  could  not.     There  must  be  probata  as 

well  as  allegata. 

Judgment  affirmed. 
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W.  H.  S.  BURGWYN  v.  DANIEL  HALL  and  H.  T.  JENKINS. 

Damages — False  Arrest — Non-residents — Insolvent  Debtors  — 
ConfAituiion  —  Imprisonment  for  Debt  —  Assignment  —  Dis- 
charge— Fraud —  Tort^  Trustee —  The  Code — Homest* ad, 

1.  Iq  an  action  for  damages  for  a  M^e  arrest,  the  plaintiff  obtaine<i  an 

order  for  the  arrest  of  the  defendants,  who  were  non-residents. 
They  being  unable  to  give  bail,  filed  their  peiirion  to  be  allowed 
the  benefits  of  this  statute  relating  to  insolvent  debtors:  Held,  they 
were  entitled  to  the  benefits  of  such  statute. 

2.  Tliere  is,  under  the  Uonstitution,  no  imprisofiraent  for  debt  in  this 

State,  except  in  cases  of  fraud,  and  in  such  cases  the  defendant  in 
arreht  may  lie  dischargi  d  either  by  giving  bail  or  surrendering  his 
property  for  the  benefit  of  credirors,  as  provided  by  statute. 

3.  The  statute  entitled  **  Insolvent  Debtors''  piotfcts  fiom  future  arrest 

for  the  fame  such  as  have  surrendere<l  their  property,  though 
after-acquin  d  property  may  be  subject  to  execution  and  sale,  in 
proper  csises. 

4.  Every  person  taken  or  charged  on  any  order  of  arrest  for  default  of 

bail,  or  on  •surrender  of  bail  in  any  action,  and  every  perK>n  taken 
or  charged  in  execution  or  arrest  for  any  debt  or  damage  rendered 
in  any  action  whatsoever,  is  entitled  to  the  benefits  of  the  chap- 
ter entitled  *'  Insolvent  Debtors.** 

5.  The  benefits  of  the  statute  extend  as  well  to  those  arrested  for  torts 

as  for  debt,  and  the  debt  growing  out  of  one  in  no  more  a  debt 
and  no  more  entitled  to  extraordinary  process  for  its  collection 
than  the  other. 

6.  In  order  to  prevent  undue  preference  in  favor  of  parties  whose  debts 

are  already  ascertained,  the  proper  remedy  of  the  party  seeking 
to  establish  and  secure  his  damages  for  tort  is  to  have  a  trustee 
appointed,  under  The  Cotte,  ^2957.  2977,  2981,  to  hold  and  dis- 
tribute among  creditors  when  and  as  soon  as  all  debts  are  ascer- 
tained. 

7.  The  benefits  of  the  f-tatute  are  not  confined  to  the  residents  of  this 

State,  but  non-residents  cannot  take  the  benefits  of  this  homestead 
and  personal  property  exemptions;  nor  are  they  entitled  here  to 
any  exemptions  given  by  the  laws  of  their  own  State. 

D^Tis,  J.,  and  Avert,  J.,  dissented. 
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This  was  an  appeal  from  an  order  made  by  WhitahryJ.^ 
in  an  action  pending  in  Vance  Superior  Court. 

The  plaintiff  brought  his  action  against  the  defendants, 
who  are  non-residents  of  this  State,  to  recover  damages  for 
an  alleged  injury  to  his  person  done  and  procured  to  be  done 
by  them.  In  the  course  of  the  action,  he  obtained  an  order 
for  their  arrest,  and  they  were  duly  arrested,  and,  failing  to 
give  bail  as  allowed  by  law,  they  are  held  in  the  common 
jail  of  the  county  of  Vance,  in  which  county  the  action  was 
brought.  The  defendants  filed  their  petition,  therein  alleg- 
ing the  material  facts  in  the  Superior  Court  of  said  county, 
in  which  the  action  mentioned  is  pending,  praying  that  they 
may  be  allowed  the  benefit  of  the  statute  (The  Code,  ch.  27), 
entitled  "  Insolvent  Debtors."  The  plaintiff  opposes  the  appli- 
cation of  the  defendants,  denies  that  they  are  insolvent,  and 
insists  that,  inasmuch  as  it  appears  that  they  are  non-resi- 
dents of  this  State,  and  the  cause  of  action  on  account 
w^hereof  they  are  arrested  and  held  is  a  tort,  they  are  not 
entitled  to  the  benefits  of  the  statute  they  invoke. 

The  Court  gave  judgment  denying  the  application  of  the 
defendants  to  be  discharged  from  custodj'',  and  they  appealed 
to  this  Court. 

Messi\^.  W.  IF.  Cheek,  A.  C.  Zollicoffer  and  W.  R.  Henry,  for 
plaintiff. 

Mesf^rs.  T.  T,  Hicks  and  Piitman  &  Shaw^  for  defendants. 

Merrimon,  C.  J. :  The  Constitution  (Art.  1,  §  16)  provides 
that  "There  shall  be  no  imprisonment  for  debt  in  this 
State,  except  in  cases  of  fraud."  The  Legislature,  observing 
this  provision,  has  provided  by  statute  (TA^  Code,  §  291)  that 
in  civil  actions,  founded  upon  particular  causes  of  action 
specified,  the  defendant  may,  under  an  order  of  arrest  duly 
obtained,  be  arrested  and  held  in  custody  unless  he  shall, 
as  he  may  do  in  the  way  prescribed,  give  bail  "  by  causing 
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a  written  undertaking,  payable  to  the  plaintiff,  to  be  execu- 
ted by  sufficient  surety,  to  the  effect  that  the  defendant  shall 
at  all  times  render  himself  amenable  to  the  process  of  the 
Court  during  the  pendency  of  the  action,  and  to  such  as  may 
be  issued  to  enforce  the  judgment  therein ;"  and  he  may, 
likewise,  be  arrested  in  execution  upon  a  judgment  in  the 
cases  specified,  as  prescribed  by  the  statute  (The  Code,  §§  442, 
447,^148,  par.  3);  otherwise,  parties  in  civil  actions  cannot 
be  arrested  unless  for  contempt. 

But  another  statute,  entitled  "Insolvent  Debtors"  (The 
Code,  §§2942,  2981),  provides,  generally,  that  every  insolvent 
debtor  may,  in  the  way  prescribed,  "  assign" — surrender — 
his  estate  for  the  benefit  of  all  his  creditors,  and  that  his 
person  may  thereafter  be  exempt  from  arrest  or  imprisonment 
on  account  of  any  judgment  previousl}'^  rendered,  or  of  any 
debts  previously  contracted.  It  would  seem  that  thi5  statute 
is  unnecessary  as  to  honest  debtor?,  because  the  constitutional 
provision  above  recited  relieves  such  debtors  from  imprison- 
ment. Such  surrender  of  his  property  by  an  insolvent  debtor 
for  the  benefit  of  his  creditors,  as  to  debts  and  judgments 
existing  before  such  surrender,  would  relieve  him  from  possi- 
ble future  annoyance  and  arrest  on  account  of  such  debts, 
although  property  he  might  thereafter  acquire  might  be 
liable  to  levy  and  sale  to  pay  the  same  in  proper  cases.  But 
the  benefits  of  this  chapter  are  not  confined  to  simply  insol- 
vent debtors,  so  designated;  such  benefits  are  extended  to 
other  classes  of  persons  held  in  arrest  in  civil  actions.  The 
statute  cited  (The  Code,  §  2951)  prescribes  that  "the  follow- 
ing persons  are  entitled  to  the  benefits  of  this  chapter: 

"1.  Every  person  taken  or  charged  on  any  order  of  arrest 
for  default  or  bail,  or  on  surrender  of  bail  in  anv  action. 

"2.  Every  person  taken  or  charged  in  execution  of  arrest 
for  any  debt  or  damages  rendered  in  any  action  whatever." 

It  is  to  be  observed  that  this  provision  enlarges  the  general 
purpose  of  the  statute  by  extending  the  same  to  the  classes 
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of  persons  specified :  First,  to  "  every  person  taken  or  charged 
(not  yet  arrest  il)  on  any  order  of  arrest  for  default  of  bail"; 
secondly,  to  every  person  whose  bail  has  surrendered  him, 
as  allowed  by  the  statute;  thirdly,  to  "every  person  taken  or 
charged  (but  not  yet  taken)  in  execution  of  arrest  for  any 
debt  or  damages  rendered  in  any  action  whatever,"  as  allowed 
by  the  statute  ( The  Code,  §§  442, 447, 448,  par.  3).    The  terms- 
all  of  them — thus  extending  the  purpose  of  the  statute,  are 
as  broad  and  sweeping  as  they  well  can  be.     They  do  not, in 
any  view  of  them  as  to  the  purpose  intended,  imply  limita- 
tion or  discrimination.     They  plainly  embrace  "every  per- 
son "  taken  or  charged  to  be  arrested  by  virtue  of  "any  order 
of  arrest"— not  specially  for  a  tort,  or  for  fraud,  or  other 
particular  cause  of  action  as  to  which  a  person  may  be 
arrested,  but  for  any  caujie  of  action,  no  matter  what  may  be 
its  nature,  if  the  person  is  arrested  in  a  case  wherein  he  may 
lawfully  be  so.     They,  in  plain,  strong  terms,  embrace  any 
such  arrest  made  or  ordered  to  be  made  in  any  action  what- 
ever— that  is,  any  action  in  which  a  person — a  party— may 
be  so  arrested.     There  is  a  total  absence  of  words  or  phrase- 
ology of  limitation  or  discrimination  in  the  section  of  the 
statute  just  recited,  or  in  the  statute,  or  elsewhere,  that  con- 
fines its  benefits  to  persons  so  arrested  or  to  be  arrested  as 
fraudulent  debtors.     Nor  is  there  anything  in  the  nature  or 
purpose  of  the  statute  that  reasonably,  much  less  becessarilj', 
implies  such  limitation.     Its  general  purpose  is  to  relieve 
honest  insolvent  debtoi's  from  arrest  on  account  of  debts  and 
judgments  against  them  existing  at  and  before  the  time  they 
make  a  surrender  of  their  property  as  prescribed.     The  pur- 
pose of  the  particular  section  of  the  statute  under  considera- 
tion is  to  relieve  a  party  to  an  action  arrested,  or  presently 
subject  to  arrest,  or  "in  execution  of  arrest  fi»r  any  debt  or 
damage  ren^^  Ted  in  any  action  whatever,"  upon  a  surrender 
of  his  p    >peity  in  the  way  prescribed.     In  such  case,  the 
'^     ty  ar    -ted  and  so  seeking  relief  must  notify  the  creditors 


j 


r 


FEBRUARY  TERM,  1S91.  493 


BuROWYN  V.  Hall. 


or  plaintiff  at  whose  suit  he  is  arrested,  but  he  may  or  may 
not  notify  other  creditors  of  his  application  to  surrender  his 
property  and  be  discharged  frora  arrest,  and  only  such  cred- 
itors as  may  be  so  notified  will  be  affected  by  his  discharge. 
The  Codcy  §  2955.  The  principal  relief  sought  in  such  case 
by  the  party  arrested  is  to  be  discharged  from  arrest  in  the 
action  brought  by  the  creditor  at  whose  instance  he  was 
arrested.  And  he  is  eniitled  to  such  discharge  upon  the 
honest  surrender  of  his  property  in  the  way  prescribed, 
whether  the  cause  of  action  on  account  of  which  he  was 
arrested  was  a  fraudulent  debt,  or  a  tort,  or  of  other  nature 
as  to  which  he  might  be  arrested.  The  statute  (The  Code, 
§  2952)  so  expressly  provides.  It,  in  broadest  terms,  embraces 
*' every  person  taken  or  charged  as  in  the  preceding  section 
(that  above  described)  specified." 

It  is  insisted,  however,  that  the  several  sections  of  the 
statute  peitinent  to  that  (section  2951)  above  recited,  men- 
tion and  refer  in  terms  only  to  debtors  and  creditors^  and  do 
not  in  like  express  terms  mention  or  refer  to  persons  arrested 
or  to  be  arrested  for  causes  of  action  other  than  a  fraudulent 
debt,  and,  therefore,  persons  arrested  or  to  be  arrested  for 
such  o;her  causes  of  action  are  not  entitled  to  the  benefits 
of  this  statute.  The  terms  "debtor  and  creditor"  are 
emploved  generally  in  varying  connections  throughout  the 
statute  to  designate  the  classes  of  persons  to  be  affected  by 
it,  and  such  terms  are  not  modified  so  as  to  make  them  per- 
tinently and  expressly  applicable  to  persons  arrofted  seek- 
ing benefit  of  the  statute.  It  seems  that  the  Legislature  in 
enlarging  and  extending  the  purpose  of  the  statute  so  as  to 
embrace  all  persons  arrested  and  to  be  arrested  in  civil 
actions,  probably  by  inadvertence  failed  to  use  the  most 
appropriate  terms  to  effectuate  and  harmonize  the  details  of 
its  purpose;  but  such  failure,  and  the  use  of  the  not  very 
precise  words  debtor  and  creditor^  in  matters  of  detail,  cannot 
be  allowed  to  modify  and  abridge  by  mere  implication  the 
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meaning  and  application  of  the  plain,  strong  and  compre- 
hensive words  and  phraseology  employed  in  the  section 
extending  the  benefit  of  the  statute  to  all  persons  so  arrested. 
As  we  have  said,  such  purpose  appears  clearly  by  explicit 
and  the  most  comprehensive  terms ;  and  moreover,  it  appears 
from  the  nature  of  the  matter.  Why  should  a  persoH  guilty 
of  fraud  in  contracting  a  debt  on  which  an  action  is  founded, 
when  he  shall  be  arrested  on  that  account,  as  he  may  be,  have 
the  benefit  of  the  statute  under  consideration,  and  another 
person  arrested  in  an  action  brought  to  recover  damages  for 
an  injury  to  person  or  character,  or  for  injuring  or  for  wrong- 
fully taking,  detaining  or  converting  property,  not  have  the 
like  benefit?  Can  any  just,  or  even  plausible,  reason  be  sug- 
gested for  such  distinction?  Clearly  the  Legislature  had  no 
intention  to  exclude  any  person  arrested  in  a  civil  action  for 
an}  of  the  causes  specified  in  the  statute  {The  Code,  §291) 
from  such  benefit.  None  appears  from  its  terms,  or  by  rea- 
sonable inference  or  implication. 

The  terms  "debtor  and  creditor,"  employed  generally  and 
without  precision  in  the  statute  as  to  persons  arrested  in 
civil  actions,  must  be  taken  as  meaning  and  applying  to  the 
plaintiff  and  defendant  in  the  action  in  which  the  defend- 
ant shall  be  so  arrested.  They  imply  the  plaintiff's  claim- 
ing and  suing  for  damages  for  which  the  defendant  is  liable 
to  him.  Such  ^inter|)retation  is  allowable  and  reasonable, 
with  a  view  to  effectuate  the  intention  of  the  statute  as  to 
persons  so  arrested. 

When,  and  as  soon  as  the  plaintiff  obtains  judgment  for 
damages  in  such  case,  he  at  once  becomes  a  judgment  cred- 
itor of  the  defendant,  and  then  he  comes  within  the  words 
of  the  section  of  the  statute  recited  above.  The  second 
clause  thereof  expressly  eihbraces  "every  person  taken  or 
charged  in  execution  of  aiTest  for  any  debt  or  damages 
rendered  in  any  action  whatever."  Thus,  persons  "in  exe- 
cution of  arrest"  for  fraudulent  debts  (they  could  not  be 
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arrested  for  or  on  account  of  honest  debts),  and  for  "dama- 
ges rendered  in  any  action  whatever,"  are  expressly  put  on 
the  same  footing. 

It  is  further  said  that  the  plaintiff  in  an  action  for  injury 
to  the  per:5on,  before  trial,  has  no  debt,  and  may  never  obtain 
judgment;  and  it  is  asked,  to  what  end  shall  the  defendant, 
arrested  in  such  action,  surrender  his  property  as  contem- 
plated by  the  statute  and  be  discharged,  and  how  shall  his 
property  so  surrendered,  or  the  proceeds  of  the  sale  thereof 
by  the  trustee  be  distributed  as  between  the  plaintiff  (who 
has  no  debt  or  judgment)  and  other  creditors  of  the  defend- 
ant? It  is  hence  insisted  that  the  defendant  is  not  entitled 
to  the  benefit  of  the  statute.  In  such  case  the  statute  con- 
templates that  the  defendant  may  surrender  his  property  and 
be  discharged,  and  thus  he  may  have  the  benefit  of  the  prin- 
cipal object  to  be  attained.  His  property  so  surrendered  will 
pass  to  a  trustee,  to  be  appointed  as  prescribed  by  the  statute 
(The  Code,  §§2957,  2977,  2981),  to  be  applied  for  the  benefit 
of  his  creditors,  including  the  plaintiff  in  the  action,  when 
he  shall  obtain  judgment.  The  distribution  of  the  assets  of 
the  defendant  may,  if  need  be,  be  stayed  until  plaintiff's 
action  shall  be  tried.  If  he  shall  obtain  judgment,  he  will 
share  in  the  distribution  of  the  assets;  if  he  siiall  not,  then 
the  assets  will  be  distributed  to  the  defendant's  creditors;  and 
if  there  be  any  surplus,  the  same  will  be  returned  to  him. 
The  statute  so  intends. 

The  diflBculty  and  objection  suggested  are  no  greater,  or 
otherwise,  substantially,  than  it  would  have  been  if  the  cause 
of  action  sued  upon  ha*!  been  a  fraudulent  debt  contracted 
by  the  defendant.  Indeed,  in  any  case  or  proceeding  involv- 
ing a  distribution  of  the  assets  of  an  insolvent  debtor,  the 
distribution  might  be  stayed  until  a  disputed  claim  could  be 
litigated  and.  determined.  Besides,  provisions  of  a  statute 
affecting  its  details,  not  altogether  practicable,  but  not  essen- 
tial to  its  effectiveness,  and  the  absence  of  like  provisions, 
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will  not  be  allowed  to  defeat  or  abridge  its  purpose  clearly 
appearing.  It  is  the  duty  of  the  Court  to  give  it  full  effect, 
if  this  be  at  all  practicable,  and  to  that  end  to  interpret  its 
terms  and  phraseology  in  the  light  of  and  with  a  view  to 
its  purpose. 

We  think  it  clear  that  the  provisions  of  the  statute  under 
consideration  extend  to  and  embrace  every  person  arrested 
or  to  be  arrested  in  a  civil  action  on  account  of  any  cause  of 
action  specified  in  the  statute  {The  Code,  §  291).  If  the  con- 
tention of  the  plaintiff  should  be  allowed  to  prevail,  no  per- 
son arrested  before  judgment  in  the  action  could  have  ben- 
efit of  the  statue,  unless  he  should  be  arrested  on  account  of 
a  fraudulent  debt.  If  the  purpose  had  been  to  so  limit  its 
application  it  would  have  so  declared — it  certainly  would  not 
have  employed  such  explicit  and  comprehensive  terms  to 
express  its  narrow  and  exclusive  meaning. 
^  Nor  are  the  benefits  of  the  statute  confined  to  residents  of 
this  State.  There  is  no  provision  in  it,  or  any  other  statute, 
within  our  knowledge,  that  in  terms  or  by  reasonable  impli- 
cation declares  that  a  non-resident  shall  not  be  discharged 
from  arrest  in  a  civil  action,  if  he  makes  the  complete  sur- 
render of  his  estate  as  prescribed. 

The  defendants  being  non-residents,  are  not  entitled  to 
homestead  and  personal  property  exemptions.  Such  exemp- 
tions are  allowed  only  in  favor  of  persons  having  residence 
in  this  State.  Baker  v.  Legget,  98  N.  C,  304;  Finky  v. 
Saunderffy  ibid.,  462.  Nor  are  they  entitled  to  such  exemp- 
tions here  under  any  statute  of  the  State  of  Georgia;  they 
being  citizens  of  that  State.  Such  statute  could  not  secure 
to  them  in  this  State  exemptions  of  property  against  the 
rights  of  creditors.  In  some  respects,  the  Courts  of  this 
State,  upon  principles  of  comity,  will  administer  the  laws  of 
another  State  in  the  distribution  of  the  property  of  deceased 
persons  who  were  citizens  of  the  latter  State,  but  they  will 
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do  so  subject  to  the  rights  of  citizens  of  this  State.  Medley 
V.  Dunlap,  90  N.  C,  527;  Simpson  v.  Cureion,  97  N.  C,  112. 

The  defendants  are  entitled  to  be  discharged  from  arrest 
when  they  make  surrender  of  their  property  as  specified  in 
their  respective  accounts  of  the  same.  To  the  end  the  same 
may  be  received  and  disposed  of  according  to  law,  the  Court 
should  appoint  a  trustee  for  that  purpose,  as  prescribed  by 
the  statute  {The  Code,  §§2957,  2977,  2980). 

No  harm  can  come  from  the  construction  we  have  given 
the  statute,  because  it  is  always  in  the  power  of  the  plaintiff 
to  suggest  fraud  and  have  an  issue  submitted  and  defendant 
held  (in  default  of  bail)  till  it  is  found  that  a  full  disclosure 
has  been  made. 

There  is  error.  The  defendants  are  entitled  to  make  sur- 
render of  their  property  and  be  discharged  from  arrest 
according  to  law.  To  that  end,  let  this  opinion  be  certified 
to  the  Superior  Court.     It  is  so  ordered. 

Davis,  J. — dissenting :  I  cannot  concur  in  the  opinion  that 
the  defendants  are  entitled,  before  judgment  rendered,  to  the 
benefit  of  chapter  27  of  Tfie  Code.  It  is  manifest,  and  I  sup- 
pose will  be  conceded,  that  the  relation  of  creditor  and  debtor 
cannot  exist,  if  ever,  till  ^^  after  judgmeiitj^'  when,  if  the  plain- 
tiff shall  recover  damages,  he  will  become  "a  judgment 
creditor"  and  the  defendants  will  become  "judgment  debtorsJ^ 
I  think  chapter  27  of  The  Code  can  only  apply  when  the 
relation  of  creditor  and  debtor  exists  by  reason  of  a  contract, 
express  or  impVwd,  or  when  the  relation  is  established  by  a 
"judgment  rendered"  for  the  recovery  of  unliquidated  dam- 
ages, or  in  an  action  ejc  delicto.  I  think  this  plainly  appears 
from  the  title  of  the  original  act  (Acts  of  1868-'69,  ch.  162) 
and  the  context  of  the  act.  This  Court  can  only  construe 
and  declare  the  law;  it  cannot  make  law,  and  if  section  2951 
of  The  Code  is  to  receive  the  broad  construction  given  to  it, 
without  reference  to  the  context  or  subject  matter  of  the 
108—32 


1 


498  IN  THE  SUPREME  COUHT. 

BuRGWYN  V.  Hall. 

chapter,  then  it  must  apply  to  any  action  whate^■e^,  and  the 
person  under  arrest,  whether  debtor,  tort-feasor,  or  criminal, 
is  entitled  to  discharge,  for  there  is  nothing  but  the  context 
and  subject  matter  that  restricts  the  section  to  civil  actions, 
and  these  plainly  restrict  it  to  insolvents  against  whom  there 
is  a  "previously"  rendered  ''judgment"  or  a  "previously 
contracted  debt."  No  one  would  insist  that  a  person  under 
arrest  in  a  criminal  action  would  be  entitled  to  the  benefit 
of  the  act,  and  yet  it  seems  to  me  this  would  be  no  more  in 
conflict  with  the  chapter  relating  to  crimes  than  with  the 
chapter  on  arrest  and  bail.  I  think  it  is  inconsistent  with 
either.  When  any  unadjudicated  claim,  whether  ejc  contractu 
or  €x  ddktOj  becomes  a  debt  by  the  ascertainment  and  judg- 
ment of  Court,  the  relation  of  creditor  is  established, and  the 
debtor  is  entitled  to  the  benefit  of  the  act.  Section  2952  pro- 
vides only  for  the  discharge  upon  compliance  with  chapter 
27  of  The  Code,  and,  w-ithout  enumerating  the  provisions  to 
be  complied  with,  there  is  not  one  of  them  that  is  not  predi- 
cated upon  a  previously  contracted  debt  or  a  previously  ren- 
deird  judgment.  If  these  defendants  had  been  arrested  at 
the  suit  of  some  creditor  (the  plaintiff  cannot  be  a  creditor 
until  and  unless  he  becomes  such  by  judgment  yet  to  be 
rendered),  there  can  nowhere  be  found  in  the  statute  a  pro- 
vision by  w^hich  they  can  notify  the  plaintiff  in  this  action, 
or  anyone  else  against  whom  they  may  have  committed  a 
tort,  and  obtain  their  discharge  as  against  the  claim  for 
damages  which  the  person  wronged  may  have  till  eifiev  judg- 
ment rendered. 

It  is  well  settled  that  the  constitutional  provision  prohibit- 
ing imprisonment  for  debt  except  for  fraud  has  no  applica- 
tion to  actions  for  torts.  Long  v.  McLean,  88  N.  C,  3,  and 
cases  cited;  Kinuei/ y.  fjaughenour,  97  N.  C, 326, and  cases 
cited.  If  a  person  arrested  upon  a  charge  of  fraud  is  not 
entitled  to  discharge  before  trial,  why  should  one  arrested 
for  tort  be  so  entitled?    Before  an  order  of  arrest  can  be 
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made^the  plaintiff  is  required  to  give  bond,  with  security, 
for  the  protection  of  the  defendant,  and  upon  which  he  may 
have  redress  if  it  shall  be  found  by  the  judgment  that  the 
plaintiff  is  not  entitled  to  recover.  Would  the  condition  of 
this  bond  be  cancelled  by  the  discharge  of  the  defendant 
before  judgment?  I  think  not;  and  if  the  defendant  is 
held  to  bail  for  a  tort,  I  think  he  can  only  be  discharged, 
before  judgment,  by  complying  with  section  29S  of  The  Code, 
as  a  criminal  punished  by  fine  and  costs  can  only  be  dis- 
charged after  judgment  for  fine  and  costs 

Section  2951  is  the  only  section  relied  on  for  the  discharge 
of  the  defendants.    That  section  declares  what  "  persons 
shall  be  entitled  to  the  benefit  of  this  chapter."    The  first 
section  of  the  chapter  (section  2942  of  The  Code,)  provides 
that  the  insolvent  may  file  his  petition,  etc.,  praying  that  his 
estate  may  be  assigned  for  the  benefit  of  all  his  creditorSySLud 
"that  his  person  may  thereafter  be  exempt  from  arrest  or 
imprisonment  on   account  of  any  judgment  previously  ren- 
dered or  of  any  debt  previously  contracted"    Section  2950 pro- 
vides that  the  person  of  the  insolvent,  by  the  order  of  dis- 
charge, "shall  forever  thereafte)^  be  exempted  from   arrest  or 
imprisonment  on  account  of  any  judgment  or  debt  due  at  the 
time  of  such  order,  or  contracted  for  before  that  time,  though 
payahle  afterwards,"  except  the  provision  in  section  2967  in 
favor  of  the  putative  father  of  a  Vjastard,  or  person  com- 
mitted for  fine  and  costs  in  criminal  actions.     I  am  unable, 
after   a  careful  examination  of  the  statute  which   we  are 
called  upon  to  construe,  to  find  a  section  or  sentence  that 
will  extend  its  '*  beuejit "  to  any  insolvent  person  on  account 
of  any  judgment  not  yet  rendered  or  any  debt  not  yet  con- 
tracted.    There  is  as  yet  no  judgment  rendered  or  debt  exist- 
ing against  the  defendants,  and  (give  to  section  "2951  the 
broadest  possible  construction  and   the  "  benefit "  prescribed 
in  sections  2942  and  2950,  does  not  extend  to  them)  I  think, 
unless  we  mean  to  extend  the  "  benefit"  of  a  statute  which. 
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by  its  clear  and  unmistakable  language,  limits  it  to  judg- 
ments previously  rendered  or  debts  previously  contracted,  to 
judgments  f«ir  damages  Iiereafter  to  be  rendered ^  the  defendants 
do  not  come  within  its  "benefit."  If  the  language  of  the 
statute  limits  the  "  benefit,"  I  do  not  think  we  can  extend  it 
by  construction  so  as  to  include  the  defendants,  unless  per- 
sons against  whom  damages  are  claimed  and  sought  to  be 
recovered  for  alleged  torts,  however  grievous  they  may  be, 
are  to  find,  before  judgment  (and  by  the  action  of  a  debtor),  a 
benefit  that  can  nowhere  be  found  in  favor  of  an  insolvent 
debtor. 

The  defendants  have  been   lawfully  arrested,  before  judg- 
vient,  in  an  action  ex  delicto  for  a  tort,  and  the  action  is  still 
pending,  which  distinguishes  it  from  Houston,  v.  Walsh,  79 
N.  C,  35,  which,  I  think,  by  the  clearest  implication  sustains 
the  view  presented  by  me.     Being  lawfully  in  arrest  for  a 
tort  they  cannot  be  discharged  except  as  allowed  in  the  chap- 
ter on  arrest  and  bail,  or  until  it  is  determined  by  judgment 
whether  there  are  damages  or  not,  when  of  course  they  will 
be  discharged  if  there  are  none,  or  if  there  shall  be  judg- 
ment making  them  judgment  debtors,  when  they  will  be 
entitled  to  the  benefits  of  chapter  27  of  The  Code.    In  the 
present  case  the  insolvent  may  have  no  assets  to  distribute, 
but  if  there  were  I  know  of  no  provision  by  which  they 
could  be  distributed  except  among  creditors  existing  at  the 
time  of  the  application  for  discharge,  but  cases  may  arise  in 
w^hich  our  decision  may  be  of  vast  interest  to  persons  who 
may   be  greatly   damaged   by  tort-feasors,   and   having  a 
decided  conviction  as  to  the  construction  to  be  placed  upon 
the  statute  I  have  felt  it  my  duty  to  enter  my  dissent  to  that 
placed  upon  it  by  the  Court. 

Avery,  J.:  I  concur  in  the  opinion  of  my  brother  Davis. 
Per  Curiam.  Error. 
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PASCHAL  DAVIE  et  al.  v.  JONATHAN  DAVIS. 

Res  Judicata — Justice  of  the  Peace — Nonmit — Dismimng  an 
Action — Merits  of  the  Case — Pleading — Evidence. 

1.  A  judgment  of  a  Justice  of  the  Peace  dismissiug  an  action  is  not 

necessarily  a  nonsuit;  and  evidence  of  what  proceedings  were  had 
is  admissible  to  be  inquired  into  upon  a  plea  of  res  judicata, 

2.  There  was  a  judgment  in  the  Court  of  a  Justice  of  the  Peace  dis- 

missing the  action  as  to  one  of  the  defendants ;  in  a  subsequent 
action,  upon  the  same  note,  there  was  an  appeal  to  the  Superior 
Court,  which  found  the  facts,  by  consent,  that  in  the  first  action 
there  had  been  a  trial  on  the  merits,  and  a  judgment  rendered 
therein  to  the  effect  that  there  was  no  obligee  on  the  bond  sued 
on.  The  Court  further  found,  that  the  Justice  did  not  hear  any 
evidence  of  the  equitable  claim  of  the  plaintiffs :  Held,  that  this 
finding  is  conclusive. 

3.  The  fact  that  the  plaintiffs  had  other  merits  in  this  case  does  not 

prevent  the  estoppel  of  res  jvdicata ;  he  should  have  developed 
his  defence  in  full  in  the  first  trial. 

4.  The  judgment  concludes  the  parties  as  to  all  matters  which  were 

pleaded,  or  should  have  been,  in  the  first  action. 

This  was  a  civil  action,  tried  before  Boykiu,  J.,  at  Jan- 
uary, Term,  1891,  of  Granville  Superior  Court,  on  an 
appeal  from  a  Justice  of  the  Peace. 

By  agreement  the  case  was  w^ithdrawn  from  the  jury  and 
submitted  to  his  Honor  to  find  the  facts. 

PlaintiflFs  introduced  a  bond  for  $200,  signed  by  N.  H. 
Whitfield  and  defendant  Davis,  which  had  been  assigned  to 
them.  Defendant  admitted  that  it  was  his  signature,  but 
alleged  that  the  bond  w^as  void,  for  that  there  was  no  payee 
or  obligee  named  on  the  bond  when  he  signed  it. 

S.  V/  Ellis,  witness  for  defendant,  testified  that  in  May, 
1890,  at  request  of  plaintiffs,  he  issued  summons  against 
N.  H.  Whitfield  and  Jonathan  Davis,  the  defendants  in  this 
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action;  on  the  trial  of  the  cause,  June  9th,  1890,  both  par- 
ties introduced  witnesses,  and  after  hearing  the  testimony, 
he  gave  judgment  against  Whitfield  and  dismissed  the  cause 
as  to  Davis;  that  he  based  his  judgment  solely  on  the  fact 
that  there  was  no  payee  named  in  the  bond  at  the  time  of 
its  execution  by  defendant,  and  he  did  not  take  into  consid- 
eration the  fact,  that  though  the  bond  was  void,  defendant 
had  put  it  into  the  power  of  Whitfield  to  borrow  money  from 
a  third  party.  Plaintiffs  objected  to  witness  testifying  as  to 
what  occurred  before  him  on  trial,  and  his  intention  and 
reasons  for  rendering  the  judgment,  as  the  judgment  spoke 
for  itself.     Objection  overruled.     Exception. 

Mr.  J.  ir.  (rrahaniy  for  plaintiffs. 

Me8»ra.  L,  C.  Edwards  and  J.  B.  BatchdoVy  for  defendant. 

Clark,  J.:  The  defendant  pleaded  that  the  matter  was 
res  judicata. 

The  former  judgment  was  as  follows:  "This  cause  came 
on  for  trial;  after  hearing  the  evidence,  it  is  adjudged  that 
this  warrant  be  dismissed  as  to  Jonathan  Davis;"  and  there 
was  further  judgment,  that  the  plaintiffs  recover  of  the  other 
defendant,  in  that  action,  the  amount  of  the  bond  sued  on, 
with  interest  and  costs  The  plaintiffs  insisted  that  this  was, 
as  to  Jonathan  Davis,  merely  a  judgment  of  nonsuit,  and 
excepted  to  the  admission  of  evidence  as  to  the  proceedings 
had  before  the  Justice.  "  Evidence  of  what  a  Justice  meant 
by  the  judgment  in  the  former  action  is  improper,  for  the 
entry  must  speak  for  itself.  But  it  is  otherwise  as  to  the  fact 
whether  the  merits  were  inquired  into  upon  rendering  it.*' 
Ferrell  v.  Underwood,  13  N.  C.  (2  Dev.),  111.  This  was  cited 
and  approved  in  Justice  v.  Justice,  25  N.  C.  (3  Ired.),58;  3fa«- 
seij  v.  Lewon,  27  N.  C.  (5  Ired.),  557;  Can*  v.  Woodleff^ol  N.C. 
(6  Jones),  400,  and  in  other  cases. 
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By  consent,  the  Court  found  the  facts.  It  found  "that 
there  liad  been  a  trial  on  the  merits  upon  the  issues  involved 
in  this  action,  and  a  judgment  heretofore  had  and  rendered 
between  the  parties  hereto,  to-wit,  before  a  Justice  of  the 
Peace,  in  this  county,  on  9th  June,  1890;  that  said  Justice 
rendered  his  said  judgment  solely  and  entirely  upon  the 
ground  that  it  was  pi  oven  to  his  satisfaction  that  there  was 
no  obligee  named  in  the  bond  at  the  time  the  defendant 
executed  the  same,  and  that  said  Justice  did  not  hear  or  con- 
sider any  equitable  claim  that  the  plaintiffs  had  against  the 
defendant  on  account  of  his  having  executed  said  bond." 
This  is  conclusive,  nor  is  the  latter  part  contradictory.  Unless 
the  former  proceeding  was  terminated  by  a  nonsuit  the  judg- 
ment therein  is  conclusive,  and  it  is  not  a  nonsuit  necessarily 
because  in  form  a  judgment  against  the  plaintiffs.  It  is 
found  that  the  plaintiff  failed  on  the  merits,  and  though 
he  may  have  had  other  merits  or  an  equitable  ground  of 
maintaining  the  action,  it  was  his  own  fault  he  did  not  pre- 
sent it  on  the  trial,  nor  appeal  from  the  judgment. 

The  judgment  not  being  a  nonsuit,  it  concludes  the  par- 
ties not  only  as  to  all  matters  pleaded,  but  as  to  all  which 
could  or  should  have  been. 

No  error. 


PATTEEISON,  RENCHER&CO.  v.  A.  L.  GOOCH.  et  al. 

Married  Wanien — Contract  to  Bind  Her  Permnal  Propeiiy — 
Jurisdiction  of  a  Justice  of  the  Peace — Plea  of  Coverture 
When  Set  Up — Practice—  Equity. 

1.  The  remedy  for  debt  against  a  married  woman,  by  which  it  is  sought 
to  charge  her  separate  personal  property,  cannot  be  had  in  the 
Court  of  a  Justice  of  the  Peace. 
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2.  The  plea  of  coverture  may  be  Bet  up  for  the  first  time  in  the  Superior 
Court,  and  after  the  lapse  of  several  terms,  when,  at  the  trial 
before  the  Justice  of  the  Peace,  the  defendant's  counsel  said  be 
would  enter  all  pleas  to  which  the  defendant  (who  was  absent) 
might  be  entitled,  and  appealed. 

8.  The  principle  that  it  would  be  inequitable  to  allow  a  feme  defendant 
to  keep  the  goods,  the  price  of  which  is  the  subject  of  the  action, 
and  at  the  same  time  resist  an  action  for  the  recovery  of  sach 
price,  cannot  be  invoked  where  it  is  not  shown  that  she  still  has 
possession  of  the  goods. 

This  was  a  civil  action,  tried  on  appeal  from  a  Justice  of 
the  Peace  at  the  January  Term,  1891,  of  Granville  Supe- 
rior Court,  before  Boykin,  J.,  a  jury  trial  having  been  waived 
by  the  parties. 

The  plaintiffs  brought  two  actions  before  a  Justice  of  the 
Peace  on  April  23, 1890,  against  the  defendants  A.  L.  Gooch  4 
E.  C.  Gooch,  trading  as  A.  L.  Gooch  &  Co ,  one  to  recover 
$167.20,  and  interest  from  October  14,  1889,  and  the  other 
,  to  recover  $82.20,  with  interest  from  November  12,  l8S9,due 
by  open  account. 

The  defendants  did  not  appear  at  the  trial  except  by 
counsel,  who  said,  as  defendants  were  not  present,  and  he 
had  just  been  retained,  he  would  enter  all  defences  to  which 
they  might  be  entitled,  and  judgments  were  rendered  against 
them,  from  which  they  afterwards  appealed  to  the  Superior 
Court,  and  the  defendant  E.  C.  Gooch  gave  an  undertaking 
to  stay  execution  on  appeal. 

In  the  Superior  Court  the  plaintiffs  moved  to  dismiss  the 
appeal,  because  the  notice  of  appeal  served  referred  to  only 
one  judgment,  and  that  as  having  been  rendered  April  23, 
1890,  whereas  two  judgments  were  rendered,  and  both  these 
on  April  24,  and  none  on  April  23.  His  Honor  overruled 
the  motion,  and  plaintiffs  excepted.  Thereupon,  a  jury  trial 
was  waived  in  both  cases,  and  both  cases  weie  tried  as  one 
by  his  Honor  by  consent  of  the  parties. 
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Plaintiffs  proved  their  claims,  and  that  when  the  Constable 
went  to  levy  the  executions  obtained  on  his  judgments  upon 
the  stock  of  goods  of  the  defendants,  they  were  claimed  by 
defendant  E.  C.  Gooch,  and  then  introduced  the  follow  cor- 
respondence : 

Baltimore,  October  3,  1889. 

Mr.  a.  L,  Gooch,  Dabney,  X,  C\ 

Dear  Sir : — We  respectfully  ask  you  to  make  a  statement 

of  your  financial  condition  by  answering  the  questions  on 

the  other  side  as  a  basis  of  credit  for  any  present  or  future 

transaction  you  may  have  with  us. 

Patterson,  Renshaw  &  Co. 
Received  Oct.  11, 1889. 

The  questions  and  answers  were  answered  entirely  by 
A.  L.  Gooch,  there  being  no  evidence  that  E.  C.  Gooch  knew 
anything  about  them.  Plaintiflfe  also  proved  that  this  state- 
ment had  been  made  and  delivered  to  plaintiffs  by  defend- 
ant A.  L.  Gooch,  and  that  the  goods,  the  price  of  which  was 
here  sued  for,  were  sold  to  defendants  on  the  faith  of  this 
statement,  and  rested  his  case. 

The  defendants'  counsel  then  stated  that  they  would  make 
no  objection  to  judgments  being  entered  against  A.  L.  Gooch, 
but  offered  to  show  that  defendant  E.  C.  Gooch  was  a  married 
woman,  the  wife  of  A.  L.  Gooch.  Plaintiffs  objected  to  this 
evidence,  because  the  plea  of  coverture,  not  having  been  set 
up  in  the  Justice's  Court,  ought  not  to  be  allowed  to  be  set 
up  in  the  Superior  Court,  or  that  it  was,  at  most,  in  the  dis- 
cretion of  his  Honor  to  allow  it,  or  not,  to  be  set  up,  and 
that  this  was  the  third  term  since  the  appeal  had  been  dock- 
eted. His  Honor  held  that  he  had  no  discretion  in  the  mat- 
ter, and  was  bound  to  admit  the  plea  and  receive  the  evidence, 
as  it  appeared  from  the  return  to  the  notice  of  appeal  that 
defendants'  attorney  had  put  in  before  the  Justice  of  the 
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Peace  all  defences  to  which  defendants  might  be  entitled. 
Plaintiffs  excepted.  Defendants  then  proved  that  A.  L.  Gooch 
and  E.  C.  Gooch  were  husband  and  wife,  and  were  so  on  and 
since  October  3, 1889.  Plaintiffs  insisted  that  the  defendants 
being  husband  and  wife  and  partners  in  trade,  the  husband 
was,  as  partner,  the  agent  of  the  wife,  and,  as  such  agent  and 
partner,  had  power  to  bind  her,  and  that  the  letter  to  plain- 
tiffs was  such  written  consent  to  her  entering  into  the  con- 
tract as  the  statute  law  requires;  that  it  would  be  a  fraud 
upon  creditors  to  allow  her,  after  such  representations  on  the 
part  of  her  husband,  plainly  implying  that  she  was  either  a 
man  or  a  feme  sole,  to  set  up  the  defence  of  coverture;  that 
the  statutes  and  law  against  a  feme  covert  binding  herself, 
and  against  her  being  sued  in  the  Court  of  a  Justice  of  the 
Peace,  do  not  apply  to  a  case  like  the  present,  where  she  is 
engaged  with  her  husband  as  a  partner  in  trade,  and  when 
sued  on  a  debt  contracted  by  representations  that  vhe  was  a 
man,  or  feme  sole. 

His  Honor  was  of  opinion  that  the  action  could  not  be 
maintained  against  the  defendant  E.  G.  Gooch  on  account  of 
her  coverture,  and  plaintiffs,  having  excepted  to  his  rulings, 
assigned  the  same  as  error,  and  appealed. 

Mr.  T.  T.  Hicks  (by  brief),  for  plaintiffs. 
Mr.  John  W.  Graham^  for  defendants. 

Clark,  J.:  The  plaintiff  contends  that  the  statement  set 
out  in  the  record,  is,  in  effect,  a  written  consent  on  the  part 
of  the  husband,  and  the  nature  of  the  contract  being  such 
as  necessarily  to  imply  a  charge  upon  the  wife's  personal 
estate,  that  the  fem£  defendant  is  liable  by  virtue  of  Tht 
Code,  §  1826.  We  need  not  decide  how  that  may  be,  for  if 
we  concede  that  it  is  so,  the  remedy  cannot  be  sought  in  a 
Court  of  a  Justice  of  the  Peace.  Dougherty  v.  Sprinkle,  88 
N.  C,  300;  Farthing  v.  Shields,  106  N.  b.,  289. 
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The  cases  cited  by  the  appellant  in  support  of  his  position 
that  it  was  in  the  discretion  of  the  Court  below  to  allow  or 
refuse  the  plea  of  coverture  because  not  made  at  the  first 
term  {Neville  v.  Pope,  95  N.  C,  346  and  Vick  v.  Pope,  81 
N.  C,  22),  only  go  to  the  extent  that  after  judgment  it  is  too 
late  for  the  coverture  to  be  set  up  unless  there  has  been 
excusable  neglect,  mistake,  fraud  or  the  like. 

Nor  will  the  principle  laid  down  in  linrns  v.  McGregor, 
90  N.  C,  225,  that  it  would  be  a  fraud  to  let  the /<^//<<?  defend- 
ant keep  the  goods  and  set  up  the  defence  of  coverture 
against  an  action  for  the  recovery  of  the  price  of  them,  avail 
the  plaintiff,  for  it  is  not  shown  that  the  feme  defendant,  or 
the  firm  of  which  she  is  a  member,  now  has  in  possession 
any  of  the  goods  for  the  price  of  which  this  action  is  brought, 
nor  is  this  an  action  of  claim  and  delivery  for  the  specific 
goods.  It  was  competent  for  the  Judge  to  refuse  to  dismiss 
the  appeal.  Marsh  v.  Cohen,  68  N.  C,  243;  Richardson  v. 
Railroad,  82  N.  C,  343. 

Per  curiam.  No  error. 


C.  M.  EULISS  v.  JOSEPH  McADAMS. 

Deeds — Description — Parol  Evidence  to  Locate  Boundaries — 

Sui^ryor — Junior  Deed. 

1.  Designating  land  by  the  name  it  is  called  is  a  sufficient  description  to 

enable  its  location  to  be  determined  by  i>arol  proof. 

2.  Reference  to  one  dt^ed  in  another  for  purpo^^e  of  description  is  equiv- 

alent to  inc  'rporating  and  setting  out  itrt  descripti(»n  in  full. 

3.  For  the  pur|>08e  of  showing  lines  and  boundaries  it  is  competent  to 

shovir  where  the  Surveyor  actu  illy  ran. 

4.  A  junior  deed  is  not  competent  to  establish  the  corner  of  a  tract 

decribed  in  an  older  deed. 

This  was  a  civil  action,  brought  to  recover  damage  for 
trespass  and  involving  title,  tried  at  Fall  Term,  1890,  of  the 
Superior  Court  of  Alamance  County,  before  MacRae,  J. 
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The  descriptions  contained  in  the  deeds  offered  by  the 
plaintiff  to  show  title  are  set  forth  in  the  opinion.  The 
defendant  contended  that  the  deeds  were  void  for  uncertainty 
in  all  of  the  descriptions. 

It  was  admitted  that  defendant  owned  the  land  joining 
this  tract,  and  while  the  plaintiff  was  required  to  prove  his 
title,  the  main  contention  between  the  parties  was  as  to  the 
location  of  their  adjoining  lines,  as  will  appear  by  the  plat 
attached  to  the  record. 

Plaintiff  also  offered  a  deed  from  D.W.Huffman  and  wife 
to  defendant  for  105  acres,  8th  of  April,  1870,  and  another 
deed  from  same  to  same  for  100  acres,  more  or  less,  21st 
March,  1874,  and  a  grant  to  William  Mebane  for  400  acres, 
March,  1795,  and  a  deed  from  John  Huffman  to  Daniel  Huff- 
man in  1808,  and  much  testimony  as  to  the  location  of 
defendant's  land,  for  the  purpose  of  establishing,  as  a  facjt, 
that  the  defendant's  land  stopped  at  X  on  the  plat,  and  not 
at  Y,  as  claimed  by.  defendant. 

The  defendant,  during  the  cross-examination  of  one  of 
plaintiff's  witnesses,  offered  a  grant  to  Benj.  Rainy,  1799; 
and  a  deed  from  Benj.  Rainy  to  Neill  B.  Rose,  1807;  and 
a  deed  from  William  Mebane  to  Jos.  Murray,  1799;  and  a 
deed  from  Wm.  Mebane  to  Thos.  Cole,  1796;  and  a  deed 
from  Thomas  Cole  to  John  Huffman,  1797;  and  a  deed  from 
John  Huffman  to  Daniel  Huffman,  1808;  and  the  will  of 
Daniel  Huffman,  devising  to  John  Huffman  the  same  land, 
and  the  two  deeds  offered  by  plaintiff  Huffman  to  McAdams; 
all  of  these  for  the  purpose  of  locating  defendant's  land. 

John  J.  Trollinger  was  examined  as  a  witness  by  plaintiff 
for  the  purpose  of  locating  defendant's  south-west  corner  at 
X  instead  of  at  Y,  and  testified  that  at  one  time  he  had  owned 
the  land  lying  to  the  west  of  the  defendant;  that  he  under- 
stood that  Sellars'  land  joined  his  (witness');  that  JeflFriesnow 
owns  the  land  which  witness  formerly  owned ;  that  Jeffries' 
corner  is  the  same  as  witness'  corner  was,  though  witness 
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does  not  know  where  Jeffries  claims  to;  that  Jeffries  bought 
from  the  Holts  the  land  witness  owned — no  more  and  no 
less;  all  that  witness  owned  was  conveyed  to  Holt. 

Defendant  then  proposed  to  offer  a  deed  from  Holt  to  Jef- 
fries, in  1887,  to  locate  this  corner. 

Objected  to  by  the  plaintiff,  upon  the  ground  that  this 
deed  was  junior  to  plaintiff's  deed  and  could  not  be  offered 
to  locate  an  older  tract.  Objection  sustained.  Defendant 
excepted. 

After  much  evidence  on  both  sides,  the  defendant  offered 
a  deed  from  Murray,  Sheriff,  to  E.  M.  Holt  for  the  Jeffries 
land,  10th  of  January,  1872,  for  the  purpose  of  locating  the 
Jeffries  corner  at  Y,  and  by  this  means  locate  defendant's 
corner  at  Y.     Defendant's  deed  for  this  tract  was  dated  1870. 

PlaintiflF  objected,  because  an  older  deed  cannot  be  located 
by  a  junior.     Objection  sustained.     Defendant  excepted. 

The  jury  found  the  issues  in  favor  of  the  plaintiflF. 

Rule  for  new  trial  for  errors  alleged.  Rule  discharged. 
Judgment  for  plaintiff     Defendant  appealed. 

Mr.  J.  A,  Long  J  for  plaintiff 

Messrs.  F.  H,  Whitaker  and  L,  M.  Scott  (by  brief),  for 
defendant. 

Avery,  J. — after  stating  the  facts :  The  plaintiff  offered 
two  deeds,  the  first  from  A.  Murray  and  wife  to  the  Falls  of 
Neuse  Manufacturing  Company,  and  the  second  from  W.  J. 
Murray  and  wife  to  the  same  company.  The  defendant 
objected  to  the  introduction  of  both,  on  the  ground  that  the 
descriptive  clauses  were  too  vague  to  admit  of  explanation 
by  extrinsic  evidence. 
The  descriptions  were,  respectively,  in  the  following  words : 
First.  "  A  tract  of  land  in  Alamance  County,  State  of  North 
Carolina,  adjoining  the  lands  of  John  Staley,  David  Staley 
and  Joseph  McAdams,  known  as  the  Sellars  tract,  subject  to 


1 


510  IN  THE  SUPREME  COURT. 


EuLiss  V.  McAdams. 


whatever  rights  the  widow  Sellars  may  have  in  it,  contain- 
ing one  hundred  and  forty  acre-*,  more  or  less." 

Second.  Seven  tracts,  or  interest  in  seven  tracts,  conveyed 
by  one  deed,  as  follows:  "  The  following  tracts  of  land  in  Ala. 
mance  County,  State  of  North  Carolina,  (heir  divelling-hnm 
and  the  land  on  which  the  mmc  ifi  Mtnated,  containing  about 
eight  acres,  more  or  less,  adjoining  Big  Falls  Water-power 
lands,  and  the  lands  heretofore  owned  by  Albert  Murray, 
being  the  place  on  which  we  now  reside.  For  a  more  sjyecijic 
description  reference  is  made  to  ovr  title  papers. 

"Also,  our  undivided  half  of  the  following  lands,  situate 
in  said  county  of  Alamance,  to-wit: 

"1.  The  John  Dixon  tract,  contaitiing  about  one  hundred 
and  thirty  acres,  more  or  less,  adjoining  the  lands  of  Austin 
Isley,  Jesse  Rippey,  Jesse  Grant  and  others  ; 

"  2.  The  Long  tract,  containing  about  one  hundred  and  ten 
acres,  more  or  less,  situated  on  the  east  side  of  Haw  River, 
adjoining  the  lands  of  W.  T.  Wilkins,  Mrs.  Kirkpatrick  and 
others  ; 

"3.  The  Sellars  tract,  containing  about  one  hundred  and 
sixteen  acres,  more  or  less,  situated  on  the  south-west  side  of 
Haw  River,  adjoining  the  lands  of  Joseph  McAdams,  John 
Staley  and  others; 

"  4.  The  Staley  tract,  containing  twenty-seven  acres,  more 
or  less,  adjoining  the  lands  of  Mebane  Morrow,  Joseph 
McAdams  and  others. 

"  Tracts  number  three  and  four  above  named  are  subject 
to  the  dower  rights,  if  any,  which  the  widow  Nancy  Sellars 
may  have  therein. 

"  5.  A  tract  containing  about  six  acres,  called  Morrow  tract, 
for  ichich  an  exchange  was  made  with  Mebane  Morrow. 

"  6.  And  also  tlicir  interest,  being  a  half  interest,  in  all  their 
lands  lying  between  Haw  River  and  Stony  Creek,  up  to  the  lint 
of  J.  H.  and  W.  E  Holt  &  Co.,  including  the  Big  Falls  Water- 
power  and  Mills,  and  all  the  rights,  privileges  and  appurte- 
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nances  thereto  belonging,  which  lands  were  heretofore  owned 
by  W.  J.  and  A.  Murray,  as  partners  and  tenants  in  com- 
mon, and  also  all  of  the  rights,  privileges  and  interests  of 
said  W.  J.  Murray,  whether  as  co  partners  or  tenants  in  com- 
mon or  in  his  own  right,  in  and  to  the  bed  of  Haw  River 
and  Stony  Creek,  or  either  of  them,  and  the  waters  thereof. 
For  a  more  particular  description  of  tracts  one,  two,  three 
four,  five  and  six,  reference  is  hereby  made  to  the  title  papers 
therefor  to  W.  J.  Murray  and  VV.  J.  and  A.  Murray." 

The  descriptive  words,  "  known  as  the  Sellars  tract "  (omit- 
ting as  surplusage  the  residue  of  the  description),  pointed 
with  sufficient  certainty  to  possible  proof  of  the  existence 
and  location  of  a  body  of  land  which,  according  to  general 
reputation,  was  so  designated,  and  rendered  parol  proof  com- 
petent to  fit  it  to  the  thing.  Henly  v.  Wilson^  81  N.  C,  405 ; 
Smith  v.  LoWy  2  Ired.,  457.  In  the  case  last  cited,  Chief 
Justice  RuFFiN  says  that,  by  the  description  **  Mount  Vernon, 
the  late  residence  of  General  Washington,"  the  place  referred 
to  is  better  known  than  by  setting  forth  the  metes  and  bounds 
of  the  tract  on  which  his  dwelling-house  was  located. 

A  reference  to  the  title  papers  of  the  grantors  in  the  other 
deed  from  William  J.  Murray  and  wife,  is  equivalent  to 
incorporating  the  full  descriptions  set  forth  in  the  papers 
referred  to  in  the  former  deed,  and,  of  course,  made  the  con- 
veyance mentioned,  together  with  competent  evidence  to 
locate  the  land  aliened  by  them,  competent.  Eieritt  v. 
Th^viaSy  1  Ired.,  252.  It  is  unnecessary,  in  onler  to  settle 
the  question  of  law  whether  tliis  part  of  the  deed  is  void 
for  vagueness,  that  we  should  go  further  and  pass  upoil  the 
sufficiency  of  the  additional  designations,  as  "their  dwell- 
ing-house and  the  land  on  which  the  same  is  situated,"  etc., 
or  "  the  place  on  which  we  now  reside."  Carson  v.  Bay,  7 
Jones,  610;  Murdoch  v.  Anderson,  4  Jones'  Eq.,  77. 

The  descriptive  words,  "the  John  Dijron  tract"  "the  Long 
tract"  ^'the  Sellars  tract"  and  the  "Staley  tract"  used  in  the 
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second  deed,  were  sufficient  to  point  to  proof  aliunde  that 
these  di-tinct  bodies  of  land  were  generally  known  by  such 
designations.  Smith  v.  Lowy  supra;  Scull  v.  Pruden,  92  N.  C, 
168;  Hrnbj  v.  Wilson^  supra.  Evidence  was  unquestionably 
admissible,  not  only  to  show  the  location  of  the  tract  "called 
the  Morrow  tract,"  but  to  identify  the  boundaries  by  a  deed 
of  exchange  from  Mebane  Morrow  and  to  consider  such  metes 
and  bounds  as  if  they  were  incorporated  into  the  descriptive 
clause  of  the  deed  from  W.  J.  Murray  and  wife.  Henly  v. 
Wilson y  Hvpra ;  Everitt  v.  IViomaSf  supra. 

The  description  numbered  six,  is  not  too  indefinite,  because 
it  was  competent  for  the  plaintiff,  under  its  terms,  to  identify 
the  land  as  lying  between  Haw  River  and  Stony  Creek,  and 
extending  up  to  the  lines  of  J.  H.  and  W.  E.  Holt  &  Co.,  so 
as  to  include  the  Big  Falls  Water-power.  Hortan  v.  Cboi*,  1 
Jones'  Eq.,  270. 

The  further  designation  of  the  land  as  that  "  owned  by 
W.  J.  Murray  and  A.  Murray,  as  partners  and  tenants  in 
common,"  together  with  the  reference  to  title  papers,  which 
follows  and  applies  to  all  of  the  tracts  numbered  from  one 
to  six,  opens  the  door  for  the  admission  of  testimony  to  iden- 
tify the  land  lying  between  those  rivers  by  written  evidences 
tracing  title  to  the  two  Murrays  as  tenants  in  common.  It 
was  likewise  competent  to  show  title  as  tenants  in  common, 
or  sole  seizin  for  the  beds  of  Haw  River  and  Stony  Creek  in 
W.  J.  Murray,  all  title  and  interests  in  these  localities  proven 
to  have  been  in  him,  having  passed,  by  the  deed,  to  the  Falls 
of  Neuse  Company. 

The  Judge  states  that  the  plaintiff  offered  the  testimony 
of  several  witnesses  tending  to  prove  his  contention  as  to  the 
location  of  the  land  claimed  by  him,  and  as  to  the  alleged 
trespass;  but  this  evidence  is  not  set  forth  in  detail  in  the 
statement.  The  defendant  did  not  except,  in  the  Court  below, 
to  the  sufficiency  of  the  whole  of  the  testimony  to  go  to  the 
jury,  as  tending  to  fit  any  or  all  of  the  descriptions  to  the 
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land  claimed  by  the  plaintiff,  and  to  show  it  to  be  identical 
with  that  described  in  the  complaint.     We  cannot,  therefore, 
consider  the  exception  raised  here,  for  the  first  time,  that  the 
evidence  was  not,  in  fact,  sufficient  to  locate  the  land.     With 
notice  of  such  an  assignment  of  error,  we  assume  that  the 
Judge  would  have  sent  up  much  additional  testimony  bear- 
ing upon  this  question.    McKinnon  v.  Morrison^  104  N.  C,  357. 
We  find  in  the  brief  of  the  defendant  some  statements  in 
conflict  with  those  in  the  case  on  appeal,  and  much  addenda 
to  the  record,  which,  of  course,  we  cannot  consider.     The  cuse 
on  appeal  states  that  the  defendant  purposed  to  offer  a  deed 
from  Holt  to  Jeffries,  dated  in  1887,  to  locate  his  south-west 
corner,  and  not,  as  contended  by  defendant,  simply  to  con- 
tradict Trollinger.     It  is  competent  to  establish  the  lines  and 
courses  of  a  tract  of  land  by  showing  where  the  surveyor 
actually  ran  when  making  the  boundaries  at  the  instance 
of  the  parties  to  the  conveyance,  and  with  a  view  to  its  exe- 
cution, as  it  is  to  locate  a  patent  by  showing  marks,  corre- 
sponding in  age  and  course  with  the  calls  of  the  deed,  upon 
a  line  of  trees.     Ingrain  v.  CoUon^  3  Dev.,  520;  Topping  v. 
Saddler,  5  Jones,  357 ;  Roberts  v.  Preston^  100  N.  C,  248.    But 
the  junior  deed  from  Holt  to  Jeffries,  dated  in  1^87,  was  not 
competent  as  evidence  to  locate  the  corner  of  the  deed  pre- 
viously made  to  the  plaintiff.     SaBser  v.  Herring^  3  Dev., 
341.     The  objection  of  the  plaintiff  is  based  upon  the  ground 
of  incompetency,  as  evidence  of  the  location  of  the  corner, 
of  an  older  deed.    It  is  too  late  to  set  up  other  grounds  of 
exception  in  this  Court. 

There  is  no  error  in  either  of  the  rulings  of  the  Court 
excepted  to,  and  the  judgment  must  be  affirmed. 

Affirmed. 
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a.  8.  WATTS  et  al.  v.  W.  A.  WARREiV.  AdmV  et  al. 

Assignrnent — Fraud —  Ci*edifors — Evidence — Practice  — A  dmin- 
istraior — Account  and  Settlement — The  Code — Transactions 
with  Deceased  Persons. 

1.  When  the  facts  intended  to  be  elicited  by  queations  are  not  specifically 

set  forth,  still  if  the  quet'tions  themselves  suggest  such  facts  with 
distinctness,  their  relevaicy  and  materiality  will  be  passed  upon 
by  this  Court. 

2.  In  an  action  by  the  creditors  of  an  intestate  against  his  administrator 

to  compel  an  account  and  settlement  of  the  estate,  it  was  alleged 
that  the  transfer  by  the  intestate,  before  his  death,  of  a  certain 
insurance  policy  to  his  brothers  "  for  value  received,"  was  in  fraud 
of  creditors  or,  at  most,  was  only  intended  to  secure  them  for  cer- 
tain debts  and  the  payment  of  premiums  upon  the  policy— the 
fraud  was  denied  and  the  assignment  alleged  to  be  in  good  faith 
without  notice  and  for  fair  value :  Held,  it  was  competent  to  show 
what  sums  the  intestate  owed  his  said  brothers  for  the  purpose  of 
sustaining  the  honafldes  of  the  afsignment. 

8.  The  persons  to  whom  the  assignment  was  made  were  clearly  incom- 
petent to  testify  thereof  under  section  590  of  The  Code,  but  any 
other  persons  than  those  interested  do  not  come  within  the  inhi- 
bition of  this  section. 

4.  The  mere  fact  of  the  interent  of  the  witness  does  not  exclude  him 

from  testifying  of  transactions  with  third  persons  which  affect 
the  property  of  the  deceased. 

5.  The  reason  that  evidence  of  "  personal  transactions  **  with  a  person 

since  deceased  is  excluded,  is  that  the  mouth  of  such  person  is 
closed. 

6.  Transactions  with  third  persons,  even  though  they  involve  or  throw 

lighc  upon  transactions  with  deceased  persons,  will  not  be  excluded 
on  the  ground  of  interest  under  section  590  of  The  Code,  because 
such  third  persons,  being  disintere?ted,  may  be  called  to  contradict 
any  mistatement. 

This  was  a  civil  action,  tried  at  October  Term,  1890,  of 
Durham  Superior  Court,  before  MacRae,  J. 
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It  appears  that  Julius  B.  Warren  died  intestate  in  the 
county  of  Durham  in  the  month  of  June,  1889,  and  the 
defendant  W.  A.  Warren  duly  b.ecame  the  administrator  of 
his  estate.  This  action  is  brought  by  the  creditors  of  the 
intestate  to  compel  the  defendant  administrator  to  an  account 
of  his  administration,  and  to  pay  the  creditoi-s  what  may  be 
payable  to  them  respectively.  The  other  defendants  are 
brought  into  the  action,  to  the  end  they  may  be  concluded 
in  respects  not  necessary  to  be  particularly  mentioned  here. 
In  the  life-time  of  this  intestate  he  obtained  from  the 
Provident  Savings  Assurance  Society  of  New  York  a  policy 
of  insurance  on  his  own  life,  payable  to  him  and  for  his  own 
benefit,  dated  the  1 5th  of  March,  1 888,  for  the  sum  of  $15,000. 
On  the  29th  day  of  March,  1889,  he  assigned,  transferred 
and  delivered  this  policy  of  insurance  to  his  two  brothers, 
the  defendants  W.  A.  Warren  and  Frank  Warren,  "  for  value 
received."    No  particular  consideration  is  recited. 

At  the  time  of  the  death  of  the  intestate  he  was  largely 
indebted  to  divers  creditors,  and  it  is  alleged  that  the  assets 
of  his  estate  are  insufficient  to  pay  his  debts  and  the  costs  of 
administration. 

It  is  further  alleged,  among  other  things,  that  such  assign- 
ment of  the  policy  of  insurance  was  made  in  fraud  of,  and 
to  defraud,  the  creditors  of  the  intestate,  etc.,  and  that,  at 
most,  such  assignment  was  intended  only  to  secure  certain 
debts  and  the  payment  of  premiums  upon  the  policy  as  the 
same  might  come  due,  etc.  'I  he  plaintiffs  allege  that  the 
policy  belongs  to  fi^nd  constitutes  part  of  the  assets  of  the 
estate,  and  they  demand  judgment  that  it  be  so  declared, 
etc.  The  defendants  deny  the  alleged  fraud,  and  aver  that 
such  assignment  was  made  in  good  faith,  and  for  a  just  and 
fair  consideration,  and  they  further  contend  that,  at  all 
events,  they  bought  the  insurance  policy  for  a  just  consid- 
eration, in  good  faith  and  without  knowledge  or  notice  of 
any  such  fraudulent  intent  or  purpose  of  the  said  intestate. 
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The  Court  submitted  to  the  jury  the  following  issues,  and 
the  jury  responded  to  the  same  as  indicated  at  the  end  of 
each: 

1.  Was  the  assignment  by  J.  B.  Warren  to  W.  A.  Warren 
and  F.  R.  Warren  absolute  and  for  full  value?  Answer :  No. 

2.  Was  said  assignment  intended  as  a  security  for  indebt- 
edness of  J.  B.  Warren  as  executor  of  his  father's  estate,  or 
otherwise?    Answer:   No. 

3.  Was  such  assignment  made  simply  as  a  security  for 
premiums  paid  out  and  to  be  paid|thereon  by  W.  A.  Warren 
and  F.  R.  Warren?    Answerj:   No. 

4.  Was  said  assignment  made  by  J.  B.  Warren  with 
intent  to  hinder,  delay  and  defraud  his  creditors?  Answer: 
Yes. 

5.  Did  the  defendants  W.  A.  Warren  and  F.  R.  W^arren 
have  notice  of  such  intent  when  the  assignment  was  made? 
There  was  no  response  to  thisjissue. 

On  the  trial  there  was  evidence  tending  to  prove  that  the 
intestate  and  the  defendant  administrator  were  executors  of 
their  deceased  father's  will,  and  that  the  intestate  in  bis  life- 
time had  used  very  considerable  sums  of  money — how  much 
did  not  definitely  appear— that  belonged  to  legatees  of  the 
will,  and  that  the  defendant  W.  A.  Warren  had  paid,  and 
had  to  pay,  the  same,  etc.,  and  that  such  payments  constitu- 
ted part  of  the  consideration  paid  by  him  for  the  policy  of 
insurance. 

The  defendant  administrator  was  examined  as  a  witness 
in  his  own  behalf,  and  his  counsel,  among  others,  put  to  him 
questions  as  follows : 

"  W^hat  payments  have  you  made  to  other  persons  than 
J.  B.  Warren  in  consideration  of  that  assignment?" 

(Ex.  7 )  This  was  objected  to  by  the  plaintifls,  and,  the 
objection  being  sustained,  the  defendants  excepted. 

Defendants'  counsel  asked : 
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"  What  sums  of  money  have  you  paid  out  by  reason  of 
your  liability  as  co-executor  with  J.  B.  Warren  of  F.  L.  War- 
ren, deceased?" 

(Ex.  8.)  Objection  by  plaintiffs.  Sustained,  and  defend- 
ants excepted. 

The  defendant  F.  R.  Warren  was  also  examined  as  a  wit- 
ness for  the  defendants,  and,  among  others,  this  question 
was  put  to  him:  "State  if  you  have  made  any  payment — if 
so,  to  whom — on  debts  of  J.  B.  Warren  ?" 

(Ex,  12.)  The  plaintiffs  objected,  and,  objection  being  sus- 
tained, the  defendants  excepted. 

There  were  numerous  other  exceptions,  but  they  need  not 
be  reported.  The  Court  gave  judgment,  upon  the  verdict, 
for  the  plaintiffs,  and  the  defendants  thereupon  appealed  to 
this  Court. 

Messrs.  J.  Parker,  W.  W.  Fuller,  F.  L.  Fuller  and  W,  A, 
Guthrie,  for  plaintiffs. 

Messrs.  John  W.  Graham  and  James  S.  Manning,  for 
defendants. 

Merrimon,  C.  J. :  Assignments  of  error  upon  the  ground 
that  evidence  tendered  on  the  trial  was  improperly  rejected, 
should  distinctly  specify  its  relevancy  and  materiality.  The 
Court  must  be  able  to  see  its  nature  and  application  with 
reasonable  certainty.  Otherwise,  it  cannot  say  that  there  is, 
or  is  not,  error.  The  presumption  is  that  the  rulings  of  the 
Court  are  correct,  until  the  contrary  is  made  to  appear  in 
some  appropriate  way.  Whitesides  v.  Twitty,  8  Ired.,  431 ; 
Knight  v.  Killebrew,  86  N.  C,  400;  Sumner  v.  Candlei^  92 
N.  C,  634. 

Although  the  evidence  which  the  defendants  sought  to 
elicit  by  the  questions  put  to  the  witnesses  in  this  case,  and 
which  the  Court  declined  to  allow  them  to  answer,  is  not 
s{>ecifically  set  forth  in  the  assignments  of  error,  still  we 
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think  the  questions  themselves  suggest  with  sufficient  dis- 
tinctness and  certainty  the  nature,  meaning,  relevancy  and 
materiality  of  the  evidence  proposed  and  rejected,  as  will 
presently  appear. 

The  plaintiffs,  creditors  of  the  intestate  of  the  defendant 
administrator,  alleged  that  he  assigned  to  the  defedants,  the 
Warrens,  his  brothers,  the  policy  of  insurance  mentioned, 
in  fraud  of  and  to  "  hinder,  delay  and  defraud  his  creditors"; 
and  further,  that  if  this  was  not  so,  then  he  assigned  the 
same  to  them  to  the  end  they  might  pay  the  premiums  that 
might,  after  the  assignment,  come  due  thereon,  and,  in  the 
end,  receive  the  money  that  might  be  paid  in  discharge  of 
the  policy  and  apply  the  same  to  reimburse  themselves  for 
such  premiums  as  might  be  paid  by  them,  and  also  to  the 
payment  and  discharge  of  certain  debts  and  liabilities  of  the 
intestate.  This  the  defendants  broadly  denied,  alleging,  in 
in  substance,  that  they  bought  the  policy  so  assigned  to  them 
in  good  faith,  paying  therefor  its  fair  value.  They  allege 
further  that  their  brother,  the  intestate,  was,  in  his  life-time, 
the  co-executor  of  the  defendant  W.  A.  Warren  of  the  will 
of  their  deceased  father;  that  the  intestate,  while  so  executor, 
took  and  used  for  his  own  purposes,  large  sums  of  money 
that  belonged  to  his  father^s  estate  and  were  devoted  by  the 
will  to  the  payment  of  legacies,  etc.,  for  all  which  the  defend- 
ant W.  A.  Warren  was  liable  and  was  bound  to  pay  the 
same;  that  they  had  paid  other  debts  for  their  said  brother; 
that  the  aggregate  of  the  sums  of  money  they  so  paid,  and 
others  they  were  obliged  to  pay  for  the  intestate,  was  intended 
to  be,  and  was,  a  fair  and  just  price  for  the  policy  of  insur- 
ance so  assigned  to  them,  and  that  the  intestate  assigned  the 
same  to  them  in  good  faith  for  such  consideration. 

It  hence  behooved  the  defendants  (the  Warrens)  to  prove 
on  the  trial,  and  to  produce  competent  evidence  for  that  pur- 
pose, that  the  intestate  owed  them  as  alleged,  and  what  sums 
of  money,  what  premiums  they  so  paid  on  account  of  the 
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policy  of  insurance,  what  of  his  debts  they  paid  at  his 
instance,  and  what  sum  or  sums  of  money  the  defendant 
W.  A.  Warren  had  paid  and  was  obliged  to  pay  as  such 
co-executor  on  account  of  the  default  of  the  intestate  as  one 
of  the  executors  of  his  father's  will.  There  was  some  evi- 
dence produced  on  the  trial  by  the  defendants  tending  to 
prove  that  such  matters  and  things  constituted  the  considera- 
tion for  the  assignment  of  the  policy  of  insurance.  There 
was  likewise  some  evidence,  in  some  aspects  of  the  whole  of 
the  evidence  produced,  tending  to  prove  that  the  assignment 
of  the  policy  of  insurance  was  made  as  a  security  for  the 
reimbursement  of  the  defendants  (the  Warrens)  on  account 
of  premiums  they  might  pay  as  required  by  the  policy,  and 
to  pay  certain  debts  and  discharge  certain  liabilities  of  the 
intestate.  Therefore  the  evidence  proposed  by  the  defendants, 
and  which  was  rejected,  tending  to  prove  what  sums  of  money 
the  defendant  W.  A.  Warren  had  paid  on  account  of  the 
default  of  his  brother,  the  intestate,  as  executor  of  his  father's 
will,  was  relevant  and  material,  as  was  also  the  other  evi- 
dence so  proposed  and  rejected  tending  to  show  what  debts 
of  the  intestate  the  defendants  (the  Warrens)  had  paid  for 
him.  Such  evidence,  if  it  had  been  received,  would  have 
tended,  in  some  measure,  to  prove  a  consideration,  and  the 
amount  thereof,  for  the  assignment  of  the  policy,  and  that 
the  same  was  made  in  good  faith  and  for  a  lawful  purpose. 
Although  it  was  not  very  direct,  its  pertinency  and  bearing 
favorable  to  the  defendants  were  plainly  to  be  seen,  and, 
taken  in  connection  with  the  whole  evidence  produced  on 
the  trial  (very  much  of  it  indelBnite  and  unsatisfactory),  it 
might  have  materially  changed  the  verdict  of  the  jury  as 
to  one  or  more  of  the  issues  submitted  to  them.  In  any 
view  of  the  case,  the  defendants  were  entitled  to  have  the 
benefit  of  it. 

It  was  insisted,  however,  that  the  evidence  so  rejected  came 
within  the  inhibition  of  the  statute  {The  Code,  §590),  and 
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was  uot  competent,  because  the  witnesses  were  interested  in 
the  event  of  the  action  adversely  to  the  deceased  person,  and 
the  evidence  it  was  proposed  they  should  give  w^as  "con- 
cerning a  personal  transaction  or  communication  between 
the  witness  and  deceased  person,"  the  intestate  named.  We 
think  this  contention  cannot  be  allowed  to  prevail. 

The  Court  properly  held  that  the  witness  W.  A.  Warren 
was  not  a  competent  witness  to  testify  as  to  the  contract  of 
assignment  of  the  policy  of  insurance  and  the  consideration 
thereof  agreed  upon,  because  such  testimony  would  clearly 
come  within  the  inhibition  of  the  statute  just  cited.  But  there 
was  some  evidence  of  the  witnesses  other  than  the  defend- 
ants, the  Warrens,  whose  proposed  testimony  was  rejected, 
going  to  prove  that  the  intestate  made  the  assignment  in  ques- 
tion not  for  any  fraudulent  purpose,  but  for  a  valuable  con- 
sideration, such  as  that  above  mentioned.  The  defendants, 
the  Warrens,  were  not  competent  witnesses  to  testify  as  to  the 
contract  of  assignment,  because  the  deceased  assignor  could 
not  testify  in  his  own  behalf  and  contradict  them  as  to  "a 
pereonal  transaction  or  communication"  between  him  and 
them.  The  obvious  purpose  of  the  statute  is  to  prevent  the 
surviving  interested  party,  in  such  cases,  from  t^tifying  as 
to  such  "personal  transaction  or  communication"  because 
the  deceased  party  cannot. 

The  witnesses  were  not  called  upon  to  testify  "concern- 
ing a  personal  transaction  or  communication"  between 
them  and  the  deceased  person,  their  brother — they  were  asked 
to  testify  as  to  transactions  and  communications  with  per- 
sons other  than  the  deceased,  and  as  to  which  such  third 
persons  could  testify,  if  need  be.  The  statute  does  not,  by 
its  terms  and  purpose,  prevent  the  surviving  party  from  tes- 
tifying concerninpr  transactions  and  communications  with 
third  persons  that  may  affect  adversely  the  estate  of  the 
deceased  person,  or  the  rights  of  persons  in  and  to  the  same. 
The  questions  put  to  the  witnesses,  which  they  were  not 
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allowed  to  answer,  obviously  had  reference  to  the  pleadings, 
the  issues  and  the  contentions  of  the  parties  on  trial.  They 
were  intended  to  elicit  from  the  witness  W.  A.  Warren,  first, 
an  account  of  what  money  he  had  paid  to  persons  oflier  than 
his  brother,  deceased,  for  and  on  account  of  the  latter;  and, 
secondly,  what  sums  of  money  he  had  paid  to  third  persons, 
and  for  which  he  was  liable,  on  account  of  the  default  of  his 
brother  as  executor  of  his  father's  will.  The  question  put 
to  F.  R.  Warren  was  intended  to  elicit  from  him  an  account 
of  any  sums  of  money  he  had  paid  "on  debts"  of  his  brother, 
deceased;  and  such  evidence  was  intended  to  apply  and 
have  force  on  the  trial  in  any  pertinent  aspect  of  the  case. 
Such  payments  of  money  for  the  benefit  of  the  deceased 
brother  were  not  made  to  the  latter,  but  to  third  persons, 
and  he  may,  or  may  not,  have  had  knowledge  of  the  same; 
but,  however  this  might  be,  the  transactions  and  communi- 
cations concerning  the  same  were  not  with  him.  Nor  was 
the  purpose  of  the  evidence  to  prove  the  contract  of  assign- 
ment of  the  policy  of  insurance,  or  "  concerning  a  personal 
transaction  or  communication  between  the  witness  und  the 
deceased  person  "  about  the  same.  The  purpose  was  to  prove 
the  material  facts  and  transactions  distinctly  with  third  per- 
sons, and  to  connect  and  apply  them  with  other  material 
facts  and  transactions  by  projier  evidence  for  pertinent  pur- 
poses on  the  trial.  The  evidence  was  material,  not  to  prove 
the  contract  of  assignment  of  the  policy,  but  to  prove  dis- 
tinct transactions  with  third  persons — persons  other  than  the 
deceased  party — that  grew  out  of  and  were,  in  a  sense,  a  con- 
sequence of  such  contract.  In  view  of  the  pleadings,  the 
issues  submitted  to  the  jury,  the  contentions  of  the  parties, 
and  the  whole  of  the  evidence  produced  on  the  trial,  upon 
which  the  evidence  rejected  might  have  had  some  material 
bearing  favorable  to  the  defendants,  the  latter  evidence  was 
relative,  material  and  competent,  and  ought  to  have  been 
received  by  the  Court,  unless  the  answers  of  the  witnesses  to 
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the  questions  put  to  them  had,  contrary  to  expectation,  been 
irrelevant  and  not  such  as  their  nature  and  purpose  sug- 
gested and  implied.  The  following  cited  authorities  are,  more 
or  less,  in  point  here:  Whitesides  v.  Greeyiy  64  N.  C,  307; 
Thompson  v.  Humphrey,  83  N.  C,  416;  Lockhart  v,  Bell,90 
N.  C,  499 ;  Peacock  v.  S(otty  id.,  518;  Waddell  v.  Swann,  91 
N.  C,  105;  Sikes  v.  Parker,  95  N.  C,  232;  Loftin  v.  Loftin, 
96  N.  C,  94;  Carey  v.  Carey,  104  N.  C,  175;  Buim  v.  Todd, 
107  N.  C,  266. 

There  are  numerous  other  assignments  of  error,  but  we  do 
not  deem  it  useful  or  necessary  to  advert  to  them,  further 
than  to  say  that  most,  if  not  all  of  them,  cannot  be  sustained. 

There  is  error.     The  defendants  are  entitled  to  a  new  trial, 

and  we  so  adjudge.     To  that  end  let  this  opinion  be  certified 

to  the  Superior  Court. 

Error. 


*  LAURENCE  POWERS  et  al.  v.  J.  S.  ERWIN  AND  T.  P.  MOORE. 
Contract —  Order — Shipment  in  Time — Agency, 

In  an  action  for  the  balaiice  of  the  purchase-money  due  for  certain 
machinery,  the  defence  and  counterclaim  was  plaintifiTs  failure 
to  comply  with  the  terras  of  the  contract  by  not  shipping  in  time, 
nor  accordinfc  to  order,  a  material  part.  The  plaintiffs  replied  that 
they  were  defendants' agents,  and,  as  to  the  part  in  question,  it 
was  not  included  in  the  order.  There  was  evidence  tending  to  sap- 
port  the  defence.  The  Court  instructed  the  jury  to  render  a  ve^ 
diet  that  plaintiffs  had  not  failed  to  comply  with  their  contract : 
Held,  to  he  error. 

This  was  a  civil  action,  tried  at  September  Tenn,  1890, 
of  Alamanx'e  Superior  Court,  before  MacRae,  J. 


*  Avery,  J.,  did  not  sit. 
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The  complaint  alleges  that  the  plaintiffs  sold  to  the  defend- 
ants certain  machinery  for  the  consideration  alleged,  and 
that  there  is  a  balance  of  the  purchase-money  due  them  for 
the  same,  which  the  defendants  refuse  to  pay,  etc.  The 
answer  admits  that  such  balance  was  unpaid,  but  it  alleges  a 
counterclaim,  the  cause  of  action  being  damages  sustained 
by  reason  of  the  failure  of  the  plaintiffs  to  deliver  promptly 
to  the  defendants  a  certain  important  piece  of  machinery  speci- 
fied, as  they  had  agreed  and  bound  themselves  to  do,  which 
piece  of  machinery  was  part  of  the  goods  the  defendants 
purchased  from  the  plaintiffs,  the  price  of  which,  in  part, 
they  seek  to  recover  by  this  action.  The  reply  denies  the 
alleged  counterclaim,  and  alleges  that  the  plaintiffs  were 
simply  the  agents  of  the  defendants,  charged  to  purchase 
from  the  manufacturers  thereof  the  particular  piece  of 
machinery  specified — that,  as  such  agents,  they  purchased 
the  same  for  the  defendants,  and  are  in  no  way  or  manner 
responsible  for  the  delay  complained  of  in  shipping  and 
supplying  it,  or  for  its  defective  nature,  or  for  the  damages 
to  the  defendants  occasioned  by  the  delay  complained  of,  etc. 

The  Court  submitted  to  a  jury  these  issues: 

1.  Did  the  plaintiffs  fail  to  comply  with  their  contract  with 
the  defendants,  as  alleged  in  the  answer? 

2.  What  damages,  if  any,  have  defendants  sustained  ? 
The  CJourt,  among  other  things,   instructed  the   jury  as 

follows : 

"The  contention  of  the  plaintiffs.  Powers  &  Co.,  is  that  the 
'sunder'  was  ordered  bv  them  from  the  Berlin  Machine 
Works  at  the  instance  of  the  defendants  and  not  on  their 
own  account,  and  that  they,  the  plaintiffs,  are  not  responsi- 
ble to  the  defendants  for  any  delay  in  the  shipment  of  the 
'sunder'  or  for  any  defect  in  the  *  sunder'  itself.  It  appears 
by  the  evidence  that  the  plaintiffs  were  not  manufacturers 
of  the  piece  of  machinery  called  the  'sunder,'  and,  while 
they  were  to  furnish  this  piece  of  machinery,  they  were  not 
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to  send  it  direct,  but  were  to  order  it  to  be  sent  at  once  to 
defendants  from  the  Berlin  Machine  Works.  If  the  plaintifls, 
then,  promptly  ordered  the  machine  from  the  company  at 
Berlin,  Wisconsin,  and  did  not  assent  to  nor  participate  in 
the  delay  of  the  Berlin  Machine  Works  to  make  prompt 
shipment,  the  plaintiffs  are  not  i:esponsible  for  the  failure  of 
the  Berlin  Works  to  send  the  machine  forward  at  once. 
Neither  are  they  responsible  for  any  delay  in  the  transporta- 
tion after  the  same  had  been  delivered  to  the  railroad 
company. 

"The  plaintiffs  being  requested  to  order  the  machine  from 
the  Berlin  Works  would  not  be  responsible  to  defendants  for 
a  defect,  especially  a  hidden  defect,  in  that  piece  of  it  which 
broke  soon  after  they  put  it  in  operation. 

"So,  upon  all  the  testimony,  I  shall  have  to  instruct  you 
that  your  response  to  the  first  issue  should  be  No." 

To  this  charge  the  defendants  excepted. 

The  jury  responded  No  to  the  first  issue,  and  judgment 
w^as  rendered  for  plaintiffs. 

Defendants  appealed  to  the  Supreme  Court,  and  assign  for 
error  in  the  charge  of  his  Honor — 

1.  That  he  erred  in  charging  and  instructing  the  jury  to 
respond  to  the  first  issue  No. 

Mr.  J.  A,  Loiig,  for  plaintiffs. 
Mr.  J,  Parker,  for  defendants. 

Merrimon,  C.  J. :  The  exception  must  be  sustained. 
There  was  evidence  produced  by  the  defendants  on  the  trial 
tending  directly  to  prove  that  the  plaintiffs  were  not  the 
agents  of  the  defendants,  but  that  the  latter  purchased  the 
piece  of  machinery  in  question  directly  from  them,  and  not 
from  the  manufacturers  thereof.  One  of  the  defendants  so 
expressly  testified;  the  bill  of  charges  rendered  by  the  plain- 
tiffs to  the  defendants  contained  an  item  of  charge  for  it,  and 
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the  correspondence  put  in  evidence  tended  likewise  to  prove 
the  same  fact.  There  was  evidence  tending  to  prove  delay 
in  supplying  the  machinery  in  question,  when,  by  the  terms 
of  the  contract,  it  should  have  been  shipped  promptly,  etc. 

There  was  evidence — correspondence  —going  to  show  that 
the  defendants  had  repeatedly  written  the  manufacturer  of 
the  machine,  urging  them  to  hasten  the  shipment  of  the 
same,  but  this  correspondence  did  not  develop — certainly  not 
in  terms — any  contract  of  sale  on  the  part  of  the  manufac- 
turers to  the  defendants.  The  mere  fact  that  the  latter  urged 
the  former  to  hasten  the  shipment  of  the  machine  could  not, 
uecessarily,  prove  that  the  plaintiffs  were  the  defendants' 
agents  to  purchase  the  same.  In  any  view  of  the  evidence, 
the  Court  ought  not  to  have  instructed  the  jury  to  render  a 
verdict  in  the  negative  upon  the  first  issue  submitted  to 
them.  At  least  it  should  have  submitted  the  question  of 
agency,  with  appropriate  instructions. 

There  is  error.  '  The  defendants  are  entitled  to  a  new  trial, 
and  we  so  adjudge.  To  that  end,  let  this  opinion  be  certi- 
fied to  the  Superior  Court 

Error. 


BANK  Of  OXFORD  v.  W.  A.  BOBBITT  et  a1. 
Coveiia  nta — Interest —  Usury — Forfeit  ure — Practice — Appeal. 

1.  When  there  were  executed  by  defendants  independent  collateral 
covenants  intended  to  secure  the  plaintiff  for  the  balance  found 
to  be  due  for  advancemente  made  by  plaintiff  to  them,  and  it 
appeared  that,  upon  such  advancements  and  before  the  balance 
had  been  ascertained,  plaintiff  charged  them  usurious  interest,  to 
which  no  exception  was  made  at  the  time  of  the  referee's  report 
and  the  Court's  confirmation  thereof:  Heldy  that  the  judgment  of 
the  Court  that  the  plaintiff  recover  no  interest  on  balance  found 
to  be  due  was  error. 
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2.  Except  as  to  questions  of  jurisdiction  and  sufficiency  of  oompIaiDt 
to  constitute  a  cause  of  »ction.  this  Court  will  only  consider  qufs- 
lions  presented  by  the  appeal.  Rnd  this  even  though  the  purtiea 
should  agree  that  others  should  be  i^a^^sed  upon. 

8.  If  )x)th  parties  appeal,  the  appeal  of  one  will  not  bring  up  that  of  the 
other. 

Mekrimon.  C.  J.,  dissenting. 

This  is  an  appeal  by  the  plaintiff  from  a  judgment  ren- 
dered by  Wornack,  J.,  in  a  civil  action  tried  before  bim  at 
April  Term,  1890,  of  the  Superior  Court  of  Granville 
County. 

The  complaint  alleges,  in  substance — 

1.  That  on  the  2d  of  February,  1886,  the  defendants  Wil- 
liam Bobbitt  and  R.  B.  Hines  w  ere  copartners  in  the  man- 
agement and  conduct  of  the  Meadows  Warehouse,  in  Oxford, 
N.  C,  and  for  the  sale  of  leaf  tobacco. 

2.  That  said  Bobbitt  &  Hines  agreed  with  the  plaintiff 
that  if  plaintiff  would  advance  money,  not  to  exceed  the 
sum  of  $5,000,  to  enable  them  to  carry  on  their  said  copart- 
nership, they  would  secure  plaintiff  against  loss  by  reason 
of  said  advances  to  them,  and,  in  pursuance  of  said  agree- 
ment, said  Bobbitt  and  the  defendant  D.  C.  White  executed 
and  delivered  to  the  plaintiff,  on  the  said  2d  day  of  February, 
1886,  their  covenant  in  words  and  figures  as  follows,  to-wit: 

"State  of  North  Carolina — Granville  County. 

"$1,000.  Oxford,  N.  C,  Feb.  2d,  1886. 

"  For  value  received,  we,  W.  A.  Bobbitt  and  D.  C.  White, 
hereby  acknowledge  ourselves,  jointly  and  severally,  bound 
to  the  Bank  of  Oxford  in  the  sum  of  one  thousand  dollars, 
and  hereby  also  bind  our  heirs,  executors,  administrators 
and  assigns. 

"  Witness  our  hands  and  seals,  this  the  day  and  year  above 
written. 
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"The  foregoing  obligation  is  made  to  secure  the  Bank  of 
Oxford,  in  part,  for  an  amount  not  exceeding  $5,000,  should 
it  agree  to  advance  to  Bobbitt  &  Hines,  copartners  in  the 
management  of  the  Meadows  Warehouse.  The  amount  due 
at  any  time  shall  be  evidenced  by  the  account  which  the 
Bank  of  Oxford  agrees  to  open  with  the  said  Bobbitt  &  Hines, 
and  is  to  include  and  to  secure  all  amounts  drawn  bv  them 
for  any  purpose  whatsoever. 

"All  advances  under  this  agreement  may  be  discounted 
by  the  Bank  of  Oxford  upon  three  days*  notice,  and  the 
account  shall  stand  for  settlement  in  fifteen  davs  thereafter, 
when  the  balance  shall  be  considered  due  and  payable.  If 
not  paid,  interest  thereafter  shall  be  at  eight  per  cent,  per 
annum. 

"This  agreement  terminates  on  the  31st  of  October,  1886, 
and  the  obligors  hereto  shall  be  held  bound  for  whatever 
balance  may  then  appear  to  be  due  the  said  Bank  of  Oxford, 
with  interest  thereafter  at  the  rate  of  eight  per  cent,  per 
annum,  not  to  exceed  the  sum  of  $1,000. 

(Signed)        "W.  A.  Bobbitt,      [Seal.] 

"D.  C.  White."        [Seal.] 

3.  That  afterwards,  on  the  12th  day  of  February,  18S6, 
said  W.  A.  Bobbitt  and  the  defendants  M.  E.  Bobbiit  and 
T.  C.  Rogers,  in  pursuance  of  said  agreement  with  the  plain- 
tiff, executed  and  delivered  to  plaintiff  a  like  covenant,  with 
like  stipulations  and  conditions,  for  $1,500. 

4.  That  on  the  2d  of  February,  1886,  the  said  R.  B.  Hines 
and  the  defendant  L.  C.  Taylor,  in  pursuance  of  said  agree- 
ment with  the  plaintiff,  executed  and  delivered  to  plaintiff 
a  like  covenant,  with  like  stipulations  and  conditions,  for 
$2,500. 

5.  That  on  the  1st  day  of  November,  1886,  there  was  a 
balance  due  plaintiff  from  said  Bobbitt  &  Hines,  on  account 
of  their  said  agreement,  of  $5,345.08  which  was  secured  by 
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said  covenants,  which  indebtedness  has  been  reduced  bv 
sundry  credits,  leaving  a  balance  due,  September  1st,  1887, 
of  $4,061.77. 

6.  That  the  plaintiff  is  a  corporation  duly  created,  etc.,  and 
hath  right  to  maintain  this  action. 

The  plaintiff  demands  judgment  against  the  defendants 
Bobbitt  &  Hines  for  the  sum  of  $4,061.77,  with  interest  at 
eight  per  cent,  from  September  1st,  1887,  till  paid,  and 
against  the  other  defendants,  D.  C.  White,  M.  E.  Bobbitt, 
T.  C.  Rogers  and  L.  C.  Taylor,  respectively,  for  the  sums  due 
according  to  their  respective  covenants,  and  for  such  other 
relief,  etc. 

The  defendant  W.  A.  Bobbitt  and  the  sureties  on  the 
covenants  executed  by  him,  file  a  separate  answer,  admitting 
allegations  1,  2,  3,  4  and  0,  except  that  tiiey  say  that  the 
defendant  D.  C.  White  executed  the  bond  mentioned  in  the 
second  allegation  as  surety  for  W.  A.  Bobbitt  alone,  and  that 
the  defendants,  M.  E.  Bobbitt  and  T.  C.  Rogers  executed  the 
bond  mentioned  in  the  third  allegation  as  sureties  for  said 
W.  A.  Bobbitt  alone,  and  these  facts  were  known  to  the 
plaintiff  at  the  time  of  the  execution  of  the  same. 

They  admit  that  plaintiff  made  advances  to  Bobbitt  A 
Hines,  as  alleged  in  the  fifth  allegation,  but  they  deny  that 
said  Bobbitt  &  Hines  were,  or  are,  indebted  to  the  plaintiff 
in  the  amount  or  in  any  amount  nearly  so  large  as  alleged. 

And  in  their  answer  to  the  complaint  the  defendants  say — 

7.  That  plaintiff  has  charged  said  firm  for  the  sums 
advanced  as  interest  at  a  greater  rate  than  eight  per  cent, 
to-wit,  at  the  rate  of  one  per  cent,  per  month,  and  com- 
pounded the  same  monthly  at  tne  same  rate,  contrary  to  the 
statute,  and  that  a  large  part  of  the  indebtedness  claimed  by 
plaintiff  consists  of  said  illegal  interest,  which  is  included  in 
drafts  of  the  firm  held  by  plaintiff,  and  that  plaintiff,  by 
reason  of  the  statute  of  usury,  which  the  defendants  set  up 
against  plaintiff's  claim,  is  not  entitled  to  recover  said  illegal 
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interest,  or  any  interest,  on  the  same  advanced  by  plaintiff 
to  said  firni. 

8.  Defendants  further  say  that  they  admit  that  said  firm 
ju>tly  owes  to  plaintiff  a  balnnce  of  principal  of  some  amount 
which  the  bonds  mentioned  in  the  complaint  were  intended 
to  secure,  but  much  less  than  the  plaintiff  alleges,  and  that 
a  just  account  of  the  dealings  with  plaintiff  will  njake  it  so 
appear;  that  such  account  is  necessary,  and  ought  to  be 
taken,  so  as  to  show  the  true  amount  of  indebtedness  of  said 
firm  to  plaintiff,  and  these  defendants  pray  that  the  same 
mav  be  done. 

The  defendants  Hines  &  Taylor  file  a  separate  answer,  in 
which  they  say  that  defendant  Taylor  was  surety  only  to  the 
bond  of  R.  B.  Hines,  and  this  was  known  to  plaintiff,  and,  so 
far  as  is  material  to  the  question  before  this  Court,  contain- 
ing the  same  admissions  and  relying  upon  the  same  defences 
as  set  out  in  the  answer  of  W.  A.  Bobbitt  and  his  sureties. 
The  respective  answers  contain  controverted  matter  between 
the  defendants  themselves  immaterial  to  this  controversy^ 
and  need  not  be  stated. 

At  September  Term,  IS'^S,  it  was,  on  motion  of  defendants, 
referred  to  a  referee  to  state  an  account  "  of  all  sums  advanced 
by  plaintiff  to  the  firm  of  Bobbitt  <fe  Hines  in  the  pleadings 
mentioned,  so  as  to  show  the  amounts  so  advanced,  and  the 
date  at  which  thev  were  advanced,  and  also  of  all  sums 
received  by  plaintiff  from  the  said  defendants,  and  the  dates 
of  the  same  respectively."  In  obedience  to  the  order  of  ref- 
erence, C.  T.  Baskerville,  the  referee,  rep  Tted  a  detailed 
account,  from  which,  among  other  things,  it  appeared  that 
plaintiff,  in  pursuance  of  an  agreement,  made  advancements 
from  time  to  time  to  the  firm  of  Bobbitt  &  Hines,  and  that 
"on  the  sums  of  money  advanced  bv  the  Bank  of  Oxford  to 
the  firm  of  Bobbitt  &  Hines,  the  said  bank  charged  said  firm 
interest  on  the  daily  balances  at  the  rate  of  one  per  cent,  per 
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month,  and  compounded  the  same  from  month  to  month,  to 
the  end  of  the  ace  unt,  31st  of  October,  1 8S6.  There  was  no 
agreement  between  the  bank  and  said  firm  as  to  rate  of 
interest  the  bank  should  charge  upon  advances  made,  but 
the  covenant  heretofore  mentioned  specially  provides  that 
any  balance  found  to  be  due  the  bank  upon  the  cessation  of 
dealings  on  the  31st  of  October,  1886,  should  bear  interest 
at  the  rate  of  eight  per  cent.  The  firm  of  Bobbitt  &  Hines, 
however,  knew  from  statements,  including  interest,  furnished 
by  them  to  the  bank  from  time  to  time  between  the  2&ih  of 
January,  1886.  and  the  31st  of  October,  1886,  during  the 
course  of  these  dealings,  with  what  rate  of  interest  the  bank 
was  charging  them." 

It  further  appears  from  the  report  that  the  sum  of  $5,031.82 
was  due  from  the  firm  to  the  plaintiff  on  the  31st  of  October, 
1886.  This  sum,  as  appears,  was  reduced  by  subsequent 
payments,  leaving  a  balance  of  $4,043.73  due  on  the  1st  of 
September,  1887.  To  the  report  of  the  referee  the  defend- 
ants filed  numerous  exceptions,  and,  the  action  being  heard 
upon  the  same,  the  following  judgment  was  rendered: 

"  On  motion  of  attorneys  for  plaintiff,  it  is  adjudged  by  the 
Court  that  exceptions  filed  by  said  W.  A.  Bobbitt  and  D.  C. 
White  and  M.  E.  Bobbitt  be  and  the  same  are  overruled. 

"It  is  further  adjudged  by  the  Couit,  that  the  exceptions 
from  one  to  seven,  both  inclusive,  filed  by  the  defendants 
Hines  and  Taylor  be  and  the  same  are  hereby  overruled. 

"  And,  on  motion  of  attorneys  for  defendants,  and  the 
Court  having  found  as  a  fact  that  plaintiff  had  received 
usurious  interest  from  defendants,  it  is  adjudged  by  the 
Court  that  plaintiff  recover  from  the  defendants  no  interest 
on  the  balance  due  from  the  31st  of  October,  1886,  until  the 
first  day  of  this  term. 

"And  it  appearing  to  the  Court  that  the  balance  due  the 
plaintiff  (over  and  above  all  payments,  including  payments 
made  since  31st  October,  1886,  over  and  above  advances 
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made  since  that  date)  is  $4,043.73,  which  sum  is  secured  by 
the  several  collateral  bonds,  as  stated  in  the  pleadings.  Now, 
on  motion  of  plaintiff's  attornej's,  it  is  adjudged  by  the  Court 
that  plaintiff  recover  of  the  defendants  W.  A.  Bobbitt  and 
R.  B.  Hines  the  said  sum  of  $4,043.73,  with  interest  thereon 
from  1st  day  of  this  term  ("ilst  April,  1890)  until  paid,  at 
eight  per  cent. 

"It  is  further  adjudged  that  plaintiff  recover  of  defendant 
L.  C.  Taylor  $2,500,  w4th  interest  on  that  sum  from  said  first 
day  of  this  term  until  paid,  at  eight  per  cent,  which  sum, 
when  p:iid,  shall  be  in  full  of  one-half  of  judgment  against 
principal  above  said. 

"  It  is  further  adjudged  that  plaintiff  recover  of  D.  C.  White, 
the  sum  of  $1,000,  with  interest  on  that  sum,  at  eight  per 
cent  from  first  day  of  this  term  until  paid,  which  sum,  when 
paid,  shall  be  a  payment  pro  tanto  on  the  judgment  first 
above  rendered. 

"  It  is  further  adjudged  that  plaintiff  recover  of  M.  E.  Bob- 
bitt and  T.  ('.  Rogers  the  sura  of  $1,500,  with  interest  on 
that  sum  from  first  day  of  this  Court  until  paid,  at  eight 
per  cent  interest  until  paid,  the  same,  which  sum  when  paid, 
shall  be  a  payment  pro  tanto  on  the  judgment  against  the 
principal  first  above  rendered. 

"It  is  further  adjudged  that  plaintiff  recover  of  defendants 
their  costs,  to  be  taxed  bv  the  Clerk. 

"It  is  further  adjudged  that,  upon  the  payment  by  said 
W.  A.  Bobbitt  and  R.  B.  Hines,  or  either  of  them,  or  by  either 
of  the  other  parties,  of  the  above  judgment  rendered  against 
them,  such  payment  shall  be  in  full  discharge  of  the  said 
several  judgments  herein  rendered  against  said  Taylor  and 
White,  and  M.  E.  Bobbitt  and  T.  C.  Rogers,  and  any  pay- 
ments made  on  said  judgment  against  the  principals  shall 
be  a  discharge  of  part  of  the  judgment  against  said  parties 
in  the  proportion  of  the  amounts  thereof." 
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To  this  judgment  both  plaintiffs  and  defendants  excepted, 
but  the  plaintiff  onlj'^  a[)pealed,  and  assigned  as  error  the 
following : 

"The  Court  found,  as  a  fact,  that  the  plaintiff  had  received 
from  the  defendants  Bobbitt  &  Hines,  during  the  year  1886, 
and  before  the  31st  day  of  October  of  that  year,  usurious 
interest  on  the  sums  advanced  by  plaintiff  to  said  Bobbitt 4 
Hines,  in  pursuance  of  the  parol  contract  between  plaintiff 
and  said  Bobbitt  &  Hines,  and  the  Court  thereupon  adjudged 
that  this  receiving  of  usurious  interest  by  plaintiff  of  said 
Bobbitt  &  Hines  was  a  forfeiture  of  all  interest  on  this  con- 
tract between  plaintiff  and  said  Bobbitt  &  Hines,  from  the 
31st  of  October,  1886,  up  to  the  time  when  the  judgment 
was  rendered,  and  was  also  a  forfeiture  of  all  interest 
on  the  bonds,  or  sealed  obligations,  executed  by  said  William 
A.  Bobbitt,  M.  E.  Bobbitt  and  T.  C.  Rogers  for  $1,500,  and 
by  said  William  A.  Bobbitt  and  D.  C.  White  for  ^1,000,  and 
by  said  R.  B.  Hines  and  L.  C.  Taylor  for  $2,500,  to  secure 
whatever  sum  might  be  due  to  plaintiff  by  said  Bobbitt  A 
Hines  on  the  31st  day  of  October,  1886,  on  the  contract 
between  plaintiff  and  said  Bobbitt  <fe  Hines  from  said  31st  of 
October,  1886,  up  to  the  rendition  of  the  judgment." 

The  defendants  excepted  to  this  decision  and  rulingof  the 
Court,  and  for  cause  of  exception  show — 

1.  That  the  same  was  erroneous  in  law. 

2.  That  the  same  was  erroneous  as  to  the  said  Bobbitt  & 
Hines,  because  there  was  no  note,  or  other  evidence  of  deV>t, 
carrying  interest,  on  which  this  alleged  usurious  interest  was 
taken  and  received. 

3.  Because  the  said  usurious  interest  was  paid  on  a  parol 
unwritten  contract,  in  which  there  was  no  agreement  to  pay 
interest  at  any  rate,  legal  or  otherwise. 

4.  Because  there  was  no  agreement  between  plaintiff  and 
said  Bobbitt  &  Hines  bv  which  the  latter  contracted  to  pay 
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any  interest  to  plaintiff,  or  to  pay  interest  at  any  stated  rate, 
whether  legal  or  otherwise. 

o.  Because  the  sureties  to  said  several  collateral  obliga- 
tions, to-wit,  the  said  M.  E  Bobbitt,  Rogers,  White  and  Tay- 
lor were  not  parties  to  the  contract  between  plaintiff  and 
said  Bobbitt  &  Hines,  on  which  the  alleged  usurious  interest 
was  taken. 

6.  That  the  covenants  of  said  sureties  bound  them  to  pay 
such  balance  as  might  be  due  plaintiff  from  said  Bobbitt  & 
Hines  on  the  31st  day  of  October,  18S6,  and  no  interest  at 
a  rate  greater  than  is  allowed  by  law  has  been  taken,  received, 
reset  ved  or  charged  on  the  sealed  obligations  executed  by 
said  sureties  to  plaintiff,  either  before  or  since  the  said  31st 
dav  of  October,  188G. 

7.  That  Slid  sureties,  by  their  siid  several  obligations, 
having  bound  and  obligated  themselves  to  pay  to  plaintiff 
such  sum  as  said  Bobbitt  &  Hines  might  be  indebted  to 
plaintiff  on  said  31st  day  of  October,  1886,  and  said  Bobbitt 
&  Hines  having  knowingly  and  voluntarily  paid  plaintiff 
interest  at  a  rate  greater  than  is  allowed  by  law,  the  said 
usury  not  being  paid  on  any  bond,  note  or  other  evidence 
of  debt,  nor  on  any  contract  by  which  a  greater  rate  of 
interest  was  agreed  to  be  paid  than  is  allowed  by  law  before 
said  31st  day  of  October,  1886,  the  said  sureties  cannot  avail 
themselves  of  the  defence  of  usurv  on  account  of  usurious 
interest  paid  before  the  31st  of  October,  18S6,  but  are  bound 
by  their  said  obligation  to  pay  to  plaintiff  the  amount  due 
on  said  31st  day  of  October,  1886,  without  reference  to  such 
usurious  interest,  if  any  such  was  received  in  the  manner 
stated  above. 

Plaintiff  appealed. 

Messrs.  L,  C.  Edwards,  J,  B,  Batchelor  and  John  DevereuXy  Jr., 
for  plaintiff. 

Mr,  A,  W.  Graham^  for  defendants. 
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Davis,  J.:  We  think  the  Court  below  misapprehended  the 
purpose  of  the  several  covenants  upon  which  this  action  is 
brought  and  failed  to  interpret  them  correctly.  They  were 
independent  covenants  collateral  to  the  agreement  between 
the  plaintiff,  Bank,  and  the  defendants,  Bobbitt  &  Hines, 
and  were  intended  to  secure  the  former  in  the  payment  of 
any  balance  that  might  be  ascertained  to  be  due  to  it  for 
advancements  which  it  might  make  from  time  to  time  to  the 
latter  in  carrying  on  their  business  under  an  agreement 
which  was  to  terminate  on  the  31st  of  October,  1886,  (unless 
discontinued  before  that  time  upon  notice  as  stipulated)  with 
interest  thereafter  on  such  balance  at  the  rate  of  eight  per 
cent,  per  annum. 

The  balance  found  to  be  due  from  the  firm  of  Bobbitt  & 
Hines  to  the  plaintiff  on  the  31st  day  of  October,  1886,  as 
reported  by  the  referee  and  affirmed  by  the  Court,  was 
$5,031.82,  w^hich,  as  appears  from  the  credits,  was  subse- 
quently reduced  to  $4,043.73,  September  1st,  1887,  and  the 
plaintiff  insists  that  the  covenants  were  to  secure  this  bal- 
ance, with  interest  thereon  at  the  rate  of  eight  per  cent  par 
annum  till  paid,  and  that  they  are  entitled  to  judgment 
accordingly. 

The  defendants,  on  the  contrary,  insist  that  the  plaintiflF 
exacted  and  received  usury  from  the  firm  of  Bobbitt  &  Hines, 
and  thereby  forfeited  the  interest  on  this  balance,  and,  in 
accordance  with  this  contention,  and  upon  motion  of  counsel 
for  defendants,  the  Court  adjudged  "  that  the  plaintiff  recover 
from  the  defendants  no  interest  on  the  balance  due  from  the 
31st  of  October,  1886,  until  the  first  of  this  term  (April  21st, 
1890)." 

In  ihis  we  think  his  Honor  erred.  Whether  the  balance 
($4,043.73)  found  to  be  due  was  a  correct  balance,  or  whether 
it  embraced  any  usurious  interest  or  other  item  improperly 
charged,  is  not  a  question  for  our  consideration,  as  that  is 
the  balance  found  to  be  due  by  the  referee  and  affirmed  by 
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the  Court  below,  from  which  there  was  no  appeal  by  the 
defendants;  and  the  sole  question  presented  by  the  plaintiff's 
appeal  is:  Was  the  plaintiff  entitled  to  interest  at  eight  per 
centum  on  this  balance  under  the  covenants  executed  by  the 
defendants  to  secure  the  same? 

It  is  too  well  settled  to  need  citation  of  authority  that, 
except  as  to  questions  of  jurisdiction  and  the  sufficiency  of 
the  complaint  to  constitute  a  cause  of  action,  this  Court  will 
only  consider  questions  presented  by  the  appeal  of  the  appel- 
lant, and  even  if  it  were  agreed  that  exceptions  taken  and 
errors  alleged  by  the  appellee  should  be  heard  and  passed 
upon  with  the  appellant's  case  on  appeal,  it  could  not  be 
done  without  a  departure  from  the  settled  practice  of  the 
Court.  If  both  parties  appeal,  the  appeal  of  one  will  not 
bring  up  the  appeal  of  the  other,  and  this  rule  cannot  be 
waived  by  consent.  Perry  v.  Adayns,  96  N.  C,  347,  and  cases 
cited.  In  the  present  case  the  defendants'  exceptions  are  not 
before  us. 

The  covenants  stipulate  that  the  obligors  shall  secure  the 
Bank  of  Oxford  in  the  advances  made  to  Bobbitt  <fe  Hines, 
including  "all  amounts  drawn  by  them  for  any  purpose 
whatever."  The  fair  and  reasonable,  in  fact  the  only  legale 
interpretation  that  can  be  placed  upon  this  is,  that  they  shall 
secure  the  payment  of  all  amounts  ascertained  to  be  legally 
due,  and  if  any  usurious  advances,  or  advances  upon  any 
other  illegal  or  improper  consideration,  were  made,  not  only 
the  defendants  Bobbitt  &  Hines,  but  the  sureties  on  the  col- 
lateral covenants  to  secure  the  payment  of  any  balance  that 
might  be  ascertained,  upon  settlement,  to  be  due  the  plaintiff, 
had  a  right  to  have  anv  illegal  item  or  items  stricken  from 
the  account  w^hich  would  reduce, pro  ianto,  the  balance;  but 
that  balance,  when  ascertained,  would,  under  the  agreement^ 
bear  interest  from  October  31,  1886,  at  eight  per  cent. 

It  is  not  pretended  that  the  covenant  contained  any  con- 
tract or  stipulation  for  the  payment  of  a  greater  rate  of 
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interest  than  is  allowed  by  law.  On  the  contrary,  it  is  found 
that  there  was  no  such  stipulation  or  agreement;  but  it  is 
said  that  the  Bank  charged  Bobbitt  &  Hines  usurious  interest 
on  advancements  made  to  them,  and  thereby  forfeited  all 
interest  on  the  balance  secured  bv  the  covenant.  We  are 
not  called  upon  in  the  present  case  to  say  how  it  would  be 
if  the  balance  was  increased  bv  usurious  interest;  but  even 
if  it  were  so,  and  the  referee  and  the  Court  below  erred  in 
finding  that  there  was  a  balance  due  of  $4,043.73,  the  ques- 
tion is  not  presented  in  this  appeal.  If  the  Court  below 
failed  or  refused  to  strike  any  usurious  or  other  illegal  item 
from  the  account,  whereby  the  balance  due  would  be  dimin- 
ished,  the  defendants  should  have  excepted  and  a;  pealed, 
but  they  seem  to  have  been  satisfied  with  the  judgment— at 
all  events,  failed  to  take  and  perfect  an  appeal  therefrom, 
and  we  can  only  consider  the  error  assigned  by  the  appellant 

The  defendants  rely  upon  the  case  of  Burwell  v.  Burguyiiy 
100  N.  C,  389.  In  that  case  there  was  an  usurious  con- 
tract, as  alleged  and  found,  and  the  question  was  presented 
by  the  appeal.  In  the  |  resent  case,  we  fail  to  see,  in  the 
covenants,  any  contract  for  the  payment  of  usury;  in  fact, 
it  is  found  there  was  none;  they  only  stipulate  for  the  pay- 
ment of  the  balance  ascertained  to  be  due,  w-ith  interest 
thereon  at  eight  per  cent,  till  paid. 

The  Judge  below  had  the  power  to  review  the  findiigsof 
fact,  as  well  as  the  conclusions  of  law,  of  the  referee  and  to 
overrule,  change,  alter  or  modify  them  as  he  might  think 
just  and  proper;  but  the  findings  of  fact,  if  upon  sufficient 
and  competent  evidence,  are  conclusive  upon  this  Court, 
which  has  no  control  over  the  facts,  and  can  only  review  the 
question  of  law  presented  by  the  appeal. 

The  balance  found  to  be  due  from  Bobbitt  <fe  Hines  to  the 
plaintiff,  after  deducting  payment  made  since  October 'Ust, 
1880,  was  $4,043.73.  and  this  sum  is  accepter!,  without  appeal, 
as  the  correct  balance,  and  by  the  clear,  explicit  and  unmis- 
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takable  language  of  the  covenants,  bears  interest  at  tlie  rate 
of  eight  per  centum  per  annum  till  paid;  and,  without  pass- 
ing upon  the  plaintiff \s  exceptions  .sma//m,  or  considering 
in  detail  the  points  presented  by  the  learned  counsel  by  whom 
they  were  forcibly  and  ably  pressed  upon  our  attention,  we 
think  the  Court  below  erred  in  construing  the  covenants,  and 
denying  to  the  plaintiff  interest  at  eight  per  cent,  on  the 
balance  ascertained  to  be  due,  as  stipulated  therein. 

This  interest  should  be  en  §4,043.73  from  Septemher  1st, 
1887j  the  balance  having  been  reduced  by  credits  subsequent 
to  October  31st,  1886,  to  that  amount  on  said  day,  and  the 
judgment  below  will  be  m  de  to  conform  to  this  opinion. 

Merrimon,  C.  J. — dissenting:  The  Court  overruled  all 
the  exceptions  of  the  defendants  to  the  report  of  the  referee. 
It,  in  effect,  approved  and  adopted  the  latter's  finding  of  fact, 
particularly  and  affirmati^rely,  that  the  plaintiff  had  exacted 
usury  from  Bobbitt  &  Hines.  There  was  no  objection  to  the 
findings  of  fact.  Then,  upon  the  pleadings  and  the  report, 
including  the  findings  of  fact,  it  gave  judgment  for  the  plain- 
tiff for  the  balance  ascertained  to  be  due  to  it  from  Bobbitt  & 
Hines  on  the  31st  day  of  October,  188r»,  less  credits,  but 
allowed  no  interest  upon  such  balance,  upon  the  ground  that 
the -plaintiff  took  usury  from  them  from  time  to  time  on 
account  of  monevs  a  ivanced  to  them,  and  therebv  forfeited 
its  right  to  have  interest  on  such  balance  agreed  to  be  paid 
by  the  defendants.  Tl;e  plaintiff  insists  that  the  Court  erred 
in  refusing  to  allow  such  interest. 

The  facts  were  ascertained,  and  the  Court  seeing  and  con- 
sidering the  whole  record  should  have  given  such  judgment 
thereupon  as  the  plaintiff  was  entitled  to  have,  and  it  was 
erroneous  to  give  any  other.  Then,  did  the  Court  give  the 
proper  judgment?  I  think  not;  that  it  misapprehended  the 
purpose  of  the  several  covenants  sued  upon,  and  failed  to 
interpret  them  correctly.     They  were  not  part  or  of  the  con- 
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tract  between  the  plaintiff  and  Bobbitt  &  Hines,  whereby 
the  former  agreed  to  advance  money  from  time  to  time  dur- 
ing the  period  specified  to  the  latter;  they  were  separate  and 
collateral  to  that  contract,  and  the  simple  purpose  of  them 
was  to  render  the  defendants  responsible  to  the  plaintiff  for 
any  balance  of  such  advancements  that  might  be  due  to  it 
by  virtue  of  the  contract  upon  its  termination,  not  exceeding 
the  aggregate  sums  of  money  specified  in  the  covenants,  such 
balance  to  bear  interest  until  paid  at  the  rate  of  eight  per 
centum  per  annum.  The  covenants  so  expressly  declare 
and  provide.  The  plaintiff  did  not  "advance"  or  lend  to 
the  defendants  any  money  during  the  time  specified  by 
virtue  of  such  covenants,  or  any  stipulation  contained  in 
them,  nor  was  it  intended  it  should,  nor  did  it,  exact  from 
them  on  such  account  nny  usury.  The  usury  was  exacted 
from  Bobbitt  &  Hines,  partners,  on  account  of  moneys 
advanced  to  them  from  time  to  time  during  the  period  speci- 
fied under  their  contract  as  partners,  with  the  plaintiff.  Nor 
did  the  latter  exact  usury  from  them  as  to  the  present  cause 
of  action,  but  as  to  the  contract  betw^een  it  and  them  as 
partners. 

The  liability  of  the  defendants,  the  extent  thereof,  and 
particularly  the  measure  thereof,  must  be  determined  by  a 
just  interpretation  of  the  several  covenants  sued  upon.  They 
each  contain  this  explanatory  obligatory  provision:  "The 
foregoing  obligation  is  made  to  secure  the  Bank  of  Oxford, 
in  part,  for  an  amount  not  exceeding  five  thousand  dollars, 
should  it  agree  to  advance  to  Bobbitt  &  Hines,  copartners 
,  in  the  management  of  the  Meadows  Warehouse.  The 
amount  due  at  any  time  shall  be  evidenced  by  the  account 
which  the  Bank  of  Oxford  agrees  to  open  with  the  said 
Bobbitt  &  Hines,  and  is  to  include  and  to  secure  all  amounts 
drawn  by  them  for  any  purpose  whatsoever.     *    *    *    * 

*'  This  agreement  terminates  on  the  31st  of  October,  1886, 
and  the  obligors  hereto  shall  be  held  bound  for  whatever 
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balance  may  then  appear  to  be  due  the  said  Bank  of  Oxford, 
with  interest  thereafter  at  the  rate  of  eight  per  cent,  per 
annum,  not  to  exceed  the  sum  of  one  thousand  dollars." 

Now,  this  plainly  implies  that  it  was  contemplated  by  the 
parties  that  the  plaintiff  would  from  time  to  time,  within  the 
period  designated,  advance  to  Bobbitt  &  Hines,  partners, 
money  not  exceeding  five  thousand  dollars,  and  if  it  should 
do  so,  then  the  defendants  respectively  would  each  be  obliged 
to  pay  the  plaintiff  any  balance  of  such  advancements  Bob- 
bitt &  Hines  might  owe  it  at  the  termination  of  that  con- 
tract with  it  in  that  respect,  not  exceeding  the  sum  each  of 
the  defendants  covenanted  to  pay  with  interest  at  the  rate 
stated.  It  was  stipulated  that  the  amount  so  due  the  plain- 
tiff should  be  evidenced  by  the  account  it  should  open  with 
Bobbitt  &  Hines,  and  that  such  account  should  "include  and 
secure  all  amounts  drawn  by  them  for  any  purpose  what- 
ever." But  the  words  "amounts  drawn  by  them  for  any 
purpose  whatever"  do  not  imply  for  every  possible  purpose, 
or  for  any  purpose  legal  or  illegal;  they  imply,  giving  them 
their  broadest  meaning  in  favor  of  the  plaintiff,  amounts 
drawn  in  good  faith  for  any  legal  purpose  whatever;  they 
do  not  imply  amounts  drawn  for  any  illegal  purpose  within 
the  knowledge  of  the  plaintiff,  and  particularly  any  illegal 
purpose  to  be  shared  in  or  for  the  benefit  of  the  plaintiff. 
It  is  not  to  be  presumed  or  merely  inferred  that  the  parties 
to  the  covenants,  whether  covenantors  or  covenantees,  con- 
templated or  intended  any  such  advancements  of  money  or 
amounts  to  be  drawn  for  illegal  purposes  or  any  illegal 
transactions,  or  that  the  plaintiff  would  knowingly  make 
such  advancements  for  illegal  purposes.  They  contemplated 
and  intended  the  utmost  good  faith  on  the  part  of  the  plain- 
tiff towards  the  defendants,  and  the  covenants  of  the  latter 
are  to  be  interpreted  in  that  light.  Hence  the  defendants 
did  not  covenant  to  pay  to  the  plaintiff  any  usury  charged 
against,  exacted  from  or  paid,  or  agreed  to  be  paid  by  Bob- 
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bitt  &  Hines  under  their  contract  with  it,  to  which  their 
covenants  sued  upon  had  reference  and  to  which  they  had 
relation  collaterally  ;  nor  did  they  covenant  to  pay  a  balance 
of  money  due  from  them  to  the  plaintiff  augmented  by  such 
charges,  exactions,  or  payments  of  usury,  or  the  same  agreed 
to  be  paid.  There  is  nothing  in  the  covenants  that  indi- 
cates a  purpose  to  pay  a  balance  thus,  created  in  whole  or  in 
part. 

The  drfendants  covenanted  to  pay  the  plaintiff  any  such 
balance  in  its  favor  for  money  advanced.     It  might  be  con- 
tended  that  this  implied  money  actually  advanced — paid 
directly  to  Bobbitt  &  Hines;  but  it  must  be  observed  that 
the  account  which  the  plaintiff  agreed  to  open  with  them 
was  intended  to  embrace  "all  amounts  drawn  by  them  for 
any  purpose  whatever."    This  fairly  implies  and  embraces 
any  *' amount  drawn  "  to  pay  the  plaintiff  lawful  interest  for 
the  advances  of  money  to  them.    The  reasonable  and  just 
implication  is  that  the  defendants  expected  that  the  plaintiff 
would  charge  and  require  to  be  paid  lawful  interest  upon 
such    advances,  and   that  they   obliged   themselves  to  be 
responsible  on  that  account.     The  defendants  were  therefore 
liable,  each,  to  the  plaintiff  for  a  sum  of  money  not  exceed- 
ing that  specified  in  the  covenant  executed  by  them  on 
account  of  an}'  balance  of  such  advancements  made  to  Bob- 
bitt &  Hines,  partners,  which  balance  should  be  ascertained 
by  adding  interest  upon  advancements  unpaid  until  the  31st 
day  of  October,  1886,  at  the  rate  of  six  per  cent,  per  annum. 
The  rate  of  eight  per  cent,  per  annum  cannot  be  allowed, 
because  there  was  no  agreement  in  writing  for  that  rate. 
The  balance  ascertained  to  be  due  to  the  plaintiflf  on  the  day 
last  mentioned  (that  was  the  day  after  which  further  advance- 
ments could  not  be  made  as  contemplated  by  the  covenant 
of  defendants)  bore  interest  until  paid  at  the  rate  of  eight 
per  cent,  per  annum — the  covenants  so  expressly  provided. 
The  Court,  seeing  the  whole  record  and  learning  from  the 
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report  of  the  referee,  approved  by  it,  the  amount  of  the  bal- 
ance due  the  plaintiff,  should  have  given  judgment  in  its 
favor  for  that  balance  including  interest  as  above  indicated. 

It  will  be  observed  that  no  question  as  to  usury  paid  by 
Bobbitt  &  Hines,  partners,  to  the  plaintiff  properly  arises  in 
this  case.  The  action  is  founded  upon  the  covenants  speci- 
fied in  the  complaint,  and,  as  said  above,  the  liability  of  the 
defendants  is  determined  by  a  proper  interpretation  of  those 
covenants. 

Per  curiam.  Error. 


[ 


542  IN  THE  SUPREME  COURT. 


Mitchell  v,  Mitchell. 


T.  B.  MITCHELL  et  al.  v.  SOPHIA  MITCHELL  et  al. 

Deed — Heirs — Fee-simple — ConMrudion — Warranty — Prem- 

ise^ — Habendum. 

Wherever  the  won!  ** heirs"  in  a  conveyance  executed  before  1879  is 
joined  as  a  qualification  to  the  name  or  designation  of  the  i)ar- 
gainee.  even  in  the  clause  of  warranty,  or  v^here  this  covenant  is 
confu8<'d  with  the  preniisps  or  habendum,  if,  hy  transposition, 
parenthesis  or  punctuation,  the  word  ** heirs"  can  be  made  to 
qualify  the  apt  words  of  conveyance,  the  instrument  will  be  con- 
strued to  convey  a  fee,  and  this  though  the  words  have  to  dodmy 
in  the  warranty  and  in  connection  with  the  words  of  conveyance. 

This  was  a  petition  for  partition  sent  up  from  the  Clerk. 
A  trial  by  jury  having  been  waived  by  consent,  the  case  was 
heard,  upon  the  facts  agreed,  at  November  Term,  1890,  of 
the  Superior  Court  of  Granville  County,  before  MacBaCy  J. 

"It  is  agreed  that  if  the  presiding  Judge  shall  construe 
the  said  deed  to  convey  a  title  in  fee-simple  to  Jack  E. 
Mitchell,  the  judgment  shall  be  for  the  defendants  that  they 
are  seized  as  set  out  in  the  answ^er.  If  the  Court  shall  hold 
that,  by  virtue  of  said  deed,  the  grantee  took  only  a  life- 
estate  in  the  land,  the  petitioners  are  tenants  in  common 
with  defendants  and  entitled  to  partition,  or  a  sale  for  parti- 
tion, as  may  be  proper." 

Judgment  for  defendants.     Plaintiffs  appealed. 

Mr.  J.  IF.  Graham^  for  plaintiffs. 
Mr.  John  W.  Hay,%  for  defendants. 

Avery,  J. — after  stating  the  facts:  The  material  portion 
of  the  deed  brought  before  us  for  construction  by  this  appeal 
is  as  follows : 

"This  indenture,etc.,wHtnesseth,  that  for  and  in  considera- 
tion that  he,  the  said  Jack  E.  Mitchell,  is  to  live  with  me,  the 
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said  John  Mitchell,  and  take  care  of  me,  the  said  John 
Mitchell,  and  my  wife  Sally,  so  long  as  we  both  live,  and 
that  I,  the  said  John  Mitchell,  doth  give  to  the  said  Jack 
E.  Mitchell  all  of  the  tract  of  land  whereon  I  now  live 
at  my  death,  containing  one  hundred  and  sixty-nine  acres, 
and  that  I,  the  said  John  Mitchell,  do  hereby  warrant  and 
defend  the  right  and  title  of  said  land  to  Jack  E.  Mitchell 
and  his  heirs  forever  against  the  claims  of  all  persons  what- 
soever." 

The  Courts,  in  order  to  carry  out  the  intent  of  tlie  grantor, 
where  it  could  be  gathered  from  the  face  of  a  deed,  have,  in 
a  liberal  spirit,  construed  conveyances  as  passing  an  estate 
of  inheritance  in  all  cases  where  the  word  "  heirs"  was  joined 
as  a  qualification  to  the  name  or  designation  of  the  bar- 
gainee, even  in  the  clause  of  warranty,  or  where  the  cove- 
nant of  warranty  was  confused  with  the  premises  or  habm- 
dum,  if,  by  a  transposition  of  it,  or  by  making  a  parenthesis, 
or  in  any  way  disregarding  punctuation,  the  word  "heirs" 
could  be  madie  to  qualify  the  apt  words  of  conveyance  in 
the  premises,  or  the  words  **to  have  and  to  hold,"  etc.,  in  the 
habendum  and  tenendum^  eveii  though  it  was  made  thereby  to 
do  double  duty  as  a  part  of  the  covenant  of  warranty  also. 
Anderson  v.  Logan,  105  N.  C,  266;  Winborne  v.  Downing, 105 
N.  C,  20;  Vickers  v.  Leigh,  104  N.  C,  257. 

The  words  "his  heirs  forever,"  used  in  the  connection  in 
which  they  occur,  bring  the  deed  within  the  principle  stated, 
and  will  be  construed  as  operating  both  to  pass  the  remain- 
der in  fee  and  to  define  the  extent  of  the  warranty.  Ander- 
son V.  Logan,  supra. 

The  judgment  of  the  Court  below  is  affirmed. 

Affirmed. 
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V.  BALLARD  et  a1.  v.  WALTER  GAY  et  al. 

Dis7nming  Apjieal— Justice  of  the  Peace— Practice. 

When  defendant's  appeal  from  a  Justice  of  the  Peace  diRruissed  in 
the  Superior  Court  fi>r  default  in  prosecuting  it,  had  been,  on  his 
counsePs  motion,  reinstated,  the  plaintiff  moved  to  dismiss  there- 
upon for  defendant's  failure  to  cause  it  to  be  docketed  at  the  term 
next  succeeding  the  rendition  of  the  judgment,  such  appearing 
to  be  the  fact,  and  it  further  appearing  that  the  defendant  had 
notice  that  the  Clerk  would  not  docket  his  appeal  until  his  fees 
were  paid,  there  was  no  error  in  the  judgment  of  the  Court  that 
the  appeal  ought  then  to  be  dismissed. 

This  was  a  motion  to  dismiss  an  appeal. from  the  Court 
of  a  Justice  of  the  Peace,  heard  at  October  Term,  1890,  of 
the  Superior  Court  of  Durham  County,  before  MacRaCy  J. 

The  facts  are  stated  in  the  opinion. 

Messrs,  W,  W,  Fuller  and  F.  L.  Fuller,  for  plaintiffs. 
Mr,  J.  S,  Manning,  for  defendants. 

Avery,  J. :  The  Judge  below  heard,  at  the  October  Term 
of  the  Court,  two  motions.  First,  upon  motion  of  the  defend- 
ants, supported  by  numerous  aflBdavits,  he  ordered  that  a 
judgment  by  default,  entered  against  them  at  the  previous 
June  Term,  be  vacated  on  the  ground  that  the  failure  to 
enter  an  appearance  at  last  named  term  was  excusable  neg- 
lect. So  soon  as  the  a})peal  was  reinstated  upon  the  docket 
by  this  judgment,  and  counsel  had  appeared  for  defendants, 
the  plaintiffs  moved  the  Court  to  dismiss  the  appeal  for  fail- 
ure of  the  defendants  to  cause  it  to  be  docketed  before  the 
term  of  the  Superior  Court  next  after  the  trial  in  the  Court 
of  the  Justice  of  the  Peace. 

The  plain  purpose  of  the  Legislature,  as  manift-sted  in  the 
statute  {The  Code,  §565),  was  to  expedite  the  disposition  of 
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appeals  from  the  Courts  of  Justices  of  the  Peace,  by  provid- 
ing that  they  should  stand  for  trial  de  novo  on  the  dockets 
of  the  Superior  Courts  at  the  first  terra  after  the  appeal 
should  betaken;  that  if  both  parties  should  appear,  judg- 
ment should  be  rendered  against  the  party  cast,  and  that 
where  the  defendant  should  make  default,  the  judgment  in 
certain  classes  of  cases  should  be  final,  and  in  other  actions 
by  default  and  inquiry  "to  be  executed  forthwith  by  a  jury." 
This  section  was  subsequently  so  amended  (Laws  of  1889, 
ch.  443)  that  where  the  party  appealing  should  fail  to  cause 
his  appeal  to  be  docketed  before  the  next  term  of  the  Supe- 
rior Court,  the  opposing  party  should  have  the  right  to  pro- 
cure a  transcript  of  the  Justice's  record,  docket  it  and  move 
to  dismiss  the  appeal  at  said  term.  The  amendment  seems 
to  have  been  enacted  in  furtherance  of  the  same  purpose  to 
prevent  unnecessary  delay  in  disposing  of  those  causes 
involving  small  amounts. 

The  case  was  tried  before  the  Justice  on  the  26th  of  Octo- 
ber, 1889,  and  his  return  was  handed  to  the  Clerk  October 
26th.  The  next  term  of  the  Superior  Court  was  held  in 
January  following.  The  defendants  neglected  to  pay  the 
Clerk's  fees  for  docketing  until  after  that  term,  and  conse- 
quently the  appeal  was  not  entered  on  the  docket  until  the 
March  Term,  1890.  Just  after  handing  the  transcri[)t  to 
the  Clerk — on  the  same  day — the  Justice  of  the  Peace  told 
the  defendants  that  the  Clerk  would  not  docket  the  appeal 
unless  they  should  pay  his  fees.  The  Clerk  had  the  right, 
even  under  the  common  law,  as  he  has  under  the  statute 
(The  Code,  §  3758),  to  demand  his  fees  in  advance.  West  v. 
Reynolds,  94  N.  C,  333;  Clerk  V.  Wagons,  4  Ired.,  131; 
Andrews  v.  Whisfiiant,  83  N.  C,  446;  Long  v.  Walker,  105 
N.  C,  97 ;  Martin  v.  Chastem,  75  N.  C,  96.  The  Clerk  fol- 
lowed the  suggestion  of  this  Court  made  in  West  v.  Reynolds, 
supra,  in  notifying  the  Justice  of  the  Peace  that  he  would 
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,e  •-•a;se  upon  the  docket  until  his  fees  should  be 
.    L^  latter  told  the  defendants  on  the  same  day  of 
V  >  itiiiand  and  purpose.     Both  the  original  pro- 
r'»  '''>♦/<•  and  the  amendatory  statute  indicate aa 
^  :ne  part  of  the  Legislature  lo  require  litigants  to 
^fic  :u  prosecuting  appeals  from  Justices  of  the  Peace. 
*cr'05?e  seems  to  have  been  to  prevent  parties  from 
^  ::t?ir  right  to  a  new  trial  in  an  intermediate  nisi  privs 
A  means  of  causing  useless  delay,  and  subjecting  tbe 
;1  iHirty,  meantime,  to  the  risk  of  losing  the  fruits  of 
^    ctv  n.    The  f)laintiflFs  might  have  docketed  and  dis- 
:  ><?<*;  the  appeal  at  the  January  terra  under  the  Act  of 
>.x<      When  it  was  entered  by  the  Clerk  at  the  instance  of 
.»t    rtrfeudants  at  the  next  succeeding  term,  the  plaintiff, 
:s:\  •  z  that  counsel  had  not  entered  an  appearance,  elected 
•.«»  .*>k  for  a  judgment  by  default,  instead  of  moving  to  dis- 
u  :?5s    When  the  Court  subsequently  declared  that  the  failure 
:o  apivar  was  excusable  negligence,  the  reinstated  case  stood 
uiva  the  docket  subject  to  the  right  of  the  plaintiffs  to  move 
:o  dismiss  thcHy  just  as  they  could   have   substituted  that 
tttotion-for  the  demand  for  judgment  by  default  at  the  pre- 
vious term.     After  the  judgment  had  been  vacated  and  the 
j^arties  were  appearing  before  the  Court    by   counsel,  the 
status  of  both  in  the  Court  was  the  same  as  if  the  judgment 
bv  default  had  never  been  entered  at  all.     There  was  no 
trrv>r  in  the  judgment  in  dismissing  the  appeal,  and,  as  that 
was  a  linal  disposition  of  the  case*  it  was  subject  to  review  in 
Uus  Court. 

No  error. 
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G.  E.  LEACH  et  al.  v.  C.  F.  LINDE. 

County  Commissioners — Jury — Tenn  of  Court — Judge — Code — 
Issues  —  Evidence  —  Damages  —  Fake  Representations — In- 
struction, 

1.  Where  the  statute  in  express  terms  gives  the  County  Commissioners 

power  to  provide  a  jury  for  two  weeks,  and  then  afterwards  the 
term  of  the  Court  is  lengthened  to  three  weeks,  they  have  power, 
by  implication,  to  provide  a  jury  for  the  third  week  also. 

2.  Where,  upon  failure  of  the  County  Commissioners  to  draw  a  jury  for 

such  third  week,  the  Court  orders  the  same  to  be  drawn  as  pre- 
scribed by  section  1782  of  The  Code,  such  jury  is  legal. 

3.  When  the  issues  raised  by  the  pleadings  are  comprehensive  enough 

to  allow  the  introduction  of  all  the  evidence  material  to  the  case, 
there  is  no  ground  of  exception. 

4.  Id  an  action  for  damages  for  having,  by  false  representations,  induced 

the  plaintiffs  to  accept  a  certain  ice  machine  and  bonds  represent- 
ing the  indebtedness  of  its  owners  thereon,  the  Court  refused  to 
instruct  the  jury  that  if  the  plaintiffs  could,  in  reasonable  time 
and  with  reasonable  outlay,  put  the  machine  in  the  condition 
required  by  the  contract,  they  could  not  recover  as  damages  the 
amount  they  paid  for  the  bonds:  Held,  no  error. 

5.  The  Court  should  not  give  instructions  when  there  is  no  evidence  to 

which  they  are  pertinent. 

This  was  a  civil  action',  tried  at  October  Term,  1890,  of 
Wake  Superior  Court,  before  BoyklUy  J, 

This  action  was  brought  to  recover  damages  of  the  defend- 
ant for  having  induced  the  plaintiffs  to  accept  a  lease  of  a 
certain  ice  plant  and  machinery  and  purchase  certain  bonds, 
by  false  and  fraudulent  representations  made  by  defendant, 
as  set  out  in  the  complaint. 

Issues  were  submitted  by  the  Court,  as  follows: 

1.  At  the  time  of  the  purchase  of  the  bonds  and  accep- 
tance of  the  lease  by  plaintiffs,  did  defendant  falsely  and 
fraudulently  represent  to  plaintiffs  that  the  plant  and  ice 
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machinery,  and  every  essential  part  thereof,  was  in  good 
repair  and  condition,  and  that  it  would  produce  fifteen  tons 
of  ice  per  day  at  a  cost  of  not  more  than  $2.25  per  ton? 

2.  Did  defendant  know  said  representation  to  be  false? 

3.  Were  the  plaintiffs  induced  by  said  representation  to 
purchase  said  bonds  and  accept  said  lease? 

4.  What  damage,  if  any,  are  plaintiffs  entitled  to  recover? 
The  following  prayers  for  instructions  were  refused,  and 

defendant  excepted : 

1.  If  the  plant  mentioned  in  the  complaint  could  have 
been,  in  a  reasonable  time,  with  a  reasonable  outlaj  of 
money,  so  repaired  and  improved  by  the  plaintiffs,  after  they 
took  possession  of  the  same,  as  to  place  it  in  the  condition 
required  by  the  contract,  then  the  plaintiffs  are  not  entitled 
to  recover  as  damages  the  $4,000  paid  for  bonds,  as  alleged 
in  said  complaint. 

2.  If  the  plant  mentioned  in  the  complaint  could  have 
been,  within  a  reasonable  time,  and  with  the  outlay  of  $2,400 
mentioned  in  this  complaint,  so  repaired  and  improved  by 
the  plaintiffs,  after  they  took  possession  of  the  same,  a.s  to 
place  it  in  the  condition  required  by  their  contract  of  Octo- 
ber 6th,  1888,  set  forth  in  the  complaint,  then  the  plaintiffs 
are  not  entitled  to  recover  as  damages  the  $4,000  paid  for 
bonds,  as  alleged  in  said  complaint. 

10.  Of  the  damages  claimed  by  the  plaintiffs,  to-wit,  the 
sum  paid  for  the  bonds  and  the  sum  expended  in  repairing 
the  plant,  they  are  entitled  to  recover  only  such  sum  as  was 
necessary  to  put  the  plant  in  good  repair  and  make  it  capa- 
ble of  producing  ice  as  required  by  the  contract  set  forth  in 
the  complaint. 

The  defendant  tendered  the  following  issues: 

1.  Did  the  defendant  make  to  the  plaintiffs  the  represen- 
tations alleged  in  the  sixth  article  of  the  complaint? 

2.  If  yes,  were  said  representations  false? 
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3.  If  false,  were  they  false  within  the  knowledge  of  the 
defendant? 

4.  Did  the  plaintiffs  in  accepting  the  lease  and  advanc- 
ing the  four  thousand  dollars  for  bonds,  as  alleged  in  the 
complaint,  rely  upon  said  representations? 

5.  If  yes,  was  such  reliance  reasonable? 

6.  What  damages,  if  any,  hath  the  plaintiffs  sustained? 
The  Court  refused  to  submit  these  issues,  and  defendants 

excepted. 

The  plaintiff  G.  E.  Leach  was  introduced,  and  testified  as 
follows:  "The  contract  between  plaintiffs  and  Linde  &  Law- 
rence was  made  in  New  York;  Linde  &  Lawrence  repre- 
sented that  they  owned  nine  hundred  and  eighty  shares  of 
the  capital  stock  of  the  Raleigh  Transparent  Ice  Company, 
a  corporation  existing  under  the  laws  of  the  State  of  New 
Jersey,  the  entire  capital  stock  being  one  thousand  shares, 
and  they,  Linde  &  Lawrence,  agreed  to  put  this  plant,  belong- 
ing to  said  corporation  in  the  city  of  Raleigh,  in  good  repair." 
The  plaintiffs  offered  to  show  by  the  witness  that  the  con- 
tract of  the  6th  dav  of  October,  1888,  was  drawn  by  one 
Clinch,  the  attorney  for  Linde  &  Lawrence,  and  executed  in 
the  office  of  said  attorney  in  New  York  City,  for  the  purpose 
of  showing  that  it  was  signed  in  plaintiff's  presence,  he  being 
present  in  said  attorney's  office  when  all  the  parties  signed 
the  said  contract,  and  further,  for  the  purpose  of  showing 
that  Clinch,  the  attorney  and  subscribing  witness,  was  a  citi- 
zen of  New  York.    The  defendant  objected,  the  Court  over- 
ruled the  objection,  and  defendant  excepted.     This  was  when 
the  said  contract  was  offered  in  evidence — the  witness  Leach 
being  upon  the  stand — and  the  Court  allowed  the  witness  to 
testify  that  the  contract  was  executed  by  all  the  parties  in  the 
office  of  Clinch  in  the  city  of  New  York,  and  that  Clinch, 
the  subscribing  witness,  was  a  citizen  and  resident  of  New 
Y'ork,  and  was  not  present  at  the  trial. 
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Messrs,  R.  H.  Battle,  S,  F,  Morde<^ai  and  Armistead  Jones, 
for  plaintiffs. 

Mr.  G,  V.  Strong,  for  defendant. 

Merrimox,  C.  J.:  The  statute  (Acts  1885,  ch.  180)  pre- 
scribes, among  other  things*,  that  certain  of  the  terms  of  the 
Superior  Court  of  the  County  of  Wake  shall  continue  for 
three  weeks,  "  to  be  for  the  trial  of  civil  business  alone." 
These  terms  are  to  be  devoted  to  the  proper  disposition  of  all 
kinds  of  civil  actions  and  proceedings  pending  in  the  Court, 
whether  they  be  such  as  require  trials  by  jury  or  not.  Hene€, 
the  statute  just  cited,  taken  as  it  must  be,  in  connection  with 
the  other  statute  {The  Code,  ch.  39,  in  respect  to  "jurors," 
especially  sections  1727,  1732)  contemplates  and  intends  that 
a  jury  shall  be  provided  for  each  week  of  the  terms  of  the 
Court  to  which  reference  is  thus  made.  The  third  w^eek  of  such 
terms,  as  well  as  the  two  preceding  weeks  thereof,  is  devoted 
to  the  disposition  of  civil  business— actions  that  generally 
require  jury  trials.  How  can  such  trials  be  had  without  a 
jury?  Is  it  not  obvious  that  the  statute  creating  these  terms 
intended  that  each  week  of  them  should  have  provided  for 
it  a  jury,  drawn  in  the  regular  method  prescribed?  In 
extending  the  terms  of  the  Courts  for  such  purpose,  by  plain 
implication  the  duty  of  the  County  Commissioners  was  cor- 
respondingly enlarged  so  as  to  require  them  to  provide  regu- 
larly a  jury  for  the  third  week  of  such  terms. 

It  is  true  that  the  statute  {The  Code,  §  1727)  provides  gen- 
erally, in  terms,  for  drawing  for  each  week  of  the  terms  of 
the  Superior  Courts  lasting  two  weeks,  but  its  chief  and  lead- 
ing purpose  is  to  provide  juries  for  the  regular  terms  of  the 
Courts,  and  a  jury  for  each  week  of  them.  At  the  time  the 
general  statute  in  respect  to  juries  was  first  enacted,  the 
regular  terms  of  the  Superior  Courts  did  not  extend  beyond 
two  weeks,  and  hence  the  County  Commissioners  were 
required  only  to  provide  a  jury  for  each  ^veek  of  a  term  of 
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that  length.  Afterwards,  when  the  terras  of  some  of  the 
Courts  were  extended  to  three  weeks,  as  in  the  case  of  the 
county  of  Wake,  the  statute  in  respect  to  juries  was  not,  in 
terras,  in  pertinent  respects;  correspondingly  modified,  but 
it  was  in  effect.  The  two  statutes  are,  in  important  respects, 
171  pari  materia,  and  must  be  taken  and  treated  together. 
That  in  regard  to  jurors  is  intended,  in  hirge  measure,  to 
effectuate  that  in  respect  to  Courts.  Hence,  when  the  statute 
first  above  cited  extended  the  terms  of  the  Court  one  week, 
it  had  the  effect  to  so  modify  the  statute  in  respect  to  juries 
as  to  require  a  jury  to  be  provided  for  that  week  in  the 
regular  method.  In  the  nature  of  the  matter,  and  in  view 
of  the  purpose  of  the  law,  it  would  be  impracticable,  unrea- 
sonable and  absurd  to  extend  the  terms  of  the  Court  one 
w^eek  for  general  purposes  and  provide  no  jury  for  that  week. 

It  appears  in  this  case  that  the  County  Commissioners,  for 
some  cause,  failed  to  draw  a  jury  for  the  third  week  of  the 
term  at  which  the  action  was  tried.  The  Court  directed  that 
a  jury  for  the  same  be  drawn  as  prescribed  and  allowed  by 
the  statute  {The  Code,  §  1732),  and  a  jury  was  so  drawn  and 
summoned  accordingly.  A  jury  thus  drawn  was  not  illegal ; 
it  was  such  as  the  law  allowed,  and  to  be  so  treated  for  all 
proper  purposes.  It  is  true  the  statute  provides  that  a  ju^y 
may  be  so  drawn  "if  the  Commissioners,  for  any  cause,  fail 
to  draw  a  jury  for  any  term  of  the  Superior  Court,  regular 
or  special,"  etc.  Here  the  Commissioners  provided  juries 
for  the  two  wrecks  of  the  term,  but  not  for  the  third  week. 
Clearly,  such  failure  came  within  the  mischief  provided 
against  by  the  section  of  the  statute  just  cited.  The  object 
of  the  statute  is  to  provide,  in  an  orderly  method,  unobjec- 
tionable jurors  for  the  Courts. 

The  defendant's  challenge  to  the  array  cannot,  therefore, 
be  allowed.     Hence,  his  first  exception  is  groundless. 

The  issues  of  fact  submitted  to  the  jury  were  clearly 
raised  by  allegations  of  the  complaint  broadly  denied  in  the 
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answer.  They  were  comprehensive,  and  afforded  the  defend- 
ant ample  opportunity  to  introduce  on  the  trial  all  evidence 
material  for  his  defence  and  to  raise  all  questions  of  law  in 
respect  to  the  materiality,  relevance  and  application  of  the 
same,  and  like  opportunity  as  to  the  evidence  of  the  plain- 
tiffs. The  verdict  of  the  jury  upon  them  would  settle  with 
sufficient  fullness  the  material  controverted,  constituent  facts. 
The  issues  tendered  by  the  defendant  might  have  served  the 
like  purpose,  but  scarcely  so  well,  because  they  were  unnec- 
essarily more  in  number  and  subdivided  the  material  inqui- 
ries to  be  made.  This  always  tends,  more  or  less,  to  confuse 
the  jury.    So  the  second  exception  is  without  force. 

The  evidence  objected  to  and  embraced  by  the  third 
exception  was  of  slight  importance,  not  such  as  in  its  nature 
would  prejudice  the  defendant.  It  tended,  in  some  degree, 
to  identify  the  contract  alleged  and  set  forth  in  the  com- 
plaint, to  show  that  the  defendant  had  knowledge  of  its  con- 
tents and  meaning,  and  .to  account  for  the  absence  of  the 
subscribing  witness  thereto.  This  exception  has  no  substan- 
tial merit. 

The  defendant  was  not  entitled  to  have  the  first,  second 
and  tenth  special  instructions  asked  for  by  him  given  to 
the  jury,  because  the  plaintiffs,  in  substance,  alleged,  and 
there  was  evidence  tending  to  prove,  that  they  were  induced 
to  lease  the  ice  manufactory  mentioned,  and  in  that  connec- 
tion to  pay  to  the  defendant  four  thousand  dollars  for  certain 
bonds  of  little  or  no  value  by  the  falee  and  fraudulent  rep- 
resentations made  by  him  to  them.     The  plaintiffs  allege 
that  the  defendant  falsely  and  fraudulently  represented  to 
them  that  the  ice  manufactory  was  a  good  one — in  good 
repair — that  it  was  capable  of  producing  a  certain  quantity 
of  ice  per  day  at  a  cost  not  exceding  a  specified  sum;  that 
the  ice  plant  was  of  great  value — forty  thousand    dollars. 
Hence,  they  believed  that  the  bonds,  whose  value  depended 
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upon  the  facts  thus  falsely  represented  to  exist,  were  of  sub- 
stantial value,  and  were  induced  to  buy  them.  It  is  alleged 
that  the  defendant  knew  that  such  representations  made  by 
him  were  false,  and  that  he  fraudulently  induced  the  plain- 
tiflFs  to  take  the  lease  and  pay  four  thousand  dollars  for  the 
bonds  thev  received  at  his  instance  and  solicitation,  and  for 
bis  benefit.  If  such  allegations  were  true,  the  plaintiffs  were 
entitled  to  recover  damages  upon  the  ground  that  they  were, 
under  the  circumstances,  fraudulently  induced  by  the  defend- 
ant to  buy  the  bonds,  which  he  represented  to  be  of  great 
value,  whereas  in  fact  thev  were  of  no  substantial  value. 
The  damage,  in  such  respect,  was  a  direct  result  of  the  fraud 
alleged,  and  the  plaintiffs  were  entitled  to  recover  on  account 
of  the  same. 

It  is  stated  in  the  case  that  the  evidence  sent  up  was  all 
that  bore  upon  the  special  instructions  asked  for  by  the 
defendant.  We  have  examined  it  carefully,  and  are  of 
opinion  that  there  was  no  evidence  that  could  warrant  the 
Court  in  giving  the  third,  fourth  and  fifth  special  instructions 
asked  for.  No  part  of  the  evidence,  nor  the  whole  of  it  together, 
accepted  as  true,  in  any  reasonable  view  of  it,  was  sufii- 
cient  to  prove  that  the  plaintiffs  '*knew  that  the  said  plant 
(the  ice  manufactory)  did  not  come  up  to  the  representations 
made  by  this  defendant,"  nor  that  the  plaintiffs  would  have 
taken  the  lease  if  they  had  known  that  the  representations 
made  by  the  defendant  were  false. 

The  Court  should  not  give  instructions,  special  or  other- 
wise, in  the  absence  of  evidence  to  which  they  are  pertinent, 
and  that  warrant  them.  It  would  be  error  to  do  so,  if  they 
prejudiced  the  adverse  party. 

The  Court  gave  the  eighth  and  ninth  special  instructions 
asked  for,  substantially  and  sufficiently,  in  its  charge  to  the 
jury,  to  which  there  was  no  exception.  Indeed,  it  was  very 
fair   and  suflBciently  explicit.     It  directed  the  attention  of 
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not  enter  the  case  upon  the  docket  until  his  fees  should  be 
paid,  and  the  latter  told  the  defendants  on  the  same  day  of 
the  Clerk's  demand  and  purpose.  Both  the  original  pro- 
vision of  Tlie  Code  and  the  amendatory  statute  indicate  an 
intent  on  the  part  of  the  Legislature  to  require  litigsDtsto 
be  diligent  in  prosecuting  appeals  from  Justices  of  the  Peace. 
The  purpose  seems  to  have  been  to  prevent  parties  from 
using  their  right  to  a  new  trial  in  an  intermediate  jmiprim 
court  as  a  means  of  causing  useless  delay,  and  subjecting  the 
successful  party,  meantime,  to  the  risk  of  losing  the  fruits  of 
his  victory.  The  plaintiffs  might  have  docketed  and  dis- 
missed the  appeal  at  the  January  term  under  the  Act  of 
1889.  When  it  was  entered  bv  the  Clerk  at  the  instance  of 
the  defendants  at  the  next  succeeding  term,  the  plaintiif, 
seeing  that  counsel  had  not  entered  an  appearance,  elected 
to  ask  for  a  judgment  by  default,  instead  of  moving  to  dis- 
miss. When  the  Court  subsequently  declared  that  the  failure 
to  appear  was  excusable  negligence,  the  reinstated  case  stood 
upon  the  docket  subject  to  the  right  of  the  plaintiffs  to  move 
to  dismiss  iheiif  just  as  they  could  have  substituted  that 
motion- for  the  demand  for  judgment  by  default  at  the  pre- 
vious term.  After  the  judgment  had  been  vacated  and  the 
parties  were  appearing  before  the  Court  by  counsel,  the 
status  of  both  in  the  Court  was  the  same  as  if  the  judgment 
by  default  had  never  been  entered  at  all.  There  was  no 
error  in  the  judgment  in  dismissing  the  appeal,  and,  as  that 
was  a  final  disposition  of  the  case/  it  was  subject  to  review  in 
this  Court. 

No  error. 
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G.  E.  LEA.CH  et  al.  v.  C.  F.  LINDE. 

County  Coviviimoners — Jwry — Term  of  Court — Judge — Code — 
Issues  —  Evidence  —  Damages  —  False  Representations — In- 
strudion. 

1.  Where  the  statute  in  express  terms  gives  the  CouDty  Commissioners 

power  to  provide  a  jury  for  two  weeks,  and  then  afterwards  the 
term  of  the  Court  is  lengthened  to  three  weeks,  they  have  power, 
by  implication,  to  provide  a  jury  for  the  third  week  also. 

2.  Where,  upon  failure  of  the  County  Commissioners  to  draw  a  jury  for 

such  third  week,  the  Court  orders  the  same  to  be  drawn  as  pre- 
scribed by  section  1782  ot  The  Code,  such  jury  is  legal. 

8.  When  the  issues  raised  by  the  pleadings  are  comprehensive  enough 
to  allow  the  introduction  of  all  the  evidence  material  to  the  case, 
there  is  no  ground  of  exception. 

4.  Id  an  action  for  damages  for  having,  by  false  representations,  induced 

the  plaintiffs  to  accept  a  certain  ice  machine  and  bonds  represent- 
ing the  indebtedness  of  its  owners  thereon,  the  Court  refused  to 
instruct  the  jury  that  if  the  plaintiffs  could,  in  reasonable  time 
and  with  reasonable  outlay,  put  the  machine  in  the  condition 
required  by  the  contract,  they  could  not  recover  as  damages  the 
amount  they  paid  for  the  bonds:  Held,  no  error. 

5.  The  Court  should  not  give  instructions  when  there  is  no  evidence  to 

which  they  are  pertinent. 

This  was  a  civil  action,  tried  at  October  Term,  1890,  of 
Wake  Superior  Court,  before  Boykin,  J. 

This  action  was  brought  to  recover  damages  of  the  defend- 
ant for  having  induced  the  plaintiffs  to  accept  a  lease  of  a 
certain  ice  plant  and  machinery  and  purchase  certain  bonds, 
by  false  and  fraudulent  representations  made  by  defendant, 
as  set  out  in  the  complaint. 

Issues  were  submitted  by  the  Court,  as  follows: 

1.  At  the  time  of  the  purchase  of  the  bonds  and  accep- 
tance of  the  lease  by  plaintiffs,  did  defendant  falsely  and 
fraudulently  represent  to  plaiutifls  that  the  plant  and  ice 
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After  the  evidence  liad  closed,  and  one  of  the  plaintiff's 
counsel  and  two  of  the  defendants'  counsel  had  addressed 
the  jury,  his  Honor  stated  to  plaintiff's  counsel  that  as  the 
plaintiff  had  not  had  the  books  of  the  corporation  examined 
by  an  expert  book-keeper,  he  would  instruct  the  jury  that 
the  plaintiff  was  not  entitled  to  recover  upon  the  issues  sub- 
mitted by  him  to  the  jury.  In  deference  to  this  opinion  of 
his  Honor  the  plaintiff  submitted  to  a  judgment  of  nonsuit. 
Judgment  entered.     Plaintiff  appealed  to  Supreme  Court. 

M}\  J.  S.  Maiming  and  E,  C.  Smithy  for  plaintiff. 
Mr.  John  \\\  Graham,  for  defendant. 

Mehrimon,  C.  J.:  The  cause  of  action  alleged  in  the  com- 
plaint consists,  in  substance,  of  the  alleged  false  and  fraudu- 
lent representations  of  the  defendants  made  to  the  plaintiff 
in  the  paper-writing,  a  copy  of  which  is  set  forth  above,  and 
otherwise  as  to  the  condition,  circumstances  and  solvency 
of  the  corporation  therein  named,  which  the  plaintiff 
reasonably  believed  to  be  true,  and  whereby  he  was  fraudu- 
lently misled  and  induced  to  buy  the  shares  of  stock  men- 
tioned of  the  defendants  in  that  corporation,  which  were 
really  of  no  value,  and  to  convey  to  them  his  tract  of  land 
mentioned  of  large  value;  and  further,  of  the  false  and 
fraudulent  warranty  of  the  truth  of  such  representation  made 
by  the  defendants  to  the  plaintiff  as  additional  inducement 
to  him  to  buy  such  stock  of  no  value. 

There  was  evidence  for  the  plaintiff,  on  the  trial,  tending 
to  prove  that  the  representations  made  by  the  defendant  to 
him  in  the  paper-writing  and  otherwise  were  not  true;  that 
the  corporation  was  insolvent;  that  it  was  not  prosperous, 
but  declining;    that  its  indebtedness  was  greater  and  its 
resources  less  than  represented ;  that  the  dividend  mentioned 
was  not  declared  out  of  the  net  earnings  of  the  corporation, 
and  that  the  defendants  knew  these  facts;  that  they  encour- 
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aged  and  induced  the  plaintiff  to  believe  these  representa- 
tions and  to  close  the  proposed  transaction.  There  was 
evidence  for  the  defendants  tending  to  prove  the  contrary. 

In  this  state  of  the  case  the  presiding  Judge  said  "  that,  as 
the  plaintiff  had  not  had  the  books  of  the  corporation  exam- 
ined by  an  expert  book-keeper,  he  would  instruct  the  jury 
that  the  plaintiff  was  not  entitled  to  recover."     In  this  there 
is  error.     The  plaintiff  was  not  concluded  by  the  fact  that 
he  did  not  have  such  examination  made.     He  was  not  bound 
to  verify  the  representations  made;  he  might,  as  a  matter  of 
caution,  have  done  so,  but  he  might  not  unreasonably  believe, 
rely  and  act  upon  the  plain,  pertinent  and  material  state- 
ments made  by  the  defendants  to  him  in  the  paper-writing 
and  otherwii-e.      If  the  plaintiff  believed  them  to  be  true, 
and  acted  upon  them,  and  the  defendants  knew  them  to  be 
false,  and  intended  fraudulentl)'  thereby  to  induce  the  plain- 
tiff to  purchase  their  shares  of  stock,  of  no  value,  at  the  price 
he  paid  for  them,  he  might  recover,  notwithstanding  he  did 
not  cautiously  have  their  representations  verified.    Such  veri- 
fication was  not  intended  for  the  benefit  of  the  defendants; 
much  less  was  it  intended  to  shield  or  relieve  them  from 
liability  for  fraud  and  deceit  they  might  perpetrate  upon  the 
plaintiff.     The  pa  per- writing,  and  particularly  the  last  clause 
of  it  in  respect  to  the  verification  of  its  statements,  might, 
taken  in  connection  with  other  evidence  favorable  to  the 
defendants,  be  evidence  of  their  good  faith  and  going  to 
prove  that  the  plaintiff  did  not  rely  upon  their  representa- 
tions; but,  on  the  other  hand,  the  same  might,  along  with 
other  evidence  favorable  to  the  plaintiff,  be  evidence  of  a 
fraudulent  contrivance  to  deceive  and  mislead  him.     Fraud 
is  protean  in  its  devices  and  endless  in  its  shifts  and  subter- 
fuges.   What  is  evidence  of  it,  or  its  absence,  oftentimes 
depends  more  or  less  upon  the  condition  of  matters  and 
things  material  and  the  attending  circumstances.     In  one 
aspect  of  the  evidence  in  this  case,  accepted  as  true,  the 
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material  representations  in  the  paper-writing  in  effect  made 
to  the  plaintiff,  and   other  like  representations  otherwise 
made  to  him  by  the  defendants,  were  grossly  false  and  so 
within  their  knowledge.     And  it  might  be  fairly  inferred, 
from  the  nature  of  the  matter  and  the  evidence,  that  the 
paper-writing,  and  particularly  the  last  clause  of  it,  was  an 
artful  shift  to  mislead  and  deceive  the  plaintiff,  a  man  little 
familiar  with  such  matters,  as  to  the  sincerity  and  good  faith 
of  the  defendants  in  respect  to  the  proposed  sale  of  the  shares 
of  stock  mentioned.     In  another  aspect  of  it  more  favorable 
to  the  defendants,  the  paper-writing,  and  especially  the  last 
clause  of  it,  would  be  evidence  tending  to  show  their  good 
faith,  and  that  the  plaintiff,  in  buying  the  shares  of  stock 
and  the  sale  of  his  land,  relied  upon  his  own  judgment  and 
information  gathered  from  other  sources  than  the  defendants. 
If  the  defendants  knew  that  the  representations  made  by 
them  in  the  paper-writing  and  otherwise,  as  in  evidence, 
were  false— as  the  evidence,  much  of  it,  tended  to  prove — it 
would  be  most  unreasonable  to  infer  that  they  intended  or 
expected  the  same  to  be  verified  or  scrutinized.     On  the  other 
hand,  in  view  of  parts  of  the  evidence,  the  reasonable  and 
just  inference  would  be  that  the  last  clause  of  the  paper- 
writing  was  inserted  to  simulate  great  fairness  and  candor 
on  the  part  of  the  defendants,  and  thus  the  more  successfully 
entrap,  deceive  and  mislead  the  plaintiff,  a  man,  as  the  evi- 
dence tended  to  show,  not  familiar  with  such  matters.    Such 
view  of  the  evidence  would  be  strengthened  by  the  fact  that 
the  verification  suggested  was  to  be  made  bj'  an  expert  book- 
keeper, at  the  expense  of  the  plaintiff.     Shrewd  men  of  expe- 
rience might  think  and  expect  that  a  man  of  small  experi- 
ence, after  such  flattering  representations,  would  not  have 
such  verification  made  at  his  own  cost. 

Hence,  the  paper-writing,  including  the  last  clause  of  it, 
was  simply  evidence.  It  did  not  conclude  the  plaintiff,  as 
the  Court  intimated  it  did. 
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There  is,  therefore,  error.  The  judgment  of  nonsuit  must 
be  set  aside  and  the  case  disposed  of  according  to  law.  To 
that  end,  let  this  opinion  be  certified  to  the  Superior  Court. 
It  is  so  ordered.  Error. 


CANDACE  WILLIAMS  v.  ALONZO  NEVILLE. 

Removal  of  Administrator — Appointment  of  Next  of  Kin — 

Renunciation. 

1.  The  next  of  kin  of  a  deceased  person  has  a  right  to  administer  upon 

his  estate  within  six  months  after  his  death,  or,  in  lieu  thereof, 
within  that  time  to  have  appointed  such  person  as  he  may  select, 
if  in  other  respects  qualified. 

2.  The  Code  requires  that  before  any  person  other  than  the  next  of  kin 

can  be  appointed  administrator  within  six  months  from  the  dece- 
dent's death,  a  written  renunciation  of  such  next  of  kin  must  be 
filed  with  ipe  Clerk,  unless  after  thirty  days,  upon  citation  to  show 
cause,  he  is  adjudged  to  have  renounced  ;  and  the  mere  expressed 
intent  of  such  person  that  he  would  noc  have  anything  to  do  with 
the  administration  is  no  valid  renunciation. 

3.  If  the  next  of  kin,  in  answer  to  citation,  name  his  appointee,  and 

such  person,  after  appointment,  fails  to  qualify,  then,  though  six 
months  had  not  expired,  the  Clerk  would  be  authorized  to  appoint 
another. 

4.  In  a  proceeding  to  remove  an  administrator,  one  N.,  and   have 

appointed  in  his  stead  E.  W.  T.,  instituted  by  the  decedent's  next 
of  kin,  W.,  it  appeared  that  the  decedent  died  in  May,  1890  ;  N. 
was  appointed  in  Jnne,  and  after  W.  had  declared  she  would  not 
have  anything  to  do  with  the  administration.  In  September  W. 
wrote  to  the  Clerk  who  made  the  appointment,  that  she  still  claimed 
the  right  to  administer  and  wished  the  appointment  of  one  J.  S.  T. , 
and  J.  S.  T.  wrote  he  would  accept.  In  October  W.  filed  a  paper 
formally  renouncing  her  right  to  administer  in  favor  of  E.  W.  T., 
and  the  motion  for  the  removal  of  N.  and  the  appointment  of 
E.  W.  T.  in  his  place  was  heard  on  October  27th,  and  refused  on 
the  ground  that  she  (W)  had  already  renounced  in  favor  of  J.  S.  T. : 
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Held  J  to  be  error, — (1)  E.  W.  T.  should  have  been  appointed,  and 
was  not  bound  to  go  before  the  Clerk  to  qualify  within  the  six 
months  from  the  decedent's  death,  nor  at  all,  pending  the  appeal 
to  the  Judge  upon  the  Clerk's  refusal  of  the  motion  for  removal 
and  appointment,  and  after  the  Clerk  had  adjudged  that  the  plain- 
tiiT  had  not  the  right  to  administer ;  (2)  The  proper  course  of  pro- 
cedure is  to  allow  E.  W.  T.  reasonable  time  after  N.'s  removal, 
not  less  than  thirty  days,  to  qualify ;  (3)  The  Clerk  has  no  jurisdic- 
tion to  appoint  pending  the  appeal. 

Appeal  from  an  order  of  Boykiiij  J.,  overruling  an  order 
previously  made  by  Lassiter,  Clerk  of  the  Superior  Court  of 
Granville  County,  refusing  to  remove  a  creditor  who  had 
been  appointed  administrator  and  appoint  a  person  desig- 
nated by  the  next  of  kin  of  the  decedent. 

The  order  of  the  Clerk  appealed  from  was  as  follows: 

"This  motion  to  remove  Alonzo  Neville,  administrator  of 
Emily  Knight,  coming  on  to  be  heard  and  having  been 
heard,  and  said  Alonzo  Neville  having  offered  in  evidence  a 
letter  of  one  Mrs.  Candacc  Williams,  dated  8th  September, 
1890,  to  R.  W.  Lassiter,  C.  S.  C,  also  a  letter  of  J.  S.  Timber- 
lake  to  him,  said  Clerk  of  stiid  date,  and  the  said  Alonzo 
Neville  admitting  that  the  renunciation  of  said  Mrs.  Candace 
Williams  was  duly  executed  before  F.  P.  Pierce,  the  subscrib- 
ing witness,  w^hich  paper  is  filed,  and  no  charges  being  pre- 
ferred against  s*xid  administrator,  the  Court  is  of  opinion 
that  he  should  not  be  removed  from  his  office,  and  that  said 
Mrs.  Candace  Williams  had  no  right  or  power  to  name  the 
administrator  of  Mrs.  Knight.  The  Court  finds  as  a  fact, 
and  it  is  admitted,  that  said  Emily  Knight  died  8th  May, 
1890,  in  Granville  County,  and  that  Mrs.  Candace  Williams 
is  the  next  of  kin  of  said  deceased,  and  that  said  Alonzo 
Neville  is  the  largest  creditor  of  said  estate.  From  this  rul- 
ing said  Candace  Williams  and  her  said  appointee  appealed," 
etc 

The  facts  appearing  from  the  record  and  findings  of  the 
Court  below  are  set  out  in  the  opinion. 
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Mr.  J.  B.  Batchdor,  for  plaintiff. 

Messrs.  R,  H.  Battle,  M.  V.  Lanier  and  N.  B.  Cannadyy  for 
defendant. 

Avery,  J. :  It  is  conceded  that  Candace  Williams,  being 
the  only  sister  of  the  decedent,  who  left  neither  husband, 
child  nor  brother  surviving  her,  had  the  right  to  administer 
within  six  months  after  her  sister's  death.  She  had  also  the 
right  within  that  time  to  select  and  recommend  such  person 
as  she  might  prefer  if  she  did  not  wish  to  administer  her- 
self, and  if  her  nominee  was  suitable  in  character,  habits 
and  intellect,  to  demand  his  appointment  Little  v.  Berry, 
94  N.  C,  433;  Ritchie  v.  McAudin,  1  Haywood,  220;  Pearce 
V.  Ciw/rir,  8  Jones,  71 ;  Wallisy.  ITaHw,  Winston,  78;  Schouler 
on  Exrs.,  §  113. 

Emily  Knight  died  in  Granville  County  on  the  8th  day 
of  May,  1890.  On  the  14th  of  June,  1890,  the  Clerk  of  the 
Superior  Court  of  Granville  County  granted  letters  of  admin- 
istration to  the  defendant  Alonzo  Neville,  who  was  the  largest 
creditor.  Candace  Williams  had  not  filed  any  paper  renounc- 
ing her  right,  as  next  of  kin,  to  administer,  but  the  defend- 
ant had  visited  her  at  her  home  in  Franklin  County,  after 
the  death  of  her  sister  and  before  the  said  14th  of  June,  and, 
in  a  conversation  then  had  with  her,  she  had  declared  to 
him  "  that  she  would  not  have  anything  to  do  with,  and 
would  not  administer  upon,"  the  estate  of  the  decedent. 
The  Codey  §  1378,  provides  that  "  when  any  person  applies 
for  administration,  and  any  other  person  has  a  prior  right 
thereto,  a  written  renunciation  of  the  person  or  persons  hav- 
ing such  prior  right  must  be  produced  and  filed  with  the 
Clerk."  It  is  manifest,  therefore,  that  the  language  used  by 
the  plaintiff  in  conversation  did  not,  in  contemplation  of  law, 
amount  to  a  renunciation.  In  Hill  v.  Alspaugh,  72  N.  C, 
404,  the  Court,  construing  sections  6,  7  and  8  of  Battle's 
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Revisal(rA6  Code,  §§1378  to  1380),  8aid:   "We  think  the 
true  intent  and  meaning  of  the  statute  is,  that  the  persons 
primarily  entitled  to  administration  shall  assert  their  right 
and  comply  with  the  law  within  six  months  after  the  death 
of  the  intestate ;  and  that  a  party  interested,  wishing  to 
quicken  their  diligence  within  that  time,  must  do  so  by  cita- 
tion as  prescribed  by  statute,  or  if  a  person  not  preferred 
applies  for  administration  within  six  months  he  must  pro- 
duce the  written  renunciation  of  the  person  or  persons  hav- 
ing prior  right."    It  was  only  after  the  lapse  of  six  months 
that  the  Clerk  had  the  right  to  appoint  the  "  most  competent 
creditor,"  when  plaintiff  had  neither  renounced  in  writing 
nor  applied  for  letters  for  herself  or  some  suitable  person 
selected  by  her     After  the  expiration  of  thirty  days  (after 
June  8, 1890),  the  defendant  might  have  applied  to  the  Clerk 
to  issue  a  citation  to  the  plaintiff  to  show  cause  why  she 
should  not  be  decreed  to  have  renounced.    It  was  his  own 
folly,  if,  instead  of  pursuing  the  course  plainly  pointed  out 
by  the  law,  he  applied  for  and  obtained  letters  of  adminis- 
tration at  the  expiration  of  only  thirty-six  days  after  the 
death  of  Emily  Knight.    It  was  in  his  power  to  compel  herto 
renounce  or  actively  assert  her  right  within  twenty  days.  In 
the  absence  of  such  citation,  the  law  gave  the  plaintiff  six 
months  to  deliberate  and  determine  whether  she  would  apply 
for  letters  of  administration  to  be  issued  either  to  herself  or  her 
appointee.    The  appointment  of  Neville  having  been  made 
contrary  to  law,  the  Clerk  ought  first  to  have  revoked  the 
letters  illegally  issued  to  him,  upon  the  motion  of  the  person 
entitled   to  administer  or   to  nominate,  and   then    to  have 
allowed  a  reasonable  time  for  her  or  her  appointee  to  qualify. 
Hughes  v.  P/p^n,  Philips,  4.    If  the  plaintiff,  in  answer  to  a 
citation  issued  in  the  manner  indicated  by  the   law,  had 
claimed  the  right  for  herself  or  another,  and    the  p.eTson 
named  by  her  had  been  appointed  by  the  Court,  and  had 
failed  or  refused  within  a  rea.sonable  time  to  qualify,  then. 
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though  the  six  months  had  not  expired,  the  Clerk  would 
have  been  authorized  by  law  to  appoint  another.  Stoker  v. 
Kendall,  Bu^ee,  242. 

On  the  8th  day  of  September,  1890,  Candace  Williams 
wrote  a  letter  to  the  Clerk  (R.  W.  Lassiter)  stating  that  she 
claimed  her  right  to  administer  within  six  months  (four 
months  only  having  then  expired)  from  the  death  of  her 
sister;  that  she  had  given  that  privilege  to  J.  S.  Timberlake, 
and  wished  him  to  revoke  the  letters  of  administration  which, 
as  she  had  ascertained  from  reading  an  advertisement,  had 
been  granted  to  the  defendant.  She  insisted  also  that,  as 
the  larger  part  of  the  property  was  in  Franklin  County, 
letters  ought  to  be  granted  by  the  Clerk  of  the  Superior 
Court  of  that  County.  On  the  same  day  (September  Sth) 
J.  S.  Timberlake  also  wrote  to  R.  W.  Lassiter,  Clerk,  that,  at 
the  request  of  plaintiff,  he  had  consented  to  administer  on 
the  estate  of  her  sister,  Mrs.  Knight,  and  would  administer 
within  six  months,  as  he  claimed  a  right  to  do,  but,  as  the 
most  of  her  estate  was  in  Franklin  County,  he  expected  to 
administer  there.  It  was  evident  that  J.  S.  Timberlake  had 
advised  her,  upon  such  information  as  he  had,  that  the  Clerk 
of  the  Superior  Court  of  Franklin  County  alone  had  juris- 
diction, whereas,  in  fact,  the  Court  of  Granville  had  acquired 
sole  jurisdiction  by  first  moving  in  the  matter,  though  its 
order  was  subject  to  revocation  on  motion  of  plaintiff.  The 
Code,  §  1 375 ;  Claywell  v.  Sudderth,  11  N.  C,  287. 

On  the  1st  day  of  October,  1890,  the  plaintiff  filed  before 
R.  W.  Lassiter,  Clerk  of  the  Superior  Court  of  Granville,  the 
following  paper,  addressed  to  Lassiter,  Clerk : 

•*  I,  Candace  Williams,  sister  of  Mrs.  Emily  Knight,  and 
entitled  to  administer  on  her  estate,  hereby  renounce  my 
right  to  qualify  as  such  administrator,  and  request  that  the 
Clerk  of  the  Superior  Court  appoint  E.  W.  Timberlake.  I 
further  certify  that  I  am  the  only  sister,  living,  of  the  said 
Emily  Knight,  and  that  she  had  no  brother  at  her  death. 
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October  1, 1890."    (Signed  by  Candace  Williams,  and  wit- 
nessed by  F.  P.  Pierce.) 

"  I  am  well  acquainted  with  Mrs.  Candace  Williams,  and 
she  is  the  only  sister  of  Mrs.  Emily  Knight.  I  farther  kin<w 
that  she  has  no  brother  living."    (Signed  by  F.  P.  Pierce) 

On  the  27th  of  October,  1890,  the  parties,  with  their  attor- 
neys, appeared  before  said  R.  W.  Lassiter,  Clerk,  when  he 
refused  the  motion  to  remove  Alonzo  Neville,  as  administra- 
tor, resting  his  ruling  in  express  terms  upon  the  ground  thai 
the  letter  of  Candace  Williams,  dated  September  8th,  and 
that  of  J.  8.  Timberlake  of  the  same  date,  amounted  to  a 
total  revocation  on  her  part,  and  that  "  Mrs.  Candace  Wil- 
liams had  no  right  or  power  to  name  the  administrator  of 
Mrs.  Knight."     This  ruling  was  palpably  erroneous.    In 
Little  v.  Berry,  mpra,  this  Court,  conceding  that  no  question 
had  ever  been  raised  as  to  the  right  of  the  next  of  kin  to 
renounce  in  favor  of  a  suitable  person  selected  by  them  where 
a  decedent  had  died  intestate,  went  further,  and  overruling 
Suttle  V.  Taraer,  8  Jones,  403,  declared  that  the  same  rule 
applied  in  case  of  the  appointment  of  an  administrator  cum 
testamento  annexo,  whether  the  will  was  proven  and  the  exec- 
utor qualified  before  July  1st,  1869,  under  the  provisions  of 
Revised  Code,  ch.  40,  §  2,  or  after  that  date  under  the  Code 
of  Civil  Procedure,  which  was  then  enacted.      The  Code, 
§  1376;  Bat.  Rev.,  ch.  45,  §  1.    The  appeal  in  that  case  was 
from  an  explicit  ruling  of  the  Judge  below  that  the  next  of 
kin  had  no  right  to  designate  the  peraon  who  should  be 
appointed  in  their  stead. 

The  refusal  to  appoint  E.  W.  Timberlake,  who  was  nomi- 
nated on  October  1st,  was  error  on  the  part  of  the  Clerk,  and 
after  the  appeal  to  the  Judge  of  the  Superior  Court  on  the 
27th  of  October,  1890,  the  Clerk  had  no  further  control  over 
the  matter.  The  previous  notice,  dated  August  8th,  to  the 
effect  that  the  plaintifiF  expected  to  renounce  before  the  Clerk 
in  Franklin  County  in  favor  of  J.  S.  Timberlake,  and  ask 
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Lassiter  to  revoke  the  letters  to  Neville,  was  not,  as  it  was 

• 

not  intended  to  be,  a  renunciation  of  a  right  to  administer, 
such  as  would  justify  the  order  made.  The  paper  filed  Octo- 
ber Ibt  was  a  formal  renunciation  in  favor  of  her  own  nomi- 
nee, E.  W.  Timberlake,  within  less  than  five  months  after 
Mrs.  Knight's  death.  It  was  the  first  renunciation  filed,  and 
it  was  a  conditional  one.  E.  W.  Timberlake  was  not  required 
to  go  before  the  Clerk  on  the  27th  of  October,  anticipating 
the  action  of  the  Clerk,  with  a  bond  executed  in  the  same 
sura  named  in  Neville's  bond.  There  is  neither  precedent 
nor  reason  for  such  practice.  Upon  his  examination  as  an 
applicant,  under  section  1388  of  The  Code,  the  Clerk  might 
have  valued  the  personal  property  at  a  higher  figure  after 
acquiring  such  information  as  he  could  give  than  he  had 
previously  done.  So  that  the  framers  of  the  statute  must 
have  contemplated  that  the  amount  of  bond  should  depend 
upon  the  application  and  examination  of  the  principal  named 
in  it,  unless  the  Clerk  preferred  to  examine  another  person. 

After  the  appeal  to  the 'Superior  Court  on  October  27th, 
E.  W.  Timberlake  was  not  required  to  appear  before  the 
Clerk  for  the  twelve  days  remaining  after  the  expiration  of 
the  whole  of  the  six  months  pending  the  appeal  In  the 
higher  Court,  and  go  through  the  vain  ceremony  of  tender- 
ing a  bond  in  a  sum  fixed  by  himself  to  a  Clerk  who  had 
solemnly  declared,  as  a  conclubion  of  law,  that  the  plaintiff 
had  no  right  to  select  him  and  demand  his  appointment 
and  Neville's  removal. 

On  the  27th  of  October,  1890,  the  attorneys  of  the  plain- 
tiff entered  the  motion,  which  appears  of  record,  to  appoint 
E.  W.  Timberlake  in  accordance  with  the  request  dated 
October  I,  1890,  and  it  was  this  motion  which  was  refused 
on  that  day,  and  from  which  an  appeal  was  then  and  there 
taken,  as  appears  from  the  Clerk's  order.  The  fact  that  Can- 
dace  Williams  and  her  husband,  pending  that  appeal,  and 
before  it  was  heard  before  -Boi//:m,/.,  at  January  Term,  1890, 
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filed  before  the  Clerk  a  more  formal  renunciation  in  favor  of 
E.  W.  Timberlake,  does  not  affect  his  right,  or  her  right  for 
him,  to  insist  upon  the  removal  of  Neville,  and  his  appoint- 
ment by  reason  of  the  designation  on  October  1st.  After  the 
controversy  had  been  transferred  to  the  Superior  Court  in 
term  time  the  Clerk  had  no  jurisdiction  of  the  matter.  The 
paper  dated  "November  Term"  purports  to  be  only  "a  rati- 
fication of  the  power  I  (she)  have  heretofore  given  him, 
E.  W.  Timberlake,"  to  act  as  such,  evidently  referring  to 
the  paper  of  October  1st. 

The  Judge  finds  as  a  fact  that  E.  W.  Timberlake  hasnever 
applied  for  letters  of  administration.  It  was  a  vain  and 
foolish  thing  to  apply  after  refusal  of  an  application  made 
in  due  time  to  have  Neville  removed.  He  could  not  be 
appointed  till  the  defendant  could  be  removed,  and  his 
removal  was  to  be  made,  if  at  all,  at  the  instance  of  the 
plaintiff.     Garrison  v.  Cox^  95  N.  C,  353. 

It  was  error  to  refuse  to  remove  Neville  when  he  had  been 
appointed  contrary  to  law. .  The  Clerk  ought  to  have  removed 
him,  and  to  have  given  notice  to  E.  W.  Timberlake  to  qualify 
within  a  reasonable  time— say  thirtj'^  days  from  service  of 
notice — and  such  will  be  the  proper  order  when  this  opinion 
shall  be  certified.     Wallis  v.  Wallis,  supra.     In  the  case  of 
Stoker  v.  Kendall^  supra^  the  facts  were  that  a  creditor  gave 
notice,  as  Neville  should  have  done  in  this  case,  to  one  who 
was  the  next  of  kin  of  a  decedent,  that  he  will  make  appli- 
cation at  a  certain  term  of  the  County  Court  for  letters  of 
administration,  and   at  said   term   the  person   so    notified 
appeared  before  the  Court,  and  an  order  was  entered  appoint- 
ing him,  with  the  proviso  that  he  should  give  bond  in  a  sum 
named.    This  Court  said  in  that  case  that  three  months  after 
entering  the  order  of  appointment  was  more  than  a  reason- 
able time  to  allow  him  for  filing  bond,  and  on  his  failure  to 
do  so  before  the  next  February  Term  it  was  proper  for  the 
County  Court  to  then  appoint  the  creditor.     What  is  reason- 
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able  time,  when  the  statute  does  not  fix  it,  is  a  question  for 
the  Court.     Hughes  v.  Pipkin,  supra. 

We  think,  for  the  reasons  stated,  that  there  was  no  error  in 
the  ruling  of  the  Court  below  that  the  Clerk  erred  in  refus- 
ing to  remove  the  defendant,  and  that  the  plaintiff  being 
entitled  on  the  1st  of  October  to  designate  a  suitable  person 
to  act  as  administrator,  and  her  motion  being  then  refused, 
has  still  the  right  to  demand  the  appointmentof  E.  W.  Tim- 
berlake,  if  he  be  adjudged  a  suitable  person,  or  to  adminis- 
ter herself,  or  designate  another  person.     There  is  no  error. 

Affirmed. 


L.  C.  ROWLAND  et  al.  v.  JOHN  FORLAW. 

Lessor  and  Lessee — Lien  of  Landlord — Distress — Tenant. 

1.  Except  in  case  of  landlord  and  tenant    provided  for  specially  by 

statute,  the  lessor  has  no  lien  upon  the  product  of  the  leased  prop- 
erty as  rent ;  it  is  for  all  purposes,  until  division,  deemed  vested  in 
the  tenant,  and  his  sale  to  third  persons  before  the  rent  is  ascer- 
tained and  set  apart  conveys  a  good  title. 

2.  The  common  lav^  remedy  of  lessors  by  distress  does  not  obtain  in  this 

State. 

This  was  a  civil  action,  in  the  nature  of  trover,  brought 
to  recover  the  value  of  certain  fish-scrap  and  oil  sold  by 
B.  L.  Webb  &  Co.,  who  were  in  charge  of  plaintiffs'  mills,  to 
the  defendant,  tried  at  Fall  Term,  1890,  of  the  Superior 
Court  of  Carteret  County,  before  Armjield^  J. 

His  Honor  refused  to  give  instructions  asked,  and  charged 
the  jury  as  follows: 

"  That  the  contract  between  plaintiffs  Rowland  and  B.  T. 
Webb  &  Co.,  was  not  a  copartnership  contract,  but  was  a 
contract  of  rental  of  the  property  of  plaintiffs  for  one-fourth 
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of  the  product  of  the  factory.  That  if  the  plaintiffs  were  in 
possession  of  the  property  in  controversy,  under  the  contract 
introduced  in  evidence,  the  same  having  been  delivered  to 
them,  and  defendant  purchased  it  and  took  it  away,  then, 
whether  said  property  (^scrap  and  oil)  was  divided  or  not,  the 
plaintiffs  are  entitled  to  recover,  that  being  the  effect  of  the 
contract." 

The  defendant  requested  the  Court,  among  other  prayers, 
to  give  the  following  instruction: 

"4.  If  said  Benjamin  T.  Webb  was  the  lessee  of  plaintiff 
of  *The  Steep  Point  Fish-scrap  and  Oil  Factory,'  and  was 
in  possession  of  said  factory  and  fish-scrap  and  oil  therein, 
under  an  agreement  to  pay,  as  rent  therefor,  a  portion  or  per- 
centage of  the  profits  or  the  gross  products  of  scrap  and  oil, 
and  the  defendant  Forlaw  purchased  from  said  Webb  from 
said  factory,  fish-scrap  and  oil  m  bulky  or  which  had  never  been 
divided^  or  set  apart  to  plaintiffs  as  rent,  then  the  plaintiffs  are 
not  entitled  to  recover  any  amount,  as  plaintiffs  had  no  pos- 
session, or  right-  of  property,  sufficient  to  maintain  this 
action,  nor  any  lien  by  statute  or  otherwise  in  the  fish-scrap 
and  oil  until  a  division.  The  plaintiffs'  cause  of  action  is 
against  Benjamin  T.  Webb,  if  anyone." 

The  defendant  excepted  to  the  instruction  given,  and  to 
the  refusal  to  charge  as  requested.     Defendant  appealed. 

The  other  material  facts  are  .stated  in  the  opinion  of  the 
Court. 

No  counsel  for  plaintiff. 

Mr.  C.  R.  Thomas,  Jr.y  for  defendant. 

Avery,  J. — after  stating  the  facts:  By  the  terms  of  the 
covenant  entered  into  between  the  plaintiffs  Ralph  Howland 
and  L.  C.  Howland  and  B.  F.  Webb  &  Co.,  the  plaintiffs 
agree  to  "furnish"  the  firm  "a  purse  seine  and  two  purse 
boats,  also  the  fish-scrap  and  oil  works,  with  appurtenances, 
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situated  on  Steep  Point  on  North  River,"  while  Webb  &  Co. 
agreed  to  "deliver"  to  him  "one-fourth  of  the  gross  product 
of  oil  and  scrap  of  said  factory,  seine  oil  to  be  barrelled  and 
scrap  in  bulk  in  scrap-house,  all  to  be  in  shipping  order." 
B.  T.  Webb  &  Co.  further  covenanted  to  pay  all  of  the 
expenses  of  catching  fish  and  that  incurred  in  running  the 
factory  during  the  year,  and  to  fill  certain  engagements  for* 
furnishing  scrap  previously  made  by  the  plaintiffs  with  a 
customer. 

Before  it  was  declared  by  statute  {The  Code,  §1754)  that 
crops  raised  on  land  leased  for  agricultural  purposes  should 
be  deemed  vested  in  the  landlord  to  secure  the  payment  of 
his  rents,  his  advancements  and  expenditures  for  making 
and  saving  crops,  and  the  performance  on  the  part  of  the 
tenant  of  the  stipulations  in  the  lease,  the  title  to  the  whole 
of  the  crop  was,  in  contemplation  of  law,  vested  in  the  tenant 
(even  where  the  parties  had  agreed  upon  the  payment  as 
rent  of  a  certain  portion  of  the  crop)  until  a  division  had 
been  made  and  the  share  of  the  landlord  had  been  set  apart 
to  him  in  severalty.  Dearer  v.  Rice^  4  Dev.  &  Bat.,  431; 
Gordon  v.  Armstrong^  5  Ired.,  409;  Biggs  v.  FeiTelly  12  Ired.,  1 ; 
Ross  V.  Swarringer,  9  Ired.,  481.  This  was  an  agreement  to 
pay  for  the  rent  of  the  manufacturing  establishment,  the 
seine  and  boats,  a  certain  proportion  of  the  oil  and  scrap 
manufactured,  instead  of  a  rent  in  money,  and  constituted 
Webb  &  Co.  neither  partners  nor  servants  (or  croppers)  of 
Howland,  but  simply  renters.  Biggs  v.  Fe^^rell,  supra,  and 
Ross  V.  SivarringeTf  supra,  Webb  &  Co.  were  to  divide  the 
product  of  the  mill  and  set  apart  Rowland's  share.  The 
oil  works,  with  all  appurtenances,  situated  on  Steep  Point, 
were  described  with  sufficient  certainty  to  pass  a  definite 
interest.  These  provisions  in  the  agreement  are  distinctive 
characteristics  of  a  lease.  Harrison  v.  Ricks,  71  N.  C.,7,  and 
Haywood  v.  Rogers,73  N. C.,320.  As  the  works^with  appur- 
tenances, were  not  demised  for  agricultural  purposes,  no  lien 
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in  favor  of  the  lessor  attached  to  the  scrap  and  oil  made. 
The  plaintiffs  have  only  their  common  law  remedy.  The 
common  law  right  of  distress  or  rent  was  held  to  be  incon- 
sistent with  the  spirit  of  our  statutes  in  North  Carolina. 
Taylor's  Landlord  and  Tenant,  §  558;  Deaver  v.  Rice,  supra. 
Where  a  plaintiff  recovered  in  an  action  of  ejectment,  the 
crop  growing  on  the  land  when  he  was  not  in  poagession 
passed  with  the  land,  but  he  could  neither  recover  specific 
articles  (whether  crops  or  trees)  that  had  been  severed  from 
the  land  during  the  occupancy  by  the  trespasser,  in  an  action 
of  replevin,  nor  their  value  in  trover,  of  one  who  had  bought 
from  the  latter.  Brothers  v.  Hurdle,  10  Iredell,  490;  Ray  v. 
Gardner,  82  N.  C,  454:  Harrison  v.  Hoff,  102  N.  C,  128. 
The  remedy  in  such  cases  was  an  action  of  trespass  for  niemc 
profits  against  the  party  evicted.  The  very  forcible  reason 
given  by  Pearson,  J.,  for  adopting  this  rule  was  that,  in  a 
country  where  there  were  no  markets,  overt  public  policy 
forbade  that  everyone  who  purchased  a  load  of  wood  or  a 
bushel  of  corn  should  incur  a  liability  to  the  owner  of  the 
land  from  which  it  had  been  severed,  if  it  should  afterwards 
appear  that  they  had  purchased  from  a  tenant  holding  over, 
or  other  trespasser.  Brothers  v.  Hurdle,  svpra.  The  public 
would  be  subjected  to  the  same  inconvenience  if  every  pur- 
chaser of  fish-scrap  or  oil  from  the  lessees  of  an  establishment 
where  it  is  made  subjected  himself  to  a  liability  equal  to  the 
value  of  the  article  purchased,  in  case  of  failure  on  the  part 
of  the  lessee  to  pay  the  full  amount  of  rent  according  to  the 
stipulations  of  the  lease.  The  plaintiffs  abandoned  the  ancil- 
lary remedy  (claim  and  delivery),  and  relied  upon  showing 
a  conversion  of  their  property  by  the  defendant,  who  had 
bought  a  quantity  of  scrap  and  oil,  the  product  of  the  works 
leased,  from  B.  T.  Webb  &  Co.  It  is  manifest  that  they  can 
neither  maintain  an  action  of  trover  against  the  purchaser 
from  Webb  &  Co.  for  the  value  of  the  property,  nor  resort 
to  the  ancillary  remedy  and  thereby  establish  a  right  to  seize 
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the  specific  article  sold  by  said  lessees.  Cooley  on  Torts,  page 
445.  Having  no  lien  by  virtue  of  The  Code,  §  1754,  until  the 
receipt  of  their  rent  in  kind,  plaintiffs  can  look  only  to  the 
lessees  to  deliver  it,  or  account  for  its  value  if  they  sell.  The 
lessees,  until  the  division  was  made  under  the  contract  with 
the  lessor,  were,  in  contemplation  of  law,  the  owners  of  all 
of  the  scrap  and  oil  manufactured.  The  effect  of  a  sale  of 
any  part  of  the  scrap  or  oil  made  was  to  subject  them  to 
liability  to  the  lessors  pro  tanio  for  the  value  of  the  landlord's 
proportion.  There  was  error  in  the  refusal  of  the  Judge  to 
charge  that,  under  the  contract,  B.  T.  Webb  &  Co.  were  les- 
sees, and  the  defendant  incurred  no  liability  by  buying  scrap 
that  had  not  been'  set  apart  and  delivered  to  plaintiffs,  or 
their  agent,  as  rent,  and  that,  by  a  sale  of  any  portion  of  the 
undivided  products  of  the  manufacturing  establishment 
leased  to  them,  B.  T.  Webb  &  Co.  passed  a  good  title  to  the 
purchaser.  For  the  error  pointed  out,  a  new  trial  must  be 
awarded.  It  is  useless  to  discuss  the  other  assignments  of 
error.  New  trial. 


L.  WOODLIEF,  Adm>,  v.  SARAH  J.  BRAGG  et  al. 
Claims  Against  Estate — Creditors — Statute  of  Li  nutations, 

1.  When  the  creditor  presented  his  claim  against  the  estate  of  deceased 

person  within  one  year,  the  same  not  being  the  i  barred  by  the 
statute  of  limitations,  and  the  administrator,  without  having 
admitted  its  correctness  in  terms,  tiled  his  petition  to  make  assets) 
to  pay  the  debts  of  the  estate  :  Heldj  that  the  defendants  in  such 
proceedings  could  not  be  allowed  to  set  up  the  statute  of  limita- 
tions in  resistance  to  this  claim. 

2.  The  personal  representative  represents  tlie  deceased,  and  his  admis- 

sion of  the  correctness  of  a  claim,  unless  impeached  for  fraud,  will 
estop  the  heirs. 

8.  "When  the  personal  representative  does  not  deny  the  correctness  of 
the  claim  filed  with  him  in  proper  time,  but  filed  his  petition  to 
make  assets  to  pay  it,  this  is  strong  proof  that  he  admitted  it. 
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This  was  a  civil  action,  tried  before  Boykin,  J.,  at  Janu- 
ary Term,  1891,  of  Granville  Superior  Court. 
The  facts  are  sufficiently  stated  in  the  opinion. 

Mr,  J.  W.  Graham,  for  plaintiff. 

Messrs,  L.  C.  Edwards  and  J,  B.  Batchdor,  for  deft- ndants. 

Clark,  J. :  The  creditor  presented  the  claims  now  in  dis- 
pute to  the  administrator  within  one  year  of  his  qualifica- 
tion, and  said  claims  were  not  barred  by  the  statute  of  limi- 
tations at  the  death  of  the  intestate.  The  administrator  files 
this  petition  to  condemn  proceeds  of  sale  of  certain  real 
estate  in  the  Clerk's  office  as  assets  to  pay  debts,  there  being 
an  insufficiency  of  assets,  and  the  defendants,  the  heirs  at 
law,  seek  the  benefit  of  the  statute  of  limitations. 

The  Code,  §  164,  provides  that  if  a  claim  is  "filed  with  the 
personal  representative  within  the  time  above  specified  (i.e. 
one  year  after  grant  of  letters  to  the  personal  representative), 
and  the  same  shall  be  admitted  by  him,  it  shall  not  be  neces- 
sary to  bring  an  action  upon  such  claim  to  prevent  the  bar.'' 
The  Code,  §  1429,  provides  that  if  action  should,  notwith- 
standing, be  brought,  the  plaintiff  must  pay  the  costs  unless 
payment  is  unnecessarily  delayed  or  neglected,  or  the  defend- 
ant refuses  to  refer  the  matter.  The  first  section  above  cited 
(164)  provides  generally  that  the  statute  under  such  circum- 
stances ceases  to  run,  and  there  is  nothing  which  would  seem 
to  indicate  a  suspension  of  the  statute  as  to  the  personal  rep- 
resentative only,  leaving  the  heir  at  law  to  be  protected  by 
the  lapse  of  time.  Action  could  only  be  brought  against  the 
personal  representative,  and  the  statute  (§  1429),  to  discourage 
the  bringing  of  such  action,  provides  that  the  plaintiff  shall 
pay  the  costs,  except  in  certain  instances,  which  do  not  apply 
to  this  case. 

When  judgment  is  obtained  agaiiTst  the  personal  repre- 
sentative, the  heir  at  law  cannot  plead  the  statute  of  limita- 
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tions  unless  there  is  fraud  and  collusion.  Speer  v.  James,  94 
N.  C,  417 ;  Long  v.  Oxford^  at  this  term.  The  reason  of  this  is 
that  the  personal  representative  represents  the  deceased,  and 
hence,  when  a  judgment  isobtained  agamst  him,  in  the  absence 
of  fraud  and  collusion,  it  is  conclusive  as  to  the  validity  of 
the  indebtedness  against  the  heir  as  well  as  against  the  dis- 
tributee. For  the  same  reason, ^ince  the  amendment  of  The 
Chdcy  §  164,  by  ch.  80,  Acts  1881  (the  provision  above  quoted), 
the  heir  is  as  much  barred  by  the  filing  of  the  claim  within 
the  prescribed  time  and  its  admission  by  the  personal  repre- 
sentative, as  he  would  be  by  the  latter  submitting  to  a  judg- 
ment. It  will  be  noted  that  the  claim  in  controversy  in 
Beiers  v.  Park,  88  N.  C,  456,  was  a  cause  of  action  accrued 
prior  to  the  Code  of  Civil  Procedure  and  section  164  did 
not  apply  to  it  at  all.  HaU  v.  Gibbs,  87  N.  C,  4.  Besides, 
a  judgment  had  been  obtained  on  that  claim,  and  the  amen- 
datory act  (ch.  80,  Acts  1881),  now  before  us,  could  have  no 
application. 

In  the  present  case  it  is  not  expressly  found  that  the 
administrator  admitted  the  claim.  In  Fleniming  v.  Flemming, 
85  N.  C,  127,  where  this  provision  was  construed.  Smith, 
C.  J.,  says  the  creditor  had  perhaps  the  right  to  "  deem  the 
acceptance  (of  the  claim  by  the  administrator)  without 
remark  as  arresting  the  running  of  the  statute."  We  do  not 
hold  that  reception  of  claim  by  the  administrator  without 
objection  is  per  se  an  "admission"  of  its  correctness,  but 
here  not  only  the  claim  was  filed  in  proper  time  and  no 
objection  was  made,  but  the  administrator  files  the  petition 
to  obtain  assets  to  pay  it.  This  is  strong  proof  that  he  did 
not  deny  its  correctness  but  "admitted  "  it — certainly  it  is  so 
in  the  absence  of  any  proof  whatever  to  the  contrary. 

Per  curiam.  No  error. 
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JUNIUS  F.  ROGERS  et  al.  v.  THE  BANK  OF  OXFORD. 

Interest  —  Usury  —  Contract  —  Bond  —  Consent  —  Reference— 
Motion — Exception  —  Penalty  for  Usury — Stat^de  of  Limi- 
tations. 

f 

1.  An  order  of  reference  entered  "by  the  Court  without  objection  from 

either  side  is  **  by  consent."  The  facts  found  were  approved  by 
the  Court,  and  are  not  reviewable  in  this  Court. 

2.  When,  at  the  final  report  of  a  referee,  a  party  moved  to  exclude  cer- 

tain charges  or  items,  thin  will  be  treated  as  an  exception  thereto, 
and  there  can  be  no  question  as  to  the  motion  being  in  apt  time, 
as  no  objection  by  the  other  side  was  made. 

8.  An  action  to  recover  the  penalty  for  usury  must  be  brought  within 
two  years  from  the  time  the  usury  was  paid. 

4.  In  an  action  by  a  firm  and  their  surety  to  a  contract  to  secure  a  bal- 
ance due  after  advancements  made,  brought  against  a  bank  for  an 
account  and  settlement,  and  also  to  ntop  the  foreclosure  of  a  mort- 
gage executed  by  one  of  the  firm  to  further  secure  the  said  bal- 
ance: Heldf  (1)  that  more  than  two  years  having  elapsed  since  the 
cause  of  action  accrued,  the  penalty  for  usury  could  not  be  recov- 
ered; (2)  that,  as  between  the  bank  and  the  firui,  the  usurious 
tran5actions  wtre  separate  and  distinct  from  the  indebtedoesd  of 
the  firm,  not  necessary  to  the  ascertainment  of  the  balance,  and 
that  relief  to  the  extent  of  the  usurious  interest  charged  could  not 
be  granted:  (3)  that  in  ascertaining  the  balance  for  which  the 
obligors  on  the  bond  are  liable,  as  such,  only  bix  per  cent,  interest 
can  be  charged,  and  after  the  balance  is  ascertained  eight  per 
cent,  thereon,  according  to  the  contract;  (4)  that,  as  against  the 
surety,  six  per  cent,  should  b^  charged  in  ascertaining  the  balance, 
and  eight  per  cent,  thereafter,  according  to  the  contract. 

This  was  a  civil  action,  tried  at  November  Term,  1890, 
of  Granville  Superior  Court,  before  MacRae,  J, 

The  plaintiffs  executed  to  the  defendant  a  bond,  whereof 
the  following  is  a  copy: 

"$5,000.  Oxford,  N.  C,  Nov.  1, 188G, 

"  For  value  received,  we,  John  B.  Booth,  J.  F.  Rogers  and 
C.  M.  Rogers,  hereby  acknowledge  ourselves  jointly  and  sev- 
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erally  bound  to  the  Bank  of  Oxford  in  the  sum  of  five  thou- 
sand dollars,  and  hereby  also  bind  our  heirs,  executors, 
administrators  and  assigns. 

"Witness  our  hands  and  seals,  the  day  and  date  above 
written. 

"The  foregoing  obligation  is  made  to  secure  the  Bank  of 
Oxford  for  such  amounts,  not  exceeding  five  thousand  dol- 
lars, as  it  may  advance  to  said  John  B.  Booth  and  J.  F. 
Rogers,  firm  of  Booth  &  Rogers,  who  propose  to  trade  and 
deal  in  leaf  tobacco.  The  amount  due  at  any  time  shall  be 
evidenced  by  the  account  which  the  Bank  of  Oxford  agrees 
to  open  with  said  Booth  &  Rogers,  and  is  to  include  and 
secure  all  amounts  drawn  by  them  for  any  purpose  whatso- 
ever. All  advances  under  this  agreement  may  be  discon- 
tinued by  the  Bank  of  Oxford  upon  three  days*  notice,  and 
the  account  shall  stand  for  settlement  in  fifteen  days  there- 
after, when  the  balance  shall  be  considered  due  and  payable. 
If  not  paid,  interest  thereafter  shall  be  at  eight  per  cent,  per 
annum.  This  agreement  terminates  on  the  31st  day  of 
October,  1887,  and  the  obligors  hereto  shall  be  held  bound 
for  whatever  balance  may  then  appear  to  be  due  the  said 
Bank  of  Oxford,  with  interest  thereafter  at  the  rate  of  eight 
per  cent,  per  annum. 

"Witness:  John  B.  Booth,     [Seal.] 

J.  F.  RoGEKs,         [Seal.] 
C.  M.  Rogers."      [Seal.] 

The  defendant  had  loaned  to  Booth  &  Rogers,  the  firm 
mentioned  therein,  large  sums  of  money  before  the  date  of 
this  bond,  and  it  claimed  a  considerable  "balance  as  due  it 
from  them  at  that  time  on  account  of  former  dealings.  As 
contemplated  by  the  bond,  the  defendant  advanced  to  the 
firm  large  sums  of  money  between  its  date  and  the  time  the 
agreement  therein  specified  terminated.  It  charged  the  firm 
interest  for  the  money  it  loaned  them  from  time  to  time  at 
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the  rate  of  twelve  per  centum  per  aDuum,  and  this  was 
charged  and  paid  monthly. 

In  addition  to  the  bond  above  set  forth,  the  plaintiff  B.  F. 
Rogers  executed  to  the  defendant  a  mortgage  of  a  valuable 
tract  of  land  to  secure  it  as  to  moneys  it  might  advance  to 
the  said  firm. 

The  defendant  claimed  that  the  firm  mentioned  owed  it 
a  large  balance  on  account  of  such  advancements,  and  was 
proceeding  to  sell  the  land  embraced  by  the  mortage 
referred  to  by  virtue  of  a  power  of  sale  therein  contained  to 
pay  such  balance.  The  plaintiffs  brought  this  action  to 
prevent  such  sale  and  compel  the  defendant  to  an  account 
and  settlement  of  the  dealings  and  transactions  between 
them  and  it,  alleging  that  they  owed  it  very  little,  if  any- 
thing, etc.  The  defendant  admitted  some  of  the  all^tions 
of  the  complaint,  and  denied  many  of  the  material  ones. 
The  sale  of  the  land  waa  stayed,  pending  the  action  by 
injunction. 

The  Court  in  the  course  of  the  action,  by  order,  appointed 
a  referee  to  find  the  material  facts  and  to  take  and  state  an 
account,  and  make  report  of  the  same.  Accordingly  the 
fa'cts  were  found,  the  account  stated  and  report  thereof  filed. 
The  defendant  filed  exceptions  thereto,  which  the  Court  over- 
ruled. At  a  subsequent  term,  on  the  coming  in  of  an 
amended  report,  the  plaintiffs  did  not  file  formal  exceptions, 
but  filed  a  motion  in  writing,  objecting  to  sundry  items  of 
charge,  and  among  these,  charges  of  usury  exacted  by  the 
defendant,  etc.  The  Court  overruled  the  motion  thus  made, 
confirmed  the  report,  gave  judgment  in  favor  of  the  defend- 
ant for  the  balance  as  ascertained  to  be  due  from  the  plain- 
tiffs, and  directed  a  sale  of  the  land  mentioned,  etc.  The 
plaintiffs  having  excepted,  appealed  to  this  Court. 

Messrs.  R,  H.  Battle,  M.  V.  Lanier  and  N.  B,  Cannady,  for 
plaintiffs. 
Messrs,  L.  C.  Edwards  and  /.  JB.  Batchelor,  for  defendant 
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Merrimon,  C.  J.:  The  order  of  reference  to  find  the  mate- 
rial facts  and  state  the  necessary  account  was  entered  by  the 
Court  without  objection  from  either  of  the  parties.  It  was, 
therefore,  entered  by  consent.  The  referee  filed  his  report 
and  the  defendant,  having  filed  exceptions  thereto,  they 
were  overruled.  There  was  a  re-reference  and  an  amended 
report.  The  Court  approved  the  findings  of  fact.  These 
findings  are  not  reviewable  here.  Wadesboro  v.  AtkinsoUy 
107  N.  C,  817,  and  cases  there  cited. 

The  plaintiffs  did  not  formally  file  exceptions  to  the  report 
of  the  referee,  but  at  the  term  when  the  final  amended  report 
was  filed  they  "moved  "  without  objection,  so  far  as  appears, 
to  exclude  certain  items  of  charge  and  other  charges  of 
interest,  which  the  plaintiffs  insisted  represented  certain 
usury  exacted  from  them  by  the  defendant.  This  motion 
iu  writing  embraced  several  specified  objections  to  the  report, 
and  it  was  in  effect  exceptions  thereto,  and  should  have  been 
so  treated.  It  served  the  purpose  of  exceptions  as  effectually 
as  if  it  had  been  so  called.  It  was  insisted  on  the  argument 
that  if  it  should  be  treated  as  exceptions  they  were  not 
made  in  apt  time.  They  were  made  at  the  term  when  the 
completed  report  was  filed.  But  if  it  be  granted  that  they 
should  have  been  made  when  the  report  was  at  first  filed, 
there  was  no  objection  to  filing  them  on  the  part  of  the 
defendant,  and  the  Court  entertained  and  overruled  them. 
This  had  the  effect  to  cure  any  irregularitj'^  as  to  the  time  of 
filing  the  same.  So  that  such  exceptions  must  be  treated, 
for  all  pertinent  purposes,  as  having  been  made. 

But  if  such  exceptions  had  not  been  filed,  it  was,  never- 
theless, competent  for  the  plaintiffs  to  move,  and  insist  before 
the  Court,  that  it  should,  upon  the  record,  including  the 
findings  of  fact  and  the  report,  enter  a  particular  judgment 
asked  for  by  them,  and  if  the  Court  had  declined  to  grant 
the  same  they  might  have  assigned  error.    The  defendant 
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might  have  done  the  like.  This  is  so,  because  it  was  the 
duty  of  the  Court  to  inspect  the  whole  record  and  enter  such 
judgment  as  it  would  properly  warrant.  Indeed,  in  such 
case  the  appellant  might  take  advantage  of  error  in  the  judg- 
ment in  this  Court,  in  the  absence  of  any  formal  assignment 
of  error,  if  the  error  appeared  on  the  face  of  the  record.  The 
Code,  §  957;  Thornton  v.  Brady,  100  N.  C,  38  ;  Bmh  v.  Hall, 
95  X.  C,  82 ;  State  v.  Watkins,  101  N.  C,  702 ;  McKimon  v. 
MoMson,  104  N.  C,  354. 

One  leading  purpose  of  this  action  is  to  compel  an  account 
and  settlement  of  the  dealings  and  transactions  between  the 
plaintiffs  Booth  and  J.  F.  Rogers,  trading  and  doing  busi- 
ness as  partners  under  the  name  of  Booth  &  Rogers,  and 
the  defendant,  during  the  whole  period,  beginning  on  the 
11th  day  of  November,  1885,  and  ending  at  the  time  of  tak- 
ing the  account.  Adverting  now  to  this  view  of  the  case, 
it  appears  from  the  report  of  the  referee  that  the  defendant 
exacted  from  the  firm  considerable  sums  of  usury.  The 
plaintiffs  insist  that  such  sums  shall  be  placed  to  their  credit 
in  stating  the  account.  The  defendant,  on  the  contrary, 
objects  and  contends  that  this  cannot  be  done,  because, 
granting  that  the  usury  was  exacted,  it  was  actually  paid  by 
the  firm  more  than  two  years  next  before  this  action  began, 
and,  moreover,  its  exaction  and  payment  was  a  transaction 
concluded,  distinct,  separate  and  apart  from  the  indebtedness 
of  the  firm  to  the  defendant  on  account  of  money  advanced 
to  them  fro;ii  time  to  time.  It  certainly  appears  that  the 
defendaht^harged  the  firm  interest  dail}'  on  balances  in 
their  favor  at^^ihs  rate  of  twelve  per  centum  per  annum,  and* 
at  the  end  of  each  month  they  paid  the  same  by  their  check 
on  their  deposit  with  the  defendant.  It  is  clear  that  the  firm 
gave  their  check  from  time  to  time,  and  the  defendant 
received  the  same  as  payment  for  the  interest  so  exacted. 
The  mere  fact  that  the  firm  paid  such  rate  of  interest  reluc- 
tantly— did  not  want  to  do  so — could  not  defeat  the  purpose 
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of  payment  and  the  legal  character  of  the  transaction.  The 
exaction  was  illegal,  and  the  firm  might  afterwards  have 
recovered  back  twice  the  amount  of  interest  so  paid  if  it  had 
brought  its  action  for  the  purpose  within  two  years  next 
after  such  payment;  but  it  did  not  do  so,  and  it  is  now  too 
late.  The  Code,  §  3836.  It  was  insisted  on  the  argument  that 
the  Court,  in  the  exercise  of  its  jurisdiction  in  equitable 
matters,  could  and  would  grant  relief  to  the  extent  of  the 
usury  exacted.  This  it  might  do,  if  the  interest  had  not 
been  actually  paid  as  a  transaction  separate  and  distinct 
from  the  indebtedness  of  the  firm  to  the  defendant.  There 
was  a  clear  purpose  of  the  parties  to  treat  the  matter  of 
interest  as  apart  and  distinct  from  the  advancement  of  money 
to  the  firm,  however  reluctantly  the  latter  paid  the  usurious 
rate.     Cobb  v.  Morgan,  83  N.  C,  211. 

A  second  purpose  of  the  action  is  to  ascertain  and  deter- 
mine the  measure  of  the  liability  of  the  plaintiffs  to  the 
defendant  upon  the  bond  specified  in  the  pleadings.     It  was 
contemplated  and  expected  by  the  parties  that  the  defendant 
would,  from  time  to  time  between  the  1st  day  of  November, 
1886,  and  the  31st  day  of  October,  1887,  lend— "  advance"— 
to  the  business  firm  of  Booth  &  Rogers  considerable  sums  of 
money,  and   the  purpose  of  the  bond   in  question  was  to 
secure  to  the   defendant  any   balance,  not  exceeding  five 
thousand  dollars,  that  the  firm  might  owe  it  upon  the  termi- 
nation of  such  loans  as  contemplated  and  provided  by  the 
bond.    It  did  not,  in  terms  or  by  just  implication,  embrace 
any  balance  or  balances  of  money  advanced   to  the  firm 
before  or  after  the  period  above  specified — there  is  nothing 
in  it  that  intimates  such  purpose.    The  obligation  was  to 
secure  such  balance  of  such  sums  of  money  as  the  defend- 
ant "  may  advance"  to  the  firm — not  of  such  sums  as  it  had 
advanced— and  the  agreement,  by  its  express  terms,  was  to 
be  at  an  end  on  a  day  specified. 
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The  provision  of  the  condition  of  the  bond,  that  "  it  is  to 
include  and  secure  all  amounts  drawn  by  them,  (the  firm) 
for  any  purpose  whatsoever,"  does  not  imply  for  all  possible 
purposes.  It  must  be  interpreted  as  extending  to  amounts 
drawn  for  any  lawful  purpose  pertinent  to  and  within  the 
meaning  of  the  business  specified  of  the  firm.  It  is  not  to 
be  presumed  that  the  parties  contemplated  any  unlawful 
purpose,  or  business  transactions  or  practices  other  than  such 
as  were  legitimate,  if  the  same  were  within  the  knowledge 
of  the  defendant.  "  Hence  it  was  not  expected  that  the 
defendant  w-ould  advance  to  the  firm  from  time  to  time 
large  sums  of  money  and  exact  interest  therefor  at  the  rate 
of  twelve  per  centum  per  annum.  It  was  not  within  the 
meaning  of  the  bond  that  the  dealings  between  the  defend- 
ant and  the  firm,  as  to  the  purpose  specified,  should  be  based 
upon  such  an  unlawful  rate  of  interest.  Nor  did  the  obli- 
gors in  the  bond  agree  to  pay  the  balance  of  such  advances 
of  money  ascertained  by  the  allowance  of  unlawful  rates  of 
interest.  In  view  of  the  nature  of  the  matter,  it  may  be 
fairly  said,  in  the  absence  of  any  stipulated  rate  of  interest, 
that  they  expected  the  defendant  would  charge  and  receive 
for  the  use  of  its  money  so  advanced  the  lawful  interest^ — 
that  is,  interest  at  the  rate  of  six  per  centum  per  annum. 
By  reasonable  implication  it  came  within  the  scope  of  the 
agreement  of  the  obligors  of  the  bond  that  they  would  pay 
the  balance  of  the  money  so  advanced,  allowing  the  defend- 
ant the  lawful  rate  of  interest,  They  certainly  expected 
that  the  defendant  would  "  advance" — lend — the  firm  money, 
and  as  certainly  that  the  bank  would  demand  and  the  firm 
would  pay  interest,  and  at  the  lawful  rate. 

Hence,  in  ascertaining  the  balance  for  which  the  obligors 
of  the  bond  are  liable  as  such,  the  defendant  can  only  be 
allowed  interest  at  the  rate  of  six  per  centum  per  annum, 
and  interest  upon  the  balance  ascertained  at  the  rate  of  eight 
per  centum  per  annum,  because  the  latter  rate  as  to  the  bal- 
ance was  stipulated  for  in  the  bond. 
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The  plaintiffs  Booth  and  J.  F.  Rogers  are  before  the  Court 
as  partners  composing  the  firm  of  Booth  &  Rogers,  and  also 
as  individuals,  and  the  defendant  is  entitled  to  judgment 
against  them  for  the  balance  of  money  due  it  upon  their 
whole  dealings  and  transactions  with  it,  embraced  by  the 
pleadings,  without  regard  to  the  usury  paid,  and  to  have  the 
mortgage  specified  in  the  pleading  foreclosed,  and  the  land 
embraced  by  it  sold  to  that  end,  if  need  be;  but  the  defend- 
ant is  entitled  to  have  judgment  against  the  plaintiff  Clin- 
ton M.  Rogers  for  the  balance  of  moneys,  not  exceeding  five 
thousand  dollars,  advanced  to  the  firm  of  Booth  &  Rogers 
during  the  period  specified  in  the  bond;  that  balance  to  be 
ascertained  by  allowing  the  defendant  interest  for  the  use  of 
the  money  so  advanced  at  the  rate  of  six  per  centum  per 
annum,  and  interest  on  such  balance  at  the  rate  of  eight 
per  centum  per  annum. 

The  account  and  judgment  must  be  modified  in  accord- 
ance with  this  opinion,  and  as  thus  modified  affirmed.  To 
that  end  let  the  opinion  be  certified  to  the  Superior  Court. 
It  is  so  ordered. 

Clark,  J.,  dissents. 

Per  Curiam.  Modified  and  affirmed. 


REUBEN  BARBEE  et  al.  v.  B.  W.  BARBEE  et  al. 

Deed — Evidence — Parol  Testimony  to  Vary  Recitals — Recital  of 
Payment  of  Purchase- money — Partition — The  Corfe,  §590 — 
Interested  Witness. 

1.  The  recital  in  a  deed  of  the  receipt  of  the  consideration  is  not  con- 
tractual in  its  character,  and  is  only  prima  facie  evidence  of  the 
payment  of  the  purchase-money,  which  may  be  rebutted  by  parol 
testimony. 
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2.  In  proceedings  for  partition  of  real  estate  the  plaintiffs  proposed  to 
show  that  in  the  division  of  certain  lands  of  G.,  the  heirs  of  whom 
were  the  parties  to  these  proceedings,  an  agreement  was  made 
between  him  and  them  by  which  some  were  to  pay  others  for 
equality  of  partition  :  Held^  that  G.  being  a  witness  and  a  party 
in  interest,  the  testimony  was  incompetent. 

This  was  a  special  proceeding  for  the  partition  of  real  estate 
between  the  heirs  at  law  of  one  Gray  Barbee,  tried,  upou 
appeal  from  the  Clerk,  before  MacRae,  J.,  at  October  Term, 
1890,  of  Durham  Superior  Court. 

The  questions  presented  for  review  related  to  certain 
alleged  advancements  made  by  the  said  Barbee  to  several 
heirs  mentioned  in  the  petition. 

The  facts  are  set  out  in  the  opinion. 

Messrs,  J.  Parker y  R.  B,  Boone  and  W.  A.  Guthrie,  for 
plaintiffd. 

Messrs,  J.  W.  Graham  and  F.  L.  Fuller,  for  defendants. 

Shepherd,  J. :  Although  the  record  is  very  voluminous, 
containing  the  report  of  the  referee,  a  very  considerable 
amount  of  testimony  and  many  exceptions,  it  seemed  to  be  the 
understanding  of  counsel  that,  for  the  purposes  of  this  appeal, 
but  two  questions  w^ere  necessary  to  be  argued  by  them,  and 
decided  by  the  Court. 

1.  The  first  question  involves  the  correctness  of  his  Honor's 
ruling  that  the  recitals  of  the  payment  of  the  considerations 
set  forth  in  the  deeds  executed  by  the  said  Barbee  to  several 
of  his  children  were,  in  the  absence  of  allegations  and  proof 
of  mistake,  fraud,  etc.,  so  far  conclusive  as  to  preclude  the 
introduction  of  parol  testimony  to  show  the  true  character 
of  the  transactions,  and  thus  rebut  the  presumption  of  a  sale 
arising  from  such  recitals.  There  was  abundant  testimony 
to  sustain  the  findings  of  the  referee  that  the  conveyances 
were  intended  as  advancements.     Indeed,  it  was  admitted 
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by  the  parties  examined,  that  they  had  not,  in  fact,  paid  the 
considerations  mentioned,  and  it  also  appears  that  Mr.  Bar- 
bee  had  charged  some  of  his  children  with  the  payment  of 
certain  amounts  in  favor  of  others  for  the  purpose  of  equal- 
izing the  partial  distribution  of  his  property.  There  can  really 
be  no  question  that  such  was  his  intention,  but  it  is  earnestly 
insisted  that  parol  testimony  cannot  be  heard  to  show  such 
intention  until  the  conveyances  are  corrected  in  respect  to 
the  recitals  above  mentioned.  In  support  of  this  position 
we  are  referred  to  the  case  of  Wilkinson  v.  Wilkinson,  2  Dev. 
Eq.,  376.  There  a  father  conveyed  land  to  his  son  by  a  deed 
of  bargain  and  sale,  which  recited  the  payment  of  several 
hundred  dollars  as  purchase-money.  The  Court  held  that 
the  proof  offered  to  show  that  the  consideration  had  not  been 
paid  was  insufficient,  but  it  was  at  the  same  time  declared 
that  had  the  testimony  been  satisfactory  it  would  not  have 
been  heard  to  contradict  the  recital,  unless  it  appeared  "that 
by  reason  of  some  unfair  practice,  or  through  mistake,  or  by 
surprise,  the  deed  was  made  to  express  an  intention  different 
from  that  which  the  bargainor  believed  it  did  declare."  This 
part  of  the  opinion  was  unnecessary  to  the  determination  of 
the  case,  and  is  in  conflict  with  Jones  v.  Spaighty  2  Murphy, 
89,  where,  for  the  purpose  of  showing  that  a  conveyance  was 
intended  as  an  advancement,  parol  evidence  was  admitted, 
without  invoking  any  equitable  element,  to  prove  that  a 
recited  consideration  of  forty  pounds  was,  in  fact,  never  paid, 
and  Was  only  mentioned,  as  alleged  in  the  petition,  "as  a 
formal  circumstance  in  the  execution  of  the  deed."  The 
principle  stated  in  Wilkinson's  case  is  based  entirely  upon 
the  idea  that  the  recital  of  the  payment  of  the  consideration 
is  a  part  of  the  contract,  and,  like  other  written  contracts, 
cannot  be  contradicted  or  varied  by  parol  testimony.  Such 
seems  to  be  the  general  current  of  the  decisions  in  England, 
where  it  is  held  that  the  consideration  cannot  be  recovered 
in  a  Court  of  law  in  the  face  of  a  recital  of  this  nature. 
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This  is  also  generally  understood  to  be  the  course  of  judicial 
decisions  in  North  Carolina.  Brockett  v.  FoscuCj  1  Hawka, 
64 ;  Mendenhall  v.  Parish,  8  Jones,  105,  and  the  cases  cited. 
On  the  other  hand,  the  overwhelming  weight  of  American 
authority  is  in  favor  of  treating  the  recital  as  only  prma 
facie  evidence  of  payment,  as  in  the  case  of  a  receipt,  the 
only  effect  of  the  consideration  clause  being  to  estop  the 
grantor  from  alleging  that  the  deed  was  executed  without 
consideration,  in  order  to  [irevent  a  resulting  trust.  1  Green- 
leaf  Ev.,  37,  and  note;  2  Wharton  Ev.,  1042,  and  note;  Bige- 
low  on  Estoppel,  318;  3  Wash,  R.  P.,  321.  The  English 
doctrine  was  very  reluctantly  assented  to  by  Lord  Mans- 
field, and  it  is  even  now  claimed,  by  some  writers,  that  the 
decisions  of  the  Courts  of  that  country  are  not  entirely  har- 
monious in  its  application.  Without  stopping  to  inquire  how 
this  may  be,  it  is  very  manifest,  from  an  examination  of  our 
own  decisions,  that  the  principle  has  not  always  been  prac- 
tically followed  in  North  Carolina.  If  the  recital  is  contrac- 
tual in  its  nature,  it  is  plain  that  it  cannot  be  gotten  rid  of 
but  by  a  correction  of  the  deed  in  equity,  on  the  grounds 
mentioned  in  Wilkerson's  case  (supra),  and  it  would  seem 
equally  clear  that  to  obtain  such  relief,  there  must  be  alle- 
gation and  proof  that  the  clause  was  inserted  by  surprise, 
fraud,  or  mistake,  etc. 

Nevertheless,  this  Court,  in  Shaw  v.  Williams,  100  N.  C, 
272,  permitted  Ihe  recovery  of  the  consideration  money  in 
the  teeth  of  a  recital  of  its  payment,  although  there  was  "no 
pretence  that  the  plaintiff  was  surprised  into  making  the 
deed  or  was  ignorant  of  what  she  was  doing."  "  It  was  mani- 
fest" (says  the  Court)  "that  she  executed  it  with  full  knowl- 
edge that  it  passed  her  estate  in  the  land,  and  such  was  her 
purpose.  The  true  inquiry  should  have  been,  whether  it  was 
the  intent  to  exonerate  the  purchaser  from  his  obligation  to 
pay  the  consideration  money  by  the  introduction  of  this 
recital."     It  will  be  observed  that  the  recital  was  pleaded  as 
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a  release,  and,  being  a  part  of  the  deed,  necessarily  showed 
the  consideration  upon  which  it  was  made.  It  will  also  be 
noted  that  there  was  no  pleading  whatever  impeaching  the 
said  release  (there  being  only  the  general  denial  tothe  answer 
implied  by  the  law),  and  yet  it  was  held  that  the  recital  could 
be  contradicted  by  parol  testimony  as  to  the  intrnt  with  which 
it  was  made.  It  is  very  diflBcult  to  reconcile  the  decision 
with  the  principle  above  stated,  and  there  are  other  cases 
where,  perhaps,  in  view  of  the  hardship  of  a  rigid  enforce- 
ment of  the  rule,  a  similar  departure  has  been  made.  It 
seems  to  be  conceded  everywhere  that  injustice  must  result, 
in  some  instances,  from  a  strict  and  logical  application  of 
4he  doctrine;  and  it  is  in  the  struggle  to  administer  substan- 
tial justice  in  such  cases,  and  at  the  same  time  adhere  to  the 
principle  that  such  recitals  are  contractual,  that  we  find  the 
inconsistencies  in  this  and  other  Courts  in  their  rulings  upon 
the  subject. 

In  MicJiael  v.  Foilj  XOO  N.  C,  179,  the  deed  recited  a  con- 
sideration of  $500,  but  the  Court,  without  any  suggestion  of 
fraud,  surprise  or  mistake,  admitted  parol  evidence  to  vary 
the  recital  by  showing  that  it  was  agreed,  at  the  time  of  the 
conveyance,  that  the  grantor  should  have  one-half  of  the 
proceeds  of  the  sale  of  the  mineral  interest  in  the  land  if 
such  a  sale  were  made  in  his  life-time.  Although  the  prin- 
ciple of  Mannwg  v.  Jone^^  Busbee,  368,  was  applied  in  this 
case,  the  decision  can  hardly  be  reconciled  with  the  theory 
that  the  recital  of  a  consideration  is  contractual,  and  the 
Court  quoted  with  approval  a  decision  from  the  Supreme 
Court  of  Massachusetts,  in  which  State  the  doctrine  is  repu- 
diated. The  non-contractual  character  of  such  recitals  in 
executed  contracts  is  distinctly  asserted  in  Ilarpei-  v.  Harper, 
92  N.  C,  300,  in  which  the  following  language  is  used :  "  It 
was  contended  on  the  argument,  that  the  parol  evidence 
introduced  by  the  appellees  was  incompetent  because  its 
effect  was  to  explain  and  contradict  the  deed.     This  is  a 
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misapprehension  of  the  purpose  of  the  evidence.  The  deed 
was  not  in  question  at  all.  There  was  no  purpose  to  contra- 
dict, or  change,  or  modify  its  terms,  or  to  change  its  meaning 
in  any  degree.  Its  oflSce  was  to  convey  the  title  to  the  land. 
The  evidence  was  introduced  in  respect  to  a  matter  outside 
of  and  independent  of  it;  it  was  intended  to  show  with  what 
intent  the  father  and  bargainor  made  it,  apart  from  the  pur- 
pose to  convey  land  to  his  son.  It  was  put  in  evidence  not 
to  prove  title,  but  to  show  a  particular  intent  on  the  part  of 
the  maker  of  it,  in  another  respect  distinct  from  it."  Again, 
it  was  said,  in  Melvin  v.  Ballard,  82  N.  C,  37,  that  "while  a 
gift,  in  form,  raises  the  presumption  of  an  intent  that  the 
donee  of  any  considerable  portion  of  the  parent's  estate  shall 
account  therefor  in  a  settlement  with  the  heirs  and  distrib- 
utees after  his  death,  while  a  bargain  and  sale  does  not,  it  is 
clear  that  if,  at  the  time  of  the  conveyance  by  either  mode, 
the  parent  did  not  intend  it  should  operate  as  an  advance- 
ment, and  this  intent  appears  from  the  instrument  by  which 
the  transfer  is  effected,  or  from  the  facts  of  the  transaction, 
or  is  shown  by  other  proof,  the  property  so  conveyed  is  not 
an  advancement,  nor  its  value  to  be  accounted  for  after- 
wards." In  this  unsatisfactory  state  of  the  authorities  we 
must  determine  whether  we  shall  return  to  the  principle  of 
some  of  the  older  decisions  of  this  Court,  and  administer  it 
in  its  original  strictness  and  simplicity,  or  whether  we  shall 
continue  to  act  upon  the  American  doctrine  as  unmistakably 
indicated  by  our  later  cases.  If  the  latter  view  is  to  prevail, 
it  would  seem  better  to  distinctly  recognize  it  at  once,  and 
thus  avoid  the  anomaly,  as  shown  by  some  of  the  cases,  of 
denying  a  demand  upon  the  ground  that  it  can  only  be 
recovered  in  a  Court  of  Equity,  and  granting  the  relief  in 
that  Court  without  allegation  or  finding  as  to  the  existence 
of  any  equitable  element  whatever.  While  the  writer  is 
doubtful  of  the  policy  of  departing  from  the  old  rule,  the 
majority  of  the  Court  are  of  the  opinion  that  we  are  com- 
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mitted  to  the  American  doctrine,  which,  in  their  judgment, 
is  founded  upon  correct  reasoning  and  better  adapted  to  the 
proper  administration  of  justice.  The  Court  is  therefore  of 
the  opinion  that  the  recital  in  a  deed  of  the  receipt  of  the 
consideration  is  not  contractual  in  its  character,  and  is  only 
prima  facie  evidence  of  the  payment  of  the  purchase  money, 
which  may  be  rebutted  by  parol  testimony.  In  accordance 
with  this  view,  we  must  conclude  that  parol  evidence  was 
competent  in  this  case  to  show  the  real  intent  and  purpose 
of  Mr.  Barbee  in  executing  the  several  conveyances  to  his 
children,  and  especially  should  this  be  so  when  it  seems  that 
they  do  not  pretend  that  any  actual  consideration  was  paid 
by  them. 

2.  The  remaining  question  to  be  considered  is  whether 
there  was  error  in  the  exclusion  of  the  testimony  of  Mrs. 
Ladd  and  others.  The  point  is  thus  presented  bj'  his  Honor 
in  the  case  prepared  for  this  Court:  "  The  plaintiffs  proposed 
to  show  by  Mrs.  C.  A.  Ladd,  one  of  the  defendants,  that  in 
the  division  of  certain  lands  between  his  children  by  Gray 
Barbee,  an  agreement  was  made  between  them  and  Gray 
Barbee  by  which  some  were  to  pay  others  certain  sums  for 
equality  of  partition.  This  was  objected  to  by  defendants, 
upon  the  ground  that  H.  Tyler  Barbee  being  dead  and  a 
party  to  the  alleged  agreement,  the  witness  is  incompetent 
under  section  590  of  The  Code.  Other  parties  to  this  action 
were  also  offered  as  witnesses  by  the  plaintiffs  for  a  similar 
purpose,  to  whose  evidence  similar  objection  was  taken  by 
the  defendants."  The  Court  held  "that  the  witness  C.  A. 
Ladd  and  other  parties  to  this  action  are  incompetent  to  tes- 
tify to  any  transaction  between  herself  and  H.  Tyler  Barbee, 
now  deceased,  in  which  his  estate  is  sought  to  be  charged." 
We  are  of  the  opinion  that  the  testimony,  in  so  far  as  it 
affected  the  lands  conveyed  to  H.  Tyler  Barbee,  deceased, 
was  incompetent  under  section  590,  and  that  there  was  no 
error  in  its  exclusion.     The  witnesses  were  parties  to  the 
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action,  and  if  there  was  such  an  agreement  as  contended  for 

between  them  and  their  father,  it  was  clearly  to  their  interest 

that  the  deceased  brother  should  be  included  therein,  so  as 

to  charge  his  estate. 

We  have  carefully  examined  the  eases  cited  by  plaintiffs' 

counsel,  but  can  find  nothing  in  them  which  conflicts  with 

the  ruling  of  his  Honor. 

Error,  and  remanded. 


J.  B.  STEWART  et  al.  v.  JOHN  R.  REGISTER  et  al. 

Estoppel  of  Record — Judgment — Parties — Pleading — Deposi- 
t ion^  wh en  competent — Eviden ce —  Cross-exam ination . 

1.  A  judgment  that  **  plaintiff  ?*  are  permitted  to  withdraw  their  action  or 

Hpecial  proceeding  because  the  same  was  prematurely  begun,  and 
leave  is  given  the  defendants  to  withdraw  their  couDterclaim.'* 
cannot  b'S  pleaded  as  estoppel  f-s  between  the  parties  thereto  in 
another  acrion  between  the  same.  Such  jadgmeot  is  no  final 
determination  of  the  controversy. 

2.  It  is  not  necessarv,  to  render  depositions  competent  to  be  read  in  evi- 

dence, that  they  should  have  been  taken  in  the  same  action ;  it  is 
sufficient  if  they  v^ere  taken  in  another  action  or  proceeding 
between  the  same  parties  in  relation  to  the  same  subject-ooatter, 
or  involve  the  same  material  questions,  and  the  adverse  party 
had  opportunity  to  cross-examine  the  witness  making  tbem;  nor 
was  it  necehsary  that  proceedings  should  have  been  taken  in  a 
Court  of  law  or  equity  to  render  them  competent. 


This  was  a  civil  action,  tried  at  October  Terra,  1890,  of 
Sampson  Superior  Court,  before  Armfield,  J, 

^The  action  was  brought  lo  have  a  deed  of  conveyance  of 
land  specified  in  the  complaint  corrected  so  as  to  insert 
therein  at  the  pertinent  and  appropriate  place,  to  pass  the 
fee-simple  estate  in  the  land  conveyed, the  words,  "and  their 
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heirs/'  which,  it  is  alleged,  were  omitted  from  it  by  the  inad- 
vertence and  mistake  of  the  draughtsman  thereof.  It  is 
alleged  that  the  deed  conveyed  but  a  life-estate,  whereas  the 
grantor  therein,  a  grandfather  sustaining  the  relation  of 
loco  parentis  to  certain  of  his  grandchildren,  intended  thereby 
to  convey  to  them  the  fee  in  the  land  conveyed.  The  defend- 
ants deny  the  material  allegations  of  the  complaint,  and 
allege  also  that  the  plaintiffs  are  estopped  in  the  action  by 
the  determination  of  a  special  proceeding  specified  before  this 
action  began.  That  proceeding  came  before  this  Court  by 
appeal,  and  the  latter  directed  that  the  judgment  appealed 
from  be  reversed.  Powell  v.  Morisey,  98  N.  C,  426.  The 
judgment  of  this  Court  was  duly  certified  to  the  Superior 
Court.  Thereupon,  that  Court  at  the  October  Term  thereof 
of  1888  made  this  entry  in  the  proceeding: 

"The  plaintiffs  are  permitted  to  withdraw  their  action  or 
special  proceeding  because  the  same  was  prematurely  begun, 
and  leave  is  given  the  defendants  to  withdraw  their  counter- 
claim." 

In  this  action  the  Court  submitted  to  the  jury  appro- 
priate issues,  and  they  found  by  their  verdict  that  the  maker 
of  the  deed  in  question  did  intend  to  convey  the  fee  in  the 
land  conveyed  thereby,  and  that  the  words  "and  their 
heirs  "  were  omitted  from  it  by  the  mistake  and  inadvertence 
of  the  draughtsman  thereof;  that  the  grantor  of  the  deed  at 
the  time  he  executed  the  same  had  placed  himself  in  loco 
parentis  to  the  grantees  in  the  deed,  who  were  his  grand- 
children, and  that  the  plaintiffs  were  the  owners  of  the  land. 
The  Court,  on  inspection  of  the  record  of  the  special  pro- 
ceeding above  referred  to,  decided  that  the  same  did  not 
estop  the  plaintiffs  in  this  action,  and  the  defendants 
excepted. 

The  following  is  so  much  of  the  case  settled  on  appeal  as 
need  be  reported : 
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"On  the  trial  the  plaintiff  offered  as  evidence  a  deposition 
of  A.  A.  McKoy,  a  copy  of  which  is  filed  with  this  record, 
marked 'Exhibit  A.'  It  was  stated  by  the  plaintifis,  and 
admitted  by  the  defendants,  that  this  deposition  had  been 
regularly  taken  aod  allowed  to  be  read,  and  was  read  on  the 
trial  in  the  case,  set  out  in  the  defendants'  answer  in  this 
action  alleging  a  second  defence.  That  said  McKoy  had 
died  before  the  commencement  of  this  action.  The  defend- 
ants objected  to  this  evidence  on  the  ground  that  said  deposi- 
tion had  not  been  regularly  taken  in  this  action,  and  no  pro- 
ceeding in  law  or  equity  had  been  taken  to  make  the  depo- 
sition competent.  The  Court  overruled  this  objection,  and 
the  defendants  excepted." 

The  Court  gave  judgment  in  favor  of  the  plaintiffs,  and 
the  defendants,  having  excepted  as  above  stated,  appealed  to 
this  Court. 

Me^si'S.  J.  L.  Steivart  (by  brief)  and  R,  IL  Battle,  for  plain- 
tiffs. 

Messrs,  H,  E.  Faison  and  A,  W,  Haywood,  for  defendants. 

Merrimon,  C.  J. — after  stating  the  facts  :  The  special  pro- 
ceeding relied  upon  by  the  defendants  does  not,  in  any  view 
of  it,  constitute  an  estoppel  of  record  upon  the  plaintiffs  in 
this  action,  for  the  plain  reason  that  that  proceeding  was 
never  determined  upon  the  merits  thereof  by  any  final 
judgment  therein.     See  Powell  v.  Morisey,  98  N.  C,  426. 

This  Court  directed  the  judgment  therein  appealed  from 
to  be  reversed,  but  no  entry  of  reversal  was  ever  made. 
Indeed,  it  appears  that  when  the  decision  of  this  Court  was 
certified  to  the  Superior  Court,  the  later  Court  at  once  allowed 
the  plaintiffs  to  "  withdraw  their  action  or  special  proceed- 
ing, because  the  same  was  prematurely  begun,"  and  allowed 
the  defendants  therein  "to  withdraw  their  counterclaim." 
Thus  the  proceeding  was,  in  legal  effect,  dismissed, abandoned, 
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by  common  consent  of  the  parties,  before  the  litigation  was 
completed.  There  was  no  settlement  of  the  rights  of  the 
parties,  nor  any  judgment  concluding  the  latter  in  any 
respect.  The  plaintiffs  withdrew  the  matter  of  their  proceed- 
ings, and  the  defendants  did  likewise,  with  the  sanction  of  the 
Court.  It  so  appears  of  record.  Nothing  appears  by  the  latter 
to  estop  the  parties  in  this  action  or  elsewhere.  To  create  an 
estoppel  by  a  former  judgment  it  must  appear  that  the  mat- 
ter, claim,  or  demand  in  litigation  has  been  tried  and  deter- 
mined in  a  former  action  or  proceeding,  and  the  identity  in 
eifect  of  the  present  and  former  cause  of  litigation  must 
appear.     Temple  v.  WilliamSy  91  N.  C,  82. 

The  defendants  objected  to  the  deposition  read  in  evidence 
on  the  trial,  on  the  ground  that  it  "had  not  been  regularly 
taken  in  this  action,  and  no  proceeding  in  law  or  equity  had 
been  taken  to  make"  the  same  com{)etent.     These  objections 
are  clearlj'  not  tenable.     It  was  not  necessary  that  the  depo- 
sition should  be  taken  in  this  action.     It  is  sufficient  if  it 
was  taken  in  another  action  or  proceeding  between  the  same 
parties  in  relation  to  the  same  subject-matter,  or  cause  of 
action,  or  involves  the  same  material  questions,  and  the 
adverse  party  had  opportunity  to  cross-examine  the  witness. 
Bryan  v.  Malloyy  90  N.  C,  508;  1  Greenleaf  Ev.,  553 ;  Taylor 
on  Ev.,  §434.     Nor  was  it  necessary  that  any  proceeding 
should  be  taken  in  a  Court  of  law  or  equity  to  render  it 
competent  as  evidence  in  this  action.     It  was  sufficient  to 
take  it  from  the  files  to  which  it  properly  belonged  and  intro- 
duce it  on  the  trial,  properly  identifying  it  with  the  former 
action.     It  could  not  be  changed,  modified  or  amended;  it, 
as  it  appeared  on  file,  was  sufficient  or  insufficient,  compe- 
tent or  incompetent.     Why,  therefore,  should  any  proceed- 
ing be  taken  in  Court  to  render  it  competent?     Any  proper 
objection  might  have  been  made  to  it  at  the  time  it  was  put 
in  evidence.     It  might  have  been  objected  that  it  was  not 
taken  in  another  action  between  the  parties,  or  that  it  was 
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taken  in  respect  to  a  different  matter  or  cause  of  action;  it 
might  have  been  objected  further  that  it  was  in  no  way 
material  in  the  former  action.  The  material  parts  of  the 
record  in  the  former  action  should  have  accompanied  and 
been  introduced  with  it  to  show  its  pertinency  or  competency 
in  this  action.  Indeed,  it  seems  that  such  record  was  so 
introduced. 

It  does  not  appear  from  the  record  that  any  such  objec- 
tions as  those  just  suggested  were  made  in  the  Court  below. 
If  there  were  such,  and  the  defendants  intended  to  avail 
themselves  of  them  here,  they  should  have  had  the  objection 
noted  in  the  record,  and  if  the  Court  failed  to  sustain  the 
same  they  should  have  assigned  error.  The  exceptions  made 
did  not  raise  any  such  questions. 

The  defendants'  counsel,  on  the  argument  before  us,  insisted 
that  several  of  the  parties  to  the  former  action  are  not  par- 
ties to  the  present  one,  and  that  several  of  the  parties  to  the 
present  one  were  not  parties  to  the  former  one.  But  no  such 
objection  appears  from  the  record  to  have  been  made  in 
the  Court  below.  No  error  is  assigned  in  such  respect 
Moreover,  there  is  no  pertinent  data  by  which  we  can  see 
who  of  the  present  action  were  or  were  not  of  the  former 
action.  Nor  can  we  see  by  the  record  who  of  the  present 
action  are  in  privity  with  parties  to  the  former  action. 

The  judgment,  therefore,  must  be  aflSrmed. 

Judgment  affirmed. 
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A.  M.  GUDGER  v.  A.  M.  PENLAND. 

Sla7}der — Damages — Words  Actionable  per  sc — Conqylaint  — 
Infamous  Offence — Judicial  Proceeding — Privileged  Commn- 
nications — Special  Damages— Prayer  for  Relief, 

1.  A  charKe  that  one  has  committed  an  infamous  offence  is  actionable 

ptr  8€  without  alleging  special  damages. 

2.  An  offence  is  infamous  that  is  punishable  by  imprisonment  in  the 

State  Penitentiary. 

8.  The  plaintiff  in  an  action  for  slander  is  not  required  to  negative  in  his 
complaint  that  words  actionableper  ae  were  not  spoken  in  such  a 
manner  or  under  such  circumstances  as  rendered  them  privileged, 
and  this  though  it  appeared  from  the  complaint  that  they  wera 
spoken  in  or  about  a  judicial  proceeding. 

4.  The  place  where  the  wonls  are  spoken  and  the  circumstances  of  excus  3 

or  privilege  are  matters  of  defence. 

5.  If  ii  had  appeared  affirmatively  that  the  words  were  spoken  in  a  judi- 

cial proceeding,  the  position  of  a  prosecutor  in  such  proceeding 
would  furnish  no  absolute  or  presumptive  piotection  against  such 
liability. 

6.  A  formal  prayer  for  relief  is  not  now  necessary  in  a  complaint ;  and 

in  an  action  for  slander  separate  demands  for  damages  need  not 
be  appended  to  the  various  allegations  setting  up  the  causes  of 
action. 

This  was  an  action  for  slander,  heard  on  demurrer  at  the 
February  Term,  1890,  of  the  Superior  Court  of  Buncombp: 
County,  before  Philips,  J, 

The  complaint  and  demurrer  were  as  follows: 
The  plaintiff,  complaining  of  the  defendant,  alleges — 
1.  That  he  is  now  a  good,  true  and  honest  citizen  of  this 
State,  and  as  such  hath  always  conducted  himself,  and,  until 
the  committing  of  the  grievances  hereinafter  mentioned,  was 
always  reputed  to  be  a  person  of  good  fame  and  credit,  and 
hath  never  been  guilty,  nor,  until  the  committing  of  the  said 
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grievances,  been  suspected  to  have  been  guilty  of  swearing 
falsely,  or  of  any  other  crime,  by  means  of  which  said 
premises  he  (the  said  plaintiff),  before  the  committing  of  the 
said  grievances,  had  deservedly  obtained  the  good  opinion 
of  all  of  his  neighbors  and  of  all  other  pei-sons  to  whom  he 
is  known. 

2.  That  the  said  defendant,  well  knowing  the  premises,  as 
stated  in  paragraph  1,  but  contriving  and  wickedly  and 
maliciously  intending  to  injure  the  plaintiff  in  his  good 
fame  and  credit,  and  to  bring  him  into  public  scandal, 
infamy  and  disgracef,  and  to  cause  it  to  be  suspected  that  he 
(the  plaintiff)  had  been  guilty  of  perjury  and  swearing 
falsely  heretofore,  to-wit,  on  the  . .  day  of  January,  1890,  in 
the  county  of  Buncombe  aforesaid,  in  a  certain  discourse 
which  he  (the  said  defendant)  then  and  there  had,  in  the 
presence  and  hearing  of  divers  good  and  noted  citizens  of 
this  State,  concerning  the  plaintiff,  falsely  and  maliciously 
spoke  and  published  of  and  concerning  the  plaintiff  these 
false,  scandalous,  malicious  and  defamatory  words  follow- 
ing— that  is  to  say,  "  he  (meaning  the  plaintiff)  that  damned 
old  son-of-a-bitch,  'Dolph  Gudger,  had  sworn  lies  on  him 
(meaning  the  said  defendant)  in  the  Criminal  Court  at  Ashe- 
ville,  at  the  Special  Term,  1889." 

3.  That  afterwards,  to-wnt,  on  the  day  and  year  aforesaid, 
in  the  county  aforesaid,  in  a  certain  other  discourse  which 
he  (the  said  defendant)  then  and  there  had  in  the  presence 
and  hearing  of  divers  other  good  and  worthy  citizens  of  this 
State,  he  (the  said  defendant)  further  contriving  and  intend- 
ing as  aforesaid,  then  and  there,  in  the  presence  and  hearing 
of  the  said  last  mentioned  citizens,  falsely  and  maliciously 
spoke  and  published  of  and  concerning  the  said  plaintiff 
these  other  false,  scandalous,  malicious  and  defamatory  words 
following — that  is  to  say,  he  (meaning  the  plaint ifl' A.  M. 
Gudger)  swore  to  a  lie  in  the  Court  at  Asheville,  and  he 
could  prove  it,  and  he,  A.  M.  Gudger  (meaning  the  plaintiff), 
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swore  lies  on  him  (meaning  the  defendant)  at  the  Court  in 
Asheville,  and  he  (meaning  the  defendant)  could  prove  it; 
that  the  lies  sworn  by  him  (meaning  the  plaintiff)  were  in 
the  fence  case,  which  was  an  indictment  tried  at  the  Novem- 
ber Special  Term  of  the  Criminal  Court  of  Buncombe 
County,  1889. 

4  That  afterwards,  to-wit,  on  the  day  and  year  aforesaid, 
in  the  county  aforesaid,  in  a  certain  other  discourse  which 
he  (the  said  defendant)  then  and  there  had  in  the  presence 
and  hearing  of  divers  other  good  and  worthy  citizens  of  this 
State,  he  (the  said  defendant),  further  contriving  and  intend- 
ing as  aforesaid,  then  and  there,  in  the  presence  and  hearing 
of  said  last  mentioned  citizens,  falsely  and  maliciously  spoke 
and  published  of  and  concerning  the  said  plaintiff  these 
other  false,  scandalous,  malicious  and  defamatory  words  fol- 
lowing— that  is  to  say,  he  (meaning  the  plaintiff)  at  the 
Special  Term  of  the  Criminal  Court  held  for  the  county  of 
Buncombe  in  November,  1889,  swore  to  a  God  damn  lie,  and 
he  could  prove  it,  in  a  case  then  pending,  in  which  the  State 
was  the  plaintiff,  and  C.  L.  Miller,  Eugene  Moss,  William 
Plemmons,  Sr.,  Dow  Meadows,  Zack  Plemmons,  Francis  Hill 
and  William  Plemmons,  Jr.,  were  defendants. 

5.  That  afterwards,  to-wit,  on  the  day  and  year  aforesaid, 
in  the  county  aforesaid,  in  a  certain  other  discourse  which 
he  (the  said  defendant)  then  and  there  had  in  the  presence 
and  hearing  of  divers  other  good  and  worthy  citizens  of  this 
State,  he  (the  said  defendant),  further  contriving  and  intend- 
ing as  aforesaid,  then  and  there,  in  the  presence  and  hearing 
of  the  said  last  mentioned  citizens,  falsely  and  maliciously 
spoke  and  published  of  and  concerning  the  said  plaintiff 
these  other  false,  scandalous,  malicious  and  defamatory  words 
following — that  is  to  say,  he  (meaning  the  plaintiff  A.  M. 
Gudger)  swore  to  a  lie  in  the  case  of  the  State  against  C.  L. 
Miller,  Eugene  Moss,  William  Plemmons,  Sr.,  Dow  Meadows, 
2iick  Plemmons,  Francis  Hill  and  William  Plemmons,  Jr.,  in 
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the  case  which  was  tried  at  the  Special  Term  of  the  Criminal 
Court  held  for  the  county  of  Buncombe,  1889,  in  which  case 
the  plaintiff  was  sworn  as  a  witness  and  testified  in  behalf 
of  the  defendants. 

6  That  before  the  speaking  of  the  several  false,  scandalous, 
malicious  and  defamatory  words  by  the  said  defendant  of 
and  concerning  the  plaintiff  stated  in  the  paragraphs  here- 
inbefore mentioned,  a  certain  action  was  depending  in  the 
Criminal  Court  of  Buncombe  County,  wherein  the  btate  was 
plaintifi'  and  C.  L.  Miller,  Eugene  Moss,  William  Plem- 
mons,  Sr.,  Dow  Meadows,  Zack  Plemmons,  Francis  Hill  and 
William  Plemmons,  Jr.,  were  defendants,  in  which  said 
action,  before  the  speaking  and  publishing  of  the  same 
words,  to-wit,  at  the  special  November  Term,  18S9,  the  said 
defendants  were  tried  and  convicted,  that  is  to  say,  C.  L. 
Miller,  Eugene  Moss,  Dow  Meadows,  Zack  Plemmons  and 
William  Plemmons,  Jr.,  for  destroying  the  fence  of  the  said 
defendant  A.  M.  Penland,  on  the  trial  of  which  said  case  he, 
the  said  plaintiff,  was  duly  sworn  and  did  take  his  corporal 
oath  upon  the  holy  gospels  of  God  before  the  said  Court,  the 
said  Court  then  and  there  having  sufficient  and  competent 
power  and  authority  (o  administer  an  oath  to  the  said  plain- 
tiff in  that  behalf ;  and  the  said  plaintiff  being  so  sworn, 
and  having  so  taken  his  corporal  oath,  was  then  and  there 
examined,  and  did  give  his  evidence  as  a  witness  in  said  case 
aforesaid  ;  and  the  said  plaintiff  further  Siiith  that  the  said 
defendant,  well  knowing  the  premises,  but  greatly  envying 
the  reputation  of  the  said  plaintiff,  and  contriving  and 
intending  to  injure  the  plaintiff  in  his  aforesaid  good  name, 
fame  and  character,  and  bring  him  into  public  scandal, 
mfamy  and  disgrace  with  all  his  neighbors  and  other  good 
citizens  to  whom  he  was  known,  and  to  cause  it  to  be  sus- 
pected and  believed  by  those  neighbors  and  citizens  that  he, 
the  plaintiff,  had  been  and  was  guilty  of  perjury,  and  to 
subject  him  to  the  pains  and  penalties  of  the  law,  and  also 
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to  vex,  harrass  and  ruin  him,  the  said  plaintiff,  on  the  day 
and  vear  aforesaid,  in  a  certain  discourse  which  the  said 
defendant  then  and  there  in  the  presence  and  hearing  of  the 
said  last  mentioned  citizens,  falsely  and  maliciously  spoke 
and  published  of  and  concerning  the  said  plaintiff,  and  t)f 
and  concerning  the  said  trial,  and  of  and  concerning  the 
said  evidence  so  given  by  the  said  plaintiff  as  aforesaid,  the 
false,  scandalous,  malicious  and  defamatory  words  following, 
that  is  to  say,  that  he  (meaning  the  plaintiff  A.  M.  Gudger) 
swore  a  lie  about  rails  not  having  been  put  upon  the  fence 
of  A.  M.  Penland,and  that  old  Dolph  Gudger  swore  a  lie  in 
testifying  that  there  had  not  been  a  new  rail  on  the  said 
fence  in  twenty  years. 

7.  That  by  means  of  the  committing  of  the  said  grievances, 
and  on  account  of  the  committing  of  the  same,  the  said 
plaintiff  has  been  and  is  greatly  injured  in  his  said  good 
fame  and  credit,  and  brought  into  public  scandal,  infamy 
and  disgrace,  and  otherwise  greatly  injured  to  the  damage 
of  the  Sixid  plaintiff  in  the  sum  often  thousand  dolhirs. 

Wherefore,  the  plaintiff  prays  judgment  for  the  sum  of  ten 
thousand  dollars  damages,  and  the  costs  of  this  action. 

On  the  back  of  said  complaint  appears  the  following 
endorsement:  "Filed  April  10th,  1890." 

The  defendant  demurs  to  the  plaintiff's  complaint,  and 
assigns  for  cause  of  demurrer  that  said  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  in  that — 

1.  It  fails  to  allege  that  the  Criminal  Court  of  Buncombe 
had  jurisdiction  to  try  the  case,  StatQ  against  C.  L.  Miller 
and  others,  referred  to  in  the  complaint. 

2.  It  fails  to  allege  that,  in  said  case  referred  to  in  said  com- 
plaint, the  defendants  were  charged  with  any  crime  or  offence 
against  the  laws  of  the  State. 

3.  It  fails  to  allege  that  the  evidence  given  by  the  plaintiff, 
the  falsity  of  which  the  defendant  is  alleged  to  have  charged, 
was  material  to  the  issue  then  on  trial. 
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4.  It  fails  to  allege  that  the  language  which  the  complaint 
alleges  that  the  defendant  charged  the  plaintiff  with  having 
used  falsely  was  material  to  any  issue  arising  upon  an  indict- 
ment for  removing  a  fence. 

•5.  That  it  appears  upon  the  face  of  said  complaint  that 
the  language  which  it  charges  that  the  defendant  charged 
the  plaintiff  with  having  falsely  uttered,  as  a  witness  on  the 
trial  of  the  case,  State  against  C.  L.  Miller  and  others,  men- 
tioned in  said  complaint  was  not  material  to  any  issue  that 
could  arise  upon  said  trial. 

6.  It  fails  to  allege  that  the  defendant  charged  the  plaintiff 
with  the  commission  of  any  crime  against  the  laws  of  this 
State,  and  it  alleges  no  special  damage. 

7.  The  language  charged  to  have  been  uttered  by  the 
defendant  against  the  plaintiff  is  not  actionable  per  m,  and 
no  special  damage  is  alleged. 

8.  That  the  complaint  is  vague,  indefinite  and  does  not 
state  with  suflficient  clearness  the  language  used,  nor  who 
used  it. 

9.  If  the  plaintiff  should  attempt  to  treat  the  diflferent 
allegations  of  his  complaint  as  statements  of  separate  causes 
of  action,  then  neither  states  a  cause  of  action,  in  that,  in 
addition  to  the  defects  hereinbefore  assigned,  each  of  said 
allegations  fails  to  allege  any  damage  and  fails  to  comply 
with  the  requirements  of  Rule  24  of  the  Supreme  Court— 
104  N.  C,  923. 

Wherefore,  the  defendant  prays  to  be  hence  dismissed,  with 
his  proper  costs. 

Demurrer  overruled.     Appeal. 

Mr.  George  A.  Shnford,  for  plaintiff. 
Mr.  W.  J.  Peele,  for  defendant. 

Avery,  J.:  The  charge  that  one  has  committed  an  infa- 
mous offence,  if  false,  is  actionable  per  se.     Pegram  v.  Stoltz^ 
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76  N.  C,  349;  Wilson  v.  McKee,  87  N.  C,  300;  Sparroiv  v. 
Maynardy  8  Jones,  195;  Eure  v.  Odoirij  2  Hawks.,  52.  It  is 
not  material  whether  the  offence  charged  falls  within  the 
classification  of  felonies  or  misdemeanors,  if,  at  the  time 
when  the  words  are  spoken,  a  person  convicted  on  indictment 
for  it  would  be  subject  to  infamous  punishment.  Eure  v. 
Odom,  supra.  Imprisonment  in  the  State  prison  is  infamous 
punishment.  Wilson  v.  McKee,  sujwa;  In  the  matter  of 
Hughes,  Phil.,  62.  Perjury  is  a  misdemeanor,  and  is  pun- 
ishable by  imprisonment  in  the  penitentiary  or  in  the  county 
jail,  and  by  fine  not  exceeding  one  thousand  dollars.  The 
Code,  §  1092.  The  contention  of  the  defendant's  counsel 
that  the  slanderous  language  appeared  to  have  been  used 
while  a  judicial  investigation  was  progressing,  and  that, 
under  the  principle  stated  in  Nissen  v.  Oame?',  104  N.  C,  574, 
the  defendant  is  absolutely  exempt  from  liability,  finds  no 
support  in  the  admitted  allegations  of  the  complaint.  It 
does  not  appear  affirmatively  in  the  complaint  whether  the 
language  imputed  to  the  defendant  in  either  of  the  para- 
graphs of  the  complaint,  setting  forth  specific  language  in 
which  the  charge  was  couched  on  different  occasions,  was 
spoken  at  the  time  of  the  trial  of  the  criminal  action,  or 
afterwards.  The  plaintiff  was  not  required  to  negative  the 
idea  that  the  words,  slanderous  per  se,  were  uttered  under 
such  circumstances  that  the  defendant  would  be  protected 
from  liability  on  the  ground  of  privilege.  The  fact,  if  true, 
that  the  words  were  uttered  in  the  course  of  a  judicial  pro- 
ceeding, and  were  relevant  and  pertinent  to  the  matter  before 
the  Court,  must  be  set  up  in  the  answer  if  the  defendant 
wishes  to  avail  himself  of  it  in  his  defence,  unless  it  be 
gratuitously  alleged  in  the  complaint. 

If  it  had  been  alleged  that  the  language  was  spoken  when 
the  defendant  w'as  being  examined  as  a  witness  on  the  trial 
of  the  indictment,  still  it  does  not  appear  that  the  defendant 
sustained  such  relation  to  the  prosecutor  as  to  furnish  abso- 
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lute  or  presumptive  protection  against  liability.  Nmeii  v. 
Cramer,  supra;  S heifer  v.  Gooding,  2  Jones,  175;  Brig^s  v. 
Byrd,  12  Ired.,  380.  There  is  nothing  alleged  in  the  com- 
plaint that  will  support  the  contention  of  the  defendant's 
counsel  that  the  action  cannot  be  maintained. 

We  think  that  it  appeal's  with  sufficient  certainty  that 
defendant  charged  the  plaintiff  with  having  sworn  a  lie 
when  he  was  examined  as  a  witness  in  the  Criminal  Court 
of  Buncombe  County  on  the  trial,  at  a  term  mentioned,  of 
an  indictment  (under  section  1062  of  The  Code)  against  the 
persons  named  for  destroying  Penland's  fence.  We  take 
judicial  notice  of  the  existence  of  that  Court,  and  of  the  fact 
that  it  had  jurisdiction  of  the  offence  mentioned.  State  v. 
Ledford,  6  Ired.,  5;  Slate  v.  Broim,  79  N.  C,  642.  It  was  not 
necessary  that  the  plaintiff  sliould  set  forth  the  language  or 
substance  of  the  testimony  delivered  by  him  and  referred 
to  by  the  defendant  as  constituting  the  false  swearing,  unless 
the  defendant,  when  speaking  the  slanderous  words,  went  on 
to  specify  what  the  plaintiff  did  swear  or  in  what  particulars 
his  testimony  was  false.     Smith  v.  Smith,  8  Ired.,  29. 

A  formal  prayer  for  relief  is  not  now  essential  in  any 
complaint,  and  where  a  plaintiff  specifies,  in  different  para- 
graphs of  the  complaint,  language  used  by  the  defendant  at 
various  times  before  the  action  was  brought,  but  amounting 
in  each  instance,  in  all  of  its  varied  forms,  to  a  charge  that 
the  plaintiff  sw^ore  falsely  as  a  w^itness  on  the  trial  of  a  cer- 
tain suit  before  a  Court  of  competent  jurisdiction,  it  is  not 
necessary  to  append  to  each  specification  a  separate  demand 
for  damage.  Hams  v.  Sneeden,  104  N.  C,  369.  Though  an 
action  could  be  maintained  and  damages  recovered  by  prov- 
ing the  utterance  of  the  slanderous  words  set  forth  iu  more 
than  one  paragraph  of  a  complaint,  the  language  used  in 
each  instance  amounting  to  a  charge  of  perjury  in  the  same 
judicial  proceeding  and  at  the  same  time,  it  does  not  follow 
that  it  is  essential  in  this  case  that  a  separate  demand  for 
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damage  should  be  appended  to  each  of  sucli  paragraphs. 
Harris  v.  Sneedeii,  snpra.     The  rule  referred  to  in  the  demur- 
rer is  not  susceptible  of  the  construction  that  counsel  seem 
tojhave  given  to  it. 
For  the  reasons  given,  we  think  that  the  demurrer  was 

properly  overruled.     There  was  no  error. 

Affirmed. 


CICERO  FULPS  V.  HENRY  MOCK. 

Contract  Quantum  Meruit — Evidence — Charge — Statute  of  Lim- 
itations— Pleadings— Amendment. 

The  plaintiff  brought  bin  action  aKainat  the  defendant  for  hervicf  a  ren- 
deied  him  fri>m  \^'i  Co  1889.  Defendant  ))leaded  the  statute  of 
limitation  an  i  a  counterclaim.  Plaintiff  denied  the  counterclaim, 
and  replied  that  the  contract  waa  that  he  was  to  be  paid  at  the 
defendanVa  death,  but  had  btm  dismissed  from  his  service:  Held, 
(1)  that  it  was  not  incompetent  for  plaintiff  to  testify  of  the  mat- 
tern  set  up  in  his  replication  under  the  pleadings  as  they  stood  un- 
amended ;  (2)  it  wai  not  error  for  the  Court  to  charge  that  if  the 
contract  was  as  alleged  by  plaintiff  in  his  replication,  then,  unless 
the  plaintiff  was  willing  to  perform  his  part  of  it,  and  was  pre- 
vented from  so  doinK  by  the  defendant,  they  wouM  find  plaintiff 
not  entitled  to  recover ;  (3)  that  if  the  contract  aet  out  in  the 
replication  existed,  and  the  plaintiff  wan  ready  to  perform  his  part 
of  it,  his  recovery  was  not  barre>l  by  the  statute  of  limitations ; 
(4)  that  if  there  was  no  contract  as  to  length  of  service  or  rate  of 
payment,  plaintiff  could  only  recover  for  three  years  next  pre- 
ceeding  the  commencement  of  the  suit. 

Appeal  from  Merrimon,  J,  at  Spring  Term,  lb9i,of  Alkx- 
ANDER  Superior  Court. 

The  complaint  alleged  "that  defendant  is  justly  indebted 
to  the  plaintiff  in  the  sum  of  eighteen  hundred  dollars  for 
services  performed  by  the  plaintiff  for  the  defendant,  as  miller 
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in  defendant's  mill,  and  for  attending  defendant's  fishery, 
and  for  services  on  defendant's  farm,  from  the  1st  day  of 
March,  1881,  to  the  15th  day  of  November,  1889,  at  $25  per 
month,"  and  a  demand  and  refusal  to  pay.  The  answer 
denied  the  allegations  of  the  complaint,  pleaded  the  statute 
of  limitations  and  a  counterclaim  for  board  and  lodging  for 
the  time  specified  in  the  complaint.  The  plaintiff  filed  a 
replication  to  the  defendant's  pleas  of  tlie  statute  of  limita- 
tions and  counterclaim,  setting  out  that  defendant  agreed  in 
consideration  of  services  named,  and  which  plaintiff  has 
rendered,  the  defendant  would  board  him  and  would  con- 
vey him  all  the  property  which  he  (defendant)  might  own  at 
his  death;  that  on  November  15,  1889,  the  defendant  dis- 
missed the  plaintiff  from  his  service,  declined  to  allow  him 
to  proceed  further  under  the  contract,  and  denied  its  exis- 
tence, and  thereupon  the  plaintiff  brought  this  action  for 
the  value  of  the  services  actually  rendered  by  the  plaintiff. 

By  consent  the  following  issue  was  submitted :  "  Is  the 
defendant  indebted  to  the  plaintiff?     If  so,  in  what  sum?" 

The  plaintiff  was  offered  as  a  witness  in  his  own  behalf, 
and,  after  objection  by  defendant,  which  was  overruled  by 
the  Court,  testified  as  follows:  "I  hired  to  defendant  in  1881; 
worked  one  year  under  this  contract;  he  was  to  pay  me 
whatever  was  right;  no  agreed  price;  sawed  for  him."  "I 
made  a  contract  with  defendant  in  1883;  he  sent  for  me  to 
go  over  to  the  mill  to  see  him;  he  wanted  me  to  stay  with 
him  as  long  as  he  lived  and  he  would  make  me  an  heir  to 
everything  he  had,  and  I  agreed  to  do  it;  w^ent  to  his  house 
and  stayed  there  with  him  five  years;  attended  to  his  mill; 
attended  to  his  ferry  and  fishery,  and  did  other  things.  I 
quit  in  1889,  in  November:  defendant  made  me  quit;  he 
cursed  me  and  drew  his  stick  on  me,  and  told  me  *  Damn 
you,  you  have  to  get  away  and  I'll  get  somebody  that  will 
attend  to  my  busines.'  He  boarded  me ;  this  was  a  part  of 
the  agreement;  my  services  were  worth  $20  to  $25  per 
month." 
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This  evidence  was  objected  to  by  defendant,  "  under  the 
pleadings  as  they  stood  unamended.  The  plaintiff  did  not 
ask  leave  to  amend,  nor  was  any  amendment  of  the  plead- 
ings made  then,  or  at  any  time."  The  Court,  upon  the 
authority  of  Stokes  v.  Taylor,  104  N.  C,  394,  overruled  the 
objection,  and  defendant  excepted.  The  plaintiff,  without 
objection  by  defendant,  abandoned  any  claim  for  services 
rendered  under  the  contract  for  1881,  and  sought  only  to 
recover  for  services  rendered  under  the  contract  of  3883. 
There  was  other  evidence  tending  to  show  how  long  plaintiff 
served  defendant,  and  the  value  of  his  services.  The  defend- 
ant offered  evidence  tending  to  show  an  agreement,  in  1881, 
that  plaintiff  was  to  receive,  as  compensation,  a  part  of  the 
mill-tolls;  that  he  left,  and  when  he  returned  in  1883  and 
went  to  work  nothing  was  said  about  terms,  and  plaintiff 
left  voluntarily  in  1889.     The  Court  charged  the  jury — 

1.  That  if  the  contract  was  as  alleged  by  the  plaintiff  in  his 
replication,  then,  unless  the  plaintiff  was  ready  and  willing 
to  perform  his  part  of  the  contract,  and  was  prevented  from 
doing  so  by  defendant,  they  would  answer  the  issue,  No. 

2.  If  such  contract  existed,  and  plaintiff  was  ready  and 
willing  to  perform  his  part,  but  was  prevented  by  defendant, 
plaintiff  is  entitled  to  recover  the  value  of  his  services,  less 
such  sums  as  have  been  paid  him,  and  the  value  of  such  tolls 
or  proceeds  of  such  as  he  may  have  retained,  and  that  he 
was  not  barred  by  the  statute  of  limitations  as  to  any  part 
of  his  claim  if  the  defendant  committed  a  breach  of  the  con- 
tract in  November,  1889,  as  testified  by  plaintiff. 

3.  That  if  there  was  no  contract  as  to  the  length  of  ser- 
vice, or  rate  of  pay,  plaintiff  could  recover  only  the  value  of 
his  services  for  three  years  immediately  preceding  the  action, 
subject  to  any  payments  made  him,  and  as  to  the  statute  of 
limitations,  he  read  to  the  jury  what  was  said  in  Miller  v. 
Lash,  85  N.  C,  on  page  54,  3d  paragraph. 


604  IN  THE  SUPREME  COURT. 

FuLPS  v.  Mock. 

4.  If  the  contract  between  the  parties  was  as  testified  to 
by  defendant,  the  plaintiff  was  not  entitled  to  recover  any- 
thing. 

Defendant  excepted  to  instructions  first  and  second.  There 
was  a  verdict  for  the  plaintiff.  Defendant  moved  for  a 
new  trial  on  the  ground,  "that  throughout  this  trial  the 
special  contract  set  up  in  the  replication  had  been  treated 
by  the  Court  as  a  cause  of  action  in  itself,  and  sufficiently 
pleaded  to  enable  the  plaintiff  to  have  the  benefit  of  it  as  a 
ground  for  recovery;  that  evidence  had  been  admitted  for 
the  purpose  of  establishing  it  as  such,  and  that  his  Honor's 
charge  had  instructed  the  jury  to  find  for  plaintiff,  if  he  had 
proved  that  special  contract  and  defendant's  breach  of  it, 
which  part  of  his  charge  he  respectfully  assigned  as  error." 

The  case  on  appeal  further  states:  "  His  Honoris  charge,  in 
the  particular  complained  of,  speaks  for  itself,  but  he  did  not 
treat  the  special  contract,  set  up  in  plaintiff's  replication,  as 
a  cause  of  action  in  itself,  and  sufficiently  and  lawfully 
pleaded  to  enable  the  plaintiff^  to  have  the  benefit  of  it  as  a 
ground  for  a  recovery.  The  evidence  was  not  admitted  for 
the  purpose  of  establishing  it  as  such.  His  Honor  was  of 
opinion,  that  under  the  ruling  of  the  Supreme  Court  in 
Stokes  v.  Taylor,  it  was  incumbent  upon  him  to  »dmit  the 
evidence  objected  to  upon  the  i^sue  submitted  to  the  jurj' 
(there  being  no  objection  to  the  form  or  to  the  substaiice  of 
the  issue)  for  the  purpose  of  proving  that  plaintifi^  rendered 
services  for  which  he  was  entitled  to  be  paid ;  and  that  the 
variance  between  the  allegations  of  the  oomi'laint  and  tiie 
proof  offered  ought  to  be  regarded  as  immaterial,  and  that 
the  defendant  was  sufficiently  informed  by  the  complaint  of 
the  plaintiflf's  demand  against  him,  and  was  not  in  any  way 
taken  by  surprise.  Verdict  and  judgment  for  [»laintiff,  appeal 
bv  defendant." 

Mr,  R.  B.  Burke,  for  plaintiff. 

Messrs.  Jones  &  Kerner  (by  brief),  for  defendant. 
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Clark,  J.:  The  defendant  seems  to  have  misconceived  the 
scope  of  the  action.  The  Court  below  did  not  "allow  plain- 
tiff to  abandon  his  cause  of  action  set  out  in  the  complaint 
and  to  recover  on  a  special  contract  set  out  in  the  replication." 
The  plaintiff,  by  his  complaint,  was  seeking  to  recover  the 
value  of  his  services  from  1881  to  1889.  On  the  trial  he 
abandoned  any  claim  for  services  from  1881  to  1883.  To 
this  defendant  did  not  and  could  not  object.  To  prove  his 
right  to  recover  the  value  of  his  services  from  1883  to  18S9, 
without  being  subject  to  counterclaim  for  board,  and  to  bar 
the  application  of  the  statute  of  limitation,  the  plaintiff 
introduced  evidence  which  was  also  admissible  to  prove  the 
allegations  of  his  complaint.  The  evidence  was  pertinent 
and  appropriate.  It  was  not  necessary  to  plead  these  matters 
of  evidence  in  the  complaint,  and  that  the  plaintiff  pleaded 
them  in  his  replication  constituted  no  change  or  abandon- 
ment of  his  cause  of  action,  which  remained  as  before,  for 
the  recovery  of  the  value  of  his  services.  The  plaintiff  did 
not  seek,  on  the  trial,  to  recover  the  compensation  alleged  to 
have  been  stipulated  for  in  the  express  contract.  The  express 
contract  was  put  in  evidence  merely  to  show  why  the  plain- 
tifiF,  by  defendant's  abandonment  of  it,  could  recover  on  a 
quantum  meruit,  and  why  the  statute  of  limitations  did  not 
run.  The  cause  of  action  was  so  broadly  stated,  indeed,  as 
to  have  authorized  a  recovery  by  proof  either  on  a  quantum 
meruit  or  express  contract.  Lewis  v.  Railroad,  95  N.  C,  179. 
If  the  allegation  was  defective,  the  proper  mode  of  correction 
(when  the  substantial  facts  which  constitute  the  cause  of 
action  are  stated  in  the  complaint,  or  can  be  inferred  there- 
from by  reasonable  intendment)  is  not  by  demurrer,  nor  by 
excluding  evidence  on  the  trial,  but  by  a  motion,  before  the 
trial,  to  make  the  averments  more  definite  by  amendment. 
Siokes  V.  Tarjlor,  104  N.  C,  394;  Pom.  Civ.  Rem.,  549;  The 
Code,  §  261 ;  Moore  v.  Edminton,  70  N.  C,  510. 

No  error. 


1 
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W.  D.  BARRINQER  v.  WILLIAM  BURNS. 

Contract — Breach — Right  to  Possession  of  Personal  Property— 

Instructions — Charges, 

1.  In  an  action  brought  to  recover  possession  of  a  mare,  the  plaintiff 

alleged  that  he  placed  her  with  the  defendant,  a  horse-trader,  to 
be  trained  for  trotting  races.  Defendant  was  to  stable  and  feed 
her,  and,  at  plaintiffs  direction,  put  her  on  the  track  for  trial 
race;  and  when  she  had  attained  the  proper  speed,  she  was  to  be 
turned  over  to  the  plaintiff,  who  was  to  sell  her,  and,  out  of  the 
proceeds,  pay  for  her  board,  lodgings  and  training;  that  defendant 
refused  to  give  her  a  trial  race  and  to  turn  her  over,  and,  in  viola- 
tion of  the  contract,  he  permitted  her  to  be  driven  for  business 
and  pleasure:  Held,  that  upon  these  allegations,  if  true,  plaintiff 
was  entitled  to  recover. 

2.  It  was  not  error  for  the  Court  to  charge  that,  in  certain  aspects  of 

the  case,  specifying  such  aspects,  the  plaintiff  might  recover, 
where  there  was  evidence  in  support  of  them,  especially  as  the 
aspects  favorable  to  defendant  were  likewise  specified. 

8.  The  defendant  has  i  o  lien  upon  the  mare  for  the  expenses  of  shoeing 
her  while  in  his  possesf^ion,  when  no  charge  was  made  against  him 
therefor. 

Appeal  from  Mecklenbi'rg  Superior  Court,  before  Mer- 
rimon^  /.,  at  the  Spring  Term,  1891. 

This  action  is  brought  to  recover  possession  of  the  luare 
specified  in  the  complaint.  The  pleadings  raised  issues  of 
fact.  On  the  trial  the  Court,  among  other  instructions,  gave 
the  following  to  the  jury  at  the  request  of  the  plaintiff: 

"  3.  That  if  the  jury  believe  from  the  testimony  that  the 
contract  was  that  the  defendant  Burns  was,  upon  request  of 
plaintiff,  to  exhibit  the  speed  which  the  mare  had  attained 
under  his  training,  and  upon  request  by  plaintiff  to  that 
effect,  the  defendant  failed  or  refused  so  to  do,  that  would 
operate  as  a  breach  of  the  contract,  and  would  entitle  the 
plaintiff  to  a  verdict  for  the  mare. 
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"That  if  the  jury  believe  from  the  testimony  that  the  con- 
tract was  that  the  defendant  Burns  was  only  to  use  the  mare 
for  training  purp'^ses,  and  that  Burns  used  her,  or  allowed 
her  to  be  used,  for  any  other  purpose,  it  would  constitute  a 
breach  of  contract  on  the  part  of  the  defendant,  and  would 
entitle  the  plaintiflf  to  a  verdict  for  the  mare,  unless  the  use 
made  of  the  mare  was  such  as  riding  to  town  was  necessary 
for  the  mare  as  exercise,  and  in  this  event  it  would  not 
amount  to  a  breach  of  the  contract." 

The  Court  further  instructed  the  jury  as  follows : 

"  1.  If  Barringer  states  the  contract  correctly,  the  jury 
should  answer  the  first  issue  Yes. 

"  2.  If  the  contract  was  that  the  defendant  was  to  turn  the 
mare  over  to  the  plaintiff  to  be  ^oH  and  to  receive  the  com- 
pensation out  of  the  proceeds,  the  answer  will  be  Yes 

"  3.  There  is  no  evidence  as  to  the  damage  the  plaintiff 
sustained  by  reason  of  the  defendant's  wrongful  detention. 

"4.  If  the  contract  was  as  stated  bv  Burns,  the  answer 
to  the  first  issue  should  be  No,  and  to  the  second  issue 
None. 

"5.  If  the  defendant  was  to  be  paid  by  the  month  as  tes- 
tified to  by  Barringer,  t.  e,  eight  dollars  for  training  and 
twenty  dollars  for  keeping,  and  it  was  not  a  part  of  the  con- 
tract that  defendant  was  to  surrender  possession  of  the  mare 
and  take  his  pay  out  of  the  proceeds,  the  answer  to  the  third 
issue  should  be  the  amount  accrued  up  to  the  date  demand 
was  made. 

*'6.  The  plaintiff  says  he  saw  the  mare  here  thirty  tim^s. 
It  does  not  appear  that  he  made  any  protest.  If  this  was  a 
provision  of  the  contract,  did  he  not  waive  it? 

"7.  If  the  defendant  has  not  himself  paid  for  the  shoeing 
of  the  mare,  and  no  charge  has  been  made  against  him  for 
it,  lie  cannot  claim  any  lien  for  charges  for  that." 

The  testimony  on  both  sides,  bearing  upon  these  points, 
was  called  to  the  attention  of  the  jury. 


^ 
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The  jury  responded  to  the  first  issue, "  Yes,"  to  second, 
"  None ; "  to  third,  "  None,"  and  to  fourth,  "  Nothing." 

The  defendant  moved  for  a  new  trial.  Motion  denied. 
Judgment  for  the  plaintiff,  from  which  defendant  appealed. 

In  statement  of  case  on  appeal,  the  defendant  assigns  the 
following  errors  and  exceptions: 

2.  That  the  Court  gave  the  jury  the  instruction  No.  3,  of 
the  plaintifF*s  prayers,  set  out  above. 

3.  That  the  Court  gave  the  jury  the  instruction  No.  4,  of 
the  plaintiff's  praj^ers,  set  out  above. 

4.  That  the  Court  charged  the  jurj'^  that  if  Barringer 
stated  the  contract  correctly,  the  jury  should  answer  the  first 
issue.  Yes. 

5.  That  the  Court  charged  the  jury  that  if  the  defend- 
ant had  not  paid  for  the  shoeing  of  the  mare,  and  the  bill 
for  shoeing  was  not  charged  to  him,  he  could  not  claim  alien 
for  that. 

Messrn.  McCall  A:  Bailey  (by  brief)  and  G.  F.  Bason,  for 
plaintiff. 

Messrs.  Jones  &  Tillett  (by  brief),  for  defendant. 

Merrimon,  C.  J. :  The  parties  produced  evidence  on  the 
trial  pertinent  to  and  bearing  upon  every  aspect  of  the  ease 
to  which  the  Court  directed  the  attention  of  the  jury.  Par- 
ticularly, there  was  evidence  of  the  plaintiflF  tending  to  prove 
the  breaches  of  the  contract  alleged  by  him  to  which  the 
third  and  fourth  special  instructions  complained  of  as  erro- 
neous, had  reference,  The  plaintiff  alleged  that  he  placed 
his  mare  with  the  defendant,  a  horse-trainer,  to  be  trained 
for  trotting  races ;  that  she  was  to  be  left  in  defendant's  pos- 
session to  be  trained  ;  that  said  defendant  was  to  feed  her  as 
trained  horses  should  be  fed — have  her  comfortably  stabled 
and  well  groomed,  and  then  thoroughly  trained,  and  that  at 
the  direction  of  the  plaintiff  the  mare  was  to  be  trotted 
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around  the  race  track  for  a  nominal  prize,  in  the  presence  of 
two  or  three  disinterested  witnesses,  who  were  to  time  her 
with  stop-watches,  in  order  that  it  might  be  discovered  what 
speed  she  had  attained  as  a  racer,  and  she  was  then  to  be 
delivered  to  the  plaintiff,  and  he  was  to  sell  her  and  out  of 
the  proceeds  of  sale  to  pay  the  defendant,"  etc.  That  the 
defendant,  "although  several  times  requested  to  display  the 
speed  of  said  mare  as  aforesaid,  invariably  refused  so  to  do, 
in  consequence  whereof  the  plaintiff  demanded  her  sur- 
render from  the  defendant,"  etc.;  and  he  further  alleged, 
that  in  violation  of  the  contract  alleged,  the  defendant  had 
"used  and  permitted  another  to  drive  said  mare  on  other 
occasions  than  for  training,  and  for  purposes  of  business  or 
mere  pleasure,  in  which  several  matters  the  plaintiff  avers 
the  defendant  broke  his  contract,"  etc.  By  the  terms  of  the 
contract  thus  alleged,  it  w^as  material  and  important  that 
the  defendant  who  so  had  the  mare  in  training,  should, 
upon  the  demand  of  the  plaintiff,  exhibit  trials  of  her  speed 
in  the  presence  of  witnesses.  He  refused,  upon  repeated 
demands  of  the  plaintiff,  to  make  such  trials,  as  he  was 
bound  to  do.  If  he  did,  he  violated  a  material  provision  of 
the  contract  as  alleged,  and  the  plaintiff  became  at  once 
entitled  to  have  possession  of  his  mare.  And  as  there  was 
evidence  tending  to  prove  the  contract  and  a  breach  thereof, 
as  alleged,  the  plaintiff  was  entitled  to  have  the  third  special 
instruction  which  he  demanded  and  the  Court  gave. 

The  plaintiff  alleged  that  the  defendant,  by  the  terms  of 
the  contract,  had  possession  of  the  mare  only  for  the  pur- 
poses of  training  her.  If  he  went  beyond  that,  and  used 
her,  as  alleged,  for  other  purposes,  he  committed  a  breach  of 
the  contract,  and  the  plaintiff  might  demand  and  have  pos- 
session of  her.  There  w^as  some  evidence  tending  to  prove 
such  allegation,  and,  therefore,  the  plaintiff  was  entitled  to 
have  the  fourth  special  instruction  as  to  which  error  is 
assigned.  There  is  nothing  alleged  by  the  plaintiff  that 
108—39 
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creates  a  lien  upon  the  mare  in  favor  of  the  defendant,  or 
that  gives  rise  to  a  counterclaim  in  his  favor. 

The  instructions  just  referred  to  were  asked  for  by  the 
plaintiff,  as  bearing  upon  certain  aspects  of  the  CAse  favor- 
able to  him  and  deemed  important.  They  did  not  embrace 
or  apply  to  every  aspect  of  the  case,  particularly  those  favor- 
able to  the  defendant,  but  other  instructions  given  did,  and 
all  the  instructions  given  must  be  taken  together,  certainly 
in  so  far  as  they  have  reference  to  and  bearing  upon  each 
other.  If  a  party  ask  for  and  special  instructions  are  given, 
that  present  certain  aspects  of  the  case  distinctively  and  in 
a  way  misleading  to  the  jury,  unless  qualified,  and  no  qual- 
ification is  given  in  some  appropriate  connection,  this  would 
be  ground  for  a  new  trial.  But  this  is  not  such  a  case.  The 
record  shows  that  the  Court  distinctly  gave  instructions  in 
aspects  of  the  case  favorable  to  the  defendant,  calling  the 
attention  of  the  jury  to  the  evidence  pertinent  and  hearing 
upon  them.  The  instruction  so  given,  taken  in  connection 
with  others  given,  and  the  whole  taken  together,  were  not  in 
themselves  misleading,  nor  does  it  appear  that  they  had  such 
effect.  Indeed,  the  instructions  were  clear,  fair  and  easily 
understood.  There  were  allegations  and  evidence  that  war- 
ranted them,  and  they  were  properly  given. 

It  is  further  objected  that  the  Court  erroneously  told  the 
jury  that  if  the  plaintiff,  in  his  testimony  on  the  trial,  had 
stated  the  contract  correctly,  they  should  respond  to  the  first 
issue  in  the  aflSrmative.  We  do  not  think  this  instruction 
was  erroneous  in  any  view  of  it.  If  the  testimony  of  the 
plaintiff  was  true,  obviously  he  was  entitled  to  have  posses- 
sion of  his  mare,  because  it  went  directly  to  prove  the  con- 
tract as  alleged  by  him,  and  the  alleged  breaches  thereof. 
We  have  seen  above  that  if  the  contract,  as  alleged,  was  the 
true  one,  and  the  defendant  violated  the  same,  he  had  no 
right  to  detain  the  mare. 

But  it  is  insisted  that  it  was  error  to  thus  make  the  case 
turn  upon  the  evidence  of  the  plaintiff  himself    It  appears 
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that  the  plaintiff  distinctively  alleged  and  testified  to  one 
contract,  and  breaches  thereof  by  the  defendant,  and  the  latter, 
quite  as  distinctively  alleged  and  testified  in  his  own  behalf 
to  another  and  different  contract  favorable  to  himself.  The 
plaintiff  and  defendant  were  the  principal  witnesses  and 
testified  to  the  main  facts.  The  other  evidence  tended,  more 
or  less,  to  corroborate  them.  Seeing  this,  the  Court  told  the 
jury  that  if  the  plaintiff  stated  the  contract  correctly  they 
should  answer  the  first  issue  in  his  favor.  But  almost  in  the 
same  connection,  and  substantially  in  the  same  words,  and 
with  equal  clearness,  it  told  them  that  if  the  defendant  stated 
the  contract  correctly  they  should  answer  the  issue  favorable 
to  him.  These  instructions,  taken  together,  as  they  must 
be  for  the  present  purpose,  were  terse,  plain,  impartial, 
easily  comprehended  and  understood.  We  cannot  see  that 
the  defendant  suffered  any  prejudice  by  either  of  them. 
They  did  not  prevent  the  jury  from  taking  any  other  view 
of  the  evidence,  in  part  or  as  a  whole.  The  Court  had  called 
their  attention  to  and  pointed  out  its  bearings  upon  the  vari- 
ous aspects  of  the  case.  It  appears  that  it  "arrayed  the  tes- 
timony on  both  sides." 

As  to  the  fifth  assignment  of  error:  There  was  evidence 
bearing  upon  and  that  fully  warranted  the  seventh  instruc- 
tion complained  of,  as  well  as  some  evidence  to  the  contrary. 
The  instruction  left  it  fairly  to  the  jury  to  weigh  and  pass 
upon  the  whole  evidence  pertinent. 

So  far  as  appears,  the  instructions  were  pertinent,  clear, 
fair  and  very  impartial.  We  are  not  at  liberty  to  grant  a 
new  trial  upon  the  ground  that  the  jury,  possibly,  ought  to 
have  rendered  a  different  verdict  The  C*ourt  below,  alone, 
could  set  the  verdict  aside  because  they  found  it  against  the 
weight  of  evidence,  if  they  did.  We  do  not  mean  at  all  to 
say  that  they  did  or  did  not. 

Judgment  afiirmed. 


"1 


612  IN  THE  SUPREME  COURT. 


Randall  v.  Railroad. 


J.  W.  RANDALL  v.    THE  RICHMOND  AND  DANVILLE  RAIL- 
ROAD COMPANY. 

Common  Carrier  —  Negligence  in  Shipment  —  Prepayment  of 
Freight — Notice — Reasonable  Regulations, 

L  A  common  carrier  may  demand  prepayment  of  freight  charges  before 
shipment  to  any  station,  and  from  one  shipper,  though  DOt  required 
of  others.  It  should  appear,  however,  that  a  plaintiff  bad  notice 
of  such  regulation. 

2.  The  plaintiff  was  injured  by  the  failure  of  the  company  receiving  the 
goods  for  shipment  to  notify  the  defendant  that  the  freight  bad 
been  prepaid  according  to  its  well  known  requirement,  and  must 
look  to  that  company  for  damages. 

This  was  a  civil  action,  tried  at  February  Term,  1891, of 
Madison  Superior  Court,  before  Brown,  J.,  upou  appeal  from 
a  Justice  of  the  Peace. 

It  was  brought  against  the  defendant  railroad  company 
to  recover  damages  for  failure  to  ship  certain  goods  as  freight 
upon  which  the  freight  charges  had  been  prepaid  to  the 
E.  T.,  V.  &  G.  Railroad,  for  both  companies,  but  the  defendant, 
at  the  time  of  the  injury  complained  of,  had  not  received  its 
part  thereof,  nor  had  it  been  notified  of  its  reception  by  the 
other  company. 

The  two  companies  were  under  separate  and  distinct 
management.  The  requirements  of  defendant  company, 
which  were  known  to  the  plaintiff,  were  that  charges  on 
freight  shipped  to  such  depot  as  was  designated  for  these 
goods  should  be  prepaid.  Under  the  instruction  of  the 
Court,  there  was  a  judgment  against  the  plaintiff,  from  which 
he  appealed. 

No  counsel  for  plaintiff. 

Mr,  F,  H,  Busbee,  for  defendant. 
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Clark,  J. :  A  common  carrier  can  demand  prepayment 
of  freight  from  anyone  and  to  any  station.  The  Code,  §  1963 ; 
Allen  V.  Railroad,  100  N.  C,  397. 

That  the  defendant  made  a  general  regulation  that  it 
would  require  prepayment  on  all  freight  to  a  flag  station 
(at  which  there  was  no  agent),  was  not  only  reasonable,  but 
was  a  matter  entirely  within  the  defendant's  powers.  A  com- 
mon carrier  may  require  prepayment  from  any  shipper,  at 
its  choice,  though  it  may  not  require  it  from  others.  Allen 
V.  Railroad,  supra.  It  shc5uld  appear,  however,  that  the 
plaintiff,  or  his  forwarding  agent,  the  first  company,  had 
notice  that  prepayment  w^as  required.  This  the  defendant 
was  not  improperly  allowed  to  do,  by  showing,  as  it  did,  that 
all  freight  to  this  station  was  required  to  be  prepaid,  and 
further,  by  the  plaintiff  himself  that  he  knew  of  such  regu- 
lation. It  was  also  in  evidence  that  notice  of  it  was  given  to 
the  E.  T.,  V.  &  G.  Railroad,  who  were  the  agents  of  plaintiff 
for  forwarding  the  freight  beyond  its  own  line. 

A  witness  introduced  for  defendant  testified  that  the 
defendant  did  not  accept  the  freight  from  the  E.  T.,  V.  &  G. 
Railroad  till  February  28th,  and  that  it  was  shipped  the 
next  day.  The  two  companies  were  not  shown  to  be  under 
the  same  management  but  were  simply  connecting  roads. 
The  defendant  was  not  required  to  receive  freight  from  the 
E.  T.,  V.  &  G.  Railroad  for  shipment  without  prepayment  of 
freight  any  more  than  from  anyone  else.  It  is  in  evidence, 
and  not  contradicted,  that  the  defendant  notified  such  com- 
pany that  it  required  prepayment,  and  when  it  was  satis- 
fied in  that  regard  that  it  immediately  received  and  promptly 
shipped  the  freight. 

If  the  E.  T.,  V.  &  G.  Railroad  received  prepayment  of 
freight  for  shipment  over  both  lines,  and  negligently  failed 
to  prepay  the  defendant  as  required  by  its  regulations,  and 
the  plaintiff  has  suffered  damage  by  the  consequent  deten- 
tion, he  must  look  to  the  company  who  received  his  money 
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and  with  whom  he  contracted  for  the  shipment.  Mamfac- 
luring  Co,  v.  Railroad  Co,,  106  N.  C,  207. 

The  Court  properly  instructed  the  jury  that  there  was  no 
evidence  that  the  defendant  received  the  freight  until  Feb- 
ruary 28,  and  to  find  the  issues  in  favor  of  the  defendant. 

Per  curiam.  No  error. 


8.  F.  PLEMMONS  Adm'r  v.  SOUTHERN  IMPROVEMENT 

COMPANY. 

Summons — Amendment —  Corporation — Part  ies — Descriptio 
Persons — Special  Appearance — Appeal. 

1.  In  a  summons  against  A.  H.  B. ,  **  President  of  Southern  Improvement 

Company,"  these  latter  words  are  mere  deacriptio  penonce  and  do 
not  make  the  company  a  party  to  the  proceeding. 

2.  The  Court  could  have  allowed  an  amendment  making  the  company 

a  party  either  with  its  consent  or  by  service  of  such  amended  Bom* 
mons  upon  the  corporation. 

8.  The  special  appearance  of  the  company's  counsel  did  not  bring  it  into 
Court  for  the  purposes  of  the  action. 

4.  No  appeal  lies  from  a  refusal  to  dismiss  an  action,  but  after  sacb 
motion  and  refusal  the  company  might  treat  all  proceedings  u  & 
nullity  as  to  it,  or  have  an  exception  noted  and  proceed  with  the 
cause. 

This  was  a  civil  action,  tried  at  November  Term,  18S9, 
of  Madison  Superior  Court,  by  Whitaker,  J, 
The  facts  are  stated  in  the  opinion. 

No  counsel  for  plaintiff. 

Messrs,  F,  A,  Sondley  (by  brief)  and  T,  F,  Davidson,  for 
defendants. 
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Clark,  J. :  The  summons  commanded  the  SheriflF  to  sum- 
mons "  A.  H.  Bronson,  President  of  the  Southern  Improve- 
ment Company,"  and  it  was  so  served.  This  is  legally  a 
summons  and  service  only  upon  A.  H.  Bronson  individually. 
Young  v.  Barden,  90  N.  C,  424.  The  superadded  words 
"President  of  the  Southern  Improvement  Company,"  were 
a  mere  descriptio  personae,.  as  would  be  the  words  "  Jr."  or 
"  Sr.,"  or  the  addition  of  words  identifying  a  party  by  the 
place  of  his  residence,  and  the  like. 

The  Code,  §  273,  gives  the  Court  very  great  powers  of 
amendment  over  pleadings,  process  and  proceeding  "by 
adding  or  striking  out  the  name  of  a  party,"  etc.  It  was 
competent  for  the  Court  below  to  amend  the  summons  so  as 
to  make  the  Southern  Improvement  Company  either  an 
additional  party  defendant,  or  have  substituted  it  as  sole 
party  defendant  by  striking  out  the  name  of  "  A.  H.  Bron- 
son, President,  etc.,"  but  it  could  not  bring  the  Southern 
Improvement  Company  in  as  a  party  defendant  to  the 
action  without  its  consent  (either  expressed  or  by  entering  a 
general  appearance),  except  by  causing  the  amended  sum- 
mons to  be  served  upon  it.  The  service  of  summons  issued 
against  "  A.  H.  Bronson,  President,"  etc.,  was  not  a  service 
upon  the  corporation,  and  it  cannot,  in  this  short-hand  man- 
ner by  amendment,  be  brought  into  Court  without  service 
of  process.     Young  v.  Rollins,  90  N.  C,  1 34. 

When  additional  parties  plaintiff  are  made,  or  there  is  a 
substitution  of  parties  plaintiff,  no  summons  issues  because 
the  plaintiff  is  the  moving  party  and  comes  into  Court  vol- 
untarily. Reynolds  v.  Smathers,  87  N.  C,  24 ;  Jarrett  v.  Gibbs, 
107  N.  C,  303. 

If  the  additional  or  substituted  party  objects,  and  is  a 
necessary  party,  he  is  made  a  defendant.  The  Code,  §  185. 
No  summons  was  directed  to  issue  against  the  corporation, 
and  the  amendment  of  the  summons  not  having  the  effect 
to  make  it  a  party  without  service  of  process,  the  company. 
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by  counsel  appearing  specially  for  the  purposes  of  the  motion 
only,  moved  to  dismiss  the  proceedings  as  to  the  Southern 
Improvement  Company.  The  Court  refused  the  motion  and 
the  said  coraf)any  appealed.  It  is  settled  that  no  appeal  lies 
from  a  refusal  to  dismiss  an  action.  Mitchell  v.  Kilbimi,  74 
N.  C,  483;  Foster  v.  Penry,  77  X.  C,  160;  Crawley  v.  llW/w, 
78  N.  C,  4.  The  appellant  might  have  properly  treated  all 
subsequent  proceedings  as  a  nullity  till  served  with  process, 
or  it  may  be  tliat  leave  may  still  be  granted  to  issue  against 
it  upon  the  amended  summons,  or  it  could  have  had  its 
exception  noted  and  proceed  with  the  cause. 

Appeal  dismissed. 


WILLIAM  J.  MEREDITH,  by  his  next  friend,  v.  THE  RICHMOND 
AND  DANVILLE  RAILROAD  COMPANY. 

Ra ilroad — Negligence — L\ju ry  to  Person — Infantas — Idiots. 

In  an  action  against  a  railroad  company  for  injury  to  person  by  its  train, 
it  appeared  that  the  defendant  had  put  in  two  side-tracks  which 
extended  into  the  public  road,  and  that  the  plaintiff,  m  bright  boy 
about  thirteen  years  old,  while  pacing  along  the  highway,  was 
struck  and  injured  by  an  engine  while  seeking  to  avoid  another 
coming  from  the  opposite  directitn.  At  a  short  distance  on  either 
hide  of  the  tracks  there  was  a  wire  fence:  Held^  he  was  not  enti- 
tled to  recovt  r. 

This  was  a  civil  actiox  for  damages,  tried  at  February 
Term,  1890,  of  the  Superior  Court  of  Madison  County,  before 
Philips,  J, 

The  defendant  company,  in  constructing  its  road  from  Hot 
Springs  to  Paint  Rock,  had  used  what  had  previously  been 
the  public  highway,  and,  just  below  Hot  Springs,  bad  put  in 
two  side-tracks,  in  addition  to  the  main  line,  extending  some 
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distance  down  the  road.  The  plaintiff  W.  J.  Meredith,  who 
sues  by  his  next  friend,  Nichols  Meredith,  his  father,  was 
shown  by  all  of  the  witnesses  to  be  a  bright  boy  about  thir- 
teen years  old.  In  going  from  the  house  of  his  father  to 
Hot  Springs,  he  was  compelled  to  pass  along  the  defendant's 
road  where  the  three  tracks  were  laid  down,  and  at  a  short 
distance  on  either  side  of  said  tracks  there  were  lines  of  wire 
fence.  When  on  the  way  from  his  father's  house  to  Hot 
Springs,  he  passed  a  train  apparently  heading  towards  Paint 
Rock,  and  not  long  after,  seeing  another  train  coming  from 
Hot  Springs,  in  his  front,  on  the  track  on  which  he  was 
walking,  he  stepped  over  to  the  side-track  on  which  the  train 
first  seen  by  him  was  running,  but  failed  to  see  it  approach- 
ing him  from  his  rear  till  it  ran  against  and  injured  him. 
He  might  have  stepped  oft*  the  track  and  avoid*  d  the  injury 
had  he  seen  the  train  coming  up  behind  him.  He  was 
stricken  by  the  engine  and  his  arm  was  crushed  and  after- 
wards amputated. 

When  the  plaintiff  rested  his  case,  the  Judge  instructed 
the  jury  that  he  could  not  recover.  The  plaintiff  submitted 
to  judgment  of  nonsuit,  and  appealed. 

No  counsel  for  plaintiff. 

3/r.  F.  H.  Buhbee,  for  defendant. 

Avery,  J.:  Where  the  engineer  in  charge  of  a  moving 
engine  sees  a  human  being  walking  along  the  track  in  front 
of  it,  if  such  person  is  unknown  to  him  and  is  apparently 
old  enough  to  understand  the  necessity  for  care  and  watch- 
fulness, under  such  circumstances  the  engineer  may  act 
upon  the  assumption  that  he  will  step  oft'  the  track  in  time 
to  avoid  injury.  McAdoo  v.  Railroadj  105  N.  C,  140;  Parker 
V.  Railroadj  86  N.  C,  221.  The  witnesses  concur  in  the  state- 
ment that  the  boy  who  was  injured  was  an  intelligent  youth 
about  thirteen  years  old.    In  the  absence  of  knowledge  or 
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information  to  the  contrary,  the  engineer  was  justified  in 
supposing  that  he  would  look  to  his  own  safety  even  when 
trains  were  moving  on  tliree  parallel  tracks,  if  there  was 
manifestly  an  opportunity  to  escape  by  walking  across  the 
rail  to  a  neighboring  side-track.  Daily  v.  Railroad^  106 
N.  C,  301. 

The  fact  that  there  was  then  no  other  possible  route  for 
persons  walking  from  Paint  Rock  to  Hot  Springs  would  not 
relieve  a  man,  or  boy  of  his  age,  endowed  with  reason  and  the 
instinct  of  self-preservation,  from  the  duty  of  watchfulness, 
when  he  must  know  and  should  be  always  mindful  that 
carelessness  will  expose  him  to  danger. 

Actual  or  implied  license  from  the  railroad  company  to 
use  the  track  as  a  foot-way  would  not  relieve  him  from  the 
consequences  of  failing  to  exercise  ordinary  care.    The  license 
to  use  does  not  carry  with  it  the  right  to  obstruct  the  road 
and  impede  the  passage  of  trains.      McAdoo  v.  Railroad^ 
mpra.    Where  the  engineer  knows  the  person  on  the  track, 
and  has  knowledge  or  information  that  he  is  of  unsound  mind, 
or  so  deaf  that  he  cannot  hear  an  approaching  train,  or 
where  the  engineer  sees  or  can,  by  ordinary  care  and  watch- 
fulness, discover  that  a  human  being  is  apparently  lying 
asleep  or  helplessly  drunk,  or  an  animal  or  wagon  is  entan- 
gled on  the  track  in  his  front,  even  at  a  public  crossing,  he 
cannot  relieve  the  company  of  liability  for  injury  caused  by 
running  over  the  person  or  animal,  except  by  showing  that 
he  promptly  used  everj'^  available  means,  short  of  imperil- 
ing the  lives  of  passengers  on  his  own  train,  to  avert  the 
danger.     Deam  v.  Railroad,  107  N.  C,  686;  Bullock  v.  Roil- 
road,  105  N.  C,  189;   Carlton  v.  Railroad,  104  N.  C,  365. 
The  same  rule  applies  where  the  injury  has  been  done  to  a 
child  apparently  too  small  to  understand  the  danger,  and 
w^here  the  engineer,  had  he  kept  a  proper  lookout,  might 
have  averted  it  without  peril  to  passengers.    The  boy  injured 
was  described  by  witnesses  as  bright  and  "smart,-*'  but, if  he 
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was  apparently  capable  of  appreciating  his  peril  or  his  situa- 
tion, it  is  suflScient  to  relieve  the  servants  of  the  company 
from  the  imputation  of  carelessness  in  assuming  that  he 
would  step  aside  before  the  engine  reached  him.  Consider- 
ations of  public  policy,  such  as  the  reasonable  demand  for 
the  speedy  transportation  of  mails,  and  the  proper  regard  for 
the  safety  of  passengers,  forbid  that  trains  should  be  stopped 
for  trivial  causes,  or  that  the  lives  of  those  on  board  should 
be  put  in  jeopardy,  even  to  avert  manifest  danger  to  others. 
We  concur  with  the  Judge  below  in  the  opinion  that  the 
plaintiff  was  not  entitled  to  recover,  because  by  the  undis- 
puted facts,  considered  in  any  phase  presented  by  them,  the 
plaintiff  was  negligent  in  failing  to  see  the  train  approach- 
ing him  from  behind,  while  the  servant  of  the  defendant 
was  not  in  fault  in  acting  on  the  belief  that  plaintiff  would 
move  out  of  the  way  of  the  engine  before  it  should  reach 

him.     There  is  no  error. 

Affirmed. 


THOMAS  D.  JOHNSON,  ExV,  v.  ROBERT  B.  JOHNSON  et  al. 

Construction   of    Will  —  Deed — Distribution  —  Executors — De- 
visees — Legatees — Real  and  Pei^sonal  Property — Receijyts. 

1.  A  testator  devised  and  bequeathed  all  his  property,  real  and  personal, 
not  included  in  a  deed  of  gift  referred  to,  appointing  his  son  as 
his  executor  to  make  the  distribution  in  equal  portions  to  his  chil- 
dren or  their  Ureal  representatives,  taking  receipts,  as  directed, 
therefor;  and  authorized  him  to  sell  at  public  auction  all  property 
not  easily  divided,  and  distribute  the  proceeds  in  the  Fame  manner. 
This  action  was  brought  to  obtain  a  construction  of  the  will :  Held 
(1)  it  was  the  duty  of  the  executor  to  distribute  the  property,  real 
and  personal,  which,  in  his  judgment,  was  easily  parcelled  out. 
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th   residue  in  tbe  manner  described,  to  enable  him  to  in 

tiDd  se  ^^  fjiigtribviie  the  proceeds ;  <2)  that  any  allotment  of 

'  f     rate  shall  be  by  deed,  duly  proven  and  recorded,  referring 

.     ^jy/^  ihe  source  of  the  maker^s  authority,  and  setting  forth 

the  cHsb  value  thereof,  as  directed  in  the  will. 

r   waging  tiie  aJiotuieiit  the  executor  shall  take  from  each  devisee  or 

legatte  a  teceipt  stating  the  cabh  value  thereof  as  of  the  time  of 

tbe  testator  d  death,  and  containing  the  conditions  required  bj  the 

Mill,    This  receipt  should  be  tiled  with  the  Clerk  of  tbe  Court. 

S  A  deed  incorporated  in  a  will,  though  not  in  terms,  becomes  thereby 
a  part  thereof. 

4,  By  tbe  terms  of  a  will,  whete  any  distributee  had  issue  ^hich  bad 
arrived  at  the  age  of  twenty -one,  buch  distributee  took  wiihoutih« 
conditions  imposed  therein,  and  the  receipts  taken  in  that  case 
should  so  state. 

5.  This  action  dots  not  determine  the  rights  of  any  party  claimiog 
under  the  will. 

This  was  a  civil  action,  tried  at  the  March  Term,  1891, 
of  BrxcoMBE  Superior  Court,  before  Broivn,  J. 

It  appears  that  William  Johnson  died  in  the  county  o5 
Buncombe  on  the  20th  day  of  September,  1890,  leaving  a 
last  will  and  testament,  which  was  duly  proven,  and  the 
plaintiff  qualified  as  executor  thereof. 

The  following  is  so  much  of  the  will  as  need  be  reported : 

"  In  the  event  of  njv  death  without  other  and  further  dis- 
tribution  of  the  remainder  of  my  estate,  it  is  my  wish  and 
desire  that  this  paper-writing  be  taken  as  in  effect  and  pur- 
pose my  last  will  and  testament,  and  the  basis  of  the  finaV 
distribution  of  my  effects ;  and  to  that  end  I  hereby  appoint 
my  son  Thomas  D.  Johnson  my  executor,  who  is  hereby 
fully  charged  with  the  duty  and  authority  of  carrying  out 
the  purposes  and  intent  expressed  in  it,  viz.,  a  distribution  of 
equal  portion  of  my  remaining  property  to  each  of  iny  chil- 
dren, or  their  lineal  heirs,  with  the  same  conditions  annexed 
as  expressed  in  my  deed  of  gift  now  about  to  be  made,  and 
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taking  herewith  and  take  receipt  therefor  of  like  tenor  and 
manner  as  those  bearing  even  date  with  these  presents.  And 
in  regard  to  property  not  easily  parcelled  out  and  assessed 
in  equal  portions,  whether  the  same  be  lands  or  stock,  real 
or  personal  property,  it  is  my  direction  that  the  same  be  sold 
at  public  auction  to  the  highest  bidder  for  cash,  or  on  time, 
duly  advertising  the  time,  place,  terms,  etc.;  and  after 
deducting  the  necessary  expenses  and  his  reasonable  com- 
mission, divide  the  proceeds  equally  among  my  children  or 
their  lineal  heirs  as  herein  directed. 

**  But  at  said  sale  the  said  Thomas  D.  Johnson  is  not  to 
be  debarred  from  becoming  a  purchaser  on  account  of  his 
executorship,  but  is  to  be  on  equal  footing  in  regard  thereto 
with  the  rest  of  my  children.  My  purpose  being  not  only  to 
secure  equality  in  distribution  of  my  effects  among  my  chil- 
dren according  to  the  terms  and  limitations  and  conditions 
expressed  in  my  said  deed  of  gift,  but  also  to  hedge  them  in 
with  safeguards  against  the  contingency  of  litigation.  It 
being  an  expressed  condition  of  this  and  each  bestowment 
that  the  recipient  in  receiving  the  same  recognizes  the 
validity  and  effect  of  this  paper-writing  as  my  last  will  and 
testament,  and  thereby  expressly  pledge  their  acquiescence 
and  assent  to  the  provisions  and  conditions  thereof  both  now 
and  ever  hereafter. 

"  In  testimony  whereof  I  have  hereunto  set  my  hand  and 
seal  this  18th  day  of  SeptembeV,  A.  D.  1885. 

(Signed)  Wm.  Johnson."     [Seal.] 

The  devisees  and  legatees  of  this  will  each  contends  for  a 
different  interpretation  of  some  of  its  material  provisions, 
and  insist  upon  different  views  of  the  powers  of  the  executor 
to  be  exercised  in  the  administration  of  the  estate.  The  lat- 
ter brings  this  action  against  the  former,  and  asks  the  Court 
to  interpret  the  will,  and  particularly  to  advise  and  direct 
him  as  to  his  duties  in  the  following  specified  respects: 
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"11.  That  the  plaintiff,  by  this  action,  desires  to  obtain 
from  the  Court  its  advice,  direction  and  opinion  in  constru- 
ing said  will,  and  as  to  his  duty  thereunder,  and  especially 
in  the  following  particulars: 

^^FirsL  Whether,  by  the  terms  of  said  will,  he  should 
divide  or  partition  among  the  devisees  and  legatees  men- 
tioned therein  the  said  real  estate,  or  any  part  thereof,  and 
if  so,  should  he  assign  the  value  of  the  several  parts;  and 
whether  said  will  vests  in  him  a  discretion  as  to  which  part 
should  be  divided  by  metes  and  bounds,  and  which  part 
should  be  sold. 

"Seccmd,  That  if  the  Court  shall  be  of  the  opinion  that 
any  part  should  be  divided  among  the  said  devisees  and 
legatees,  would  it  be  the  duty  of  the  plaintiff,  as  executor,  to 
make  such  division  and  to  execute  deeds  to  the  devisees  for 
their  several  allotments,  or  would  they  each  take  as  pur- 
chasers  under  said  will,  simply? 

"  Third.  That  if  the  Court  be  of  the  opinion  that  the  plain- 
tiff should  execute  deeds  as  aforesaid,  should  the  deeds  so 
executed  contain  the  conditions  and  limitations  annexed  to 
the  property  by  the  provisions  of  said  will? 

"Fourth.  If  the  Court  be  of  the  opinion  that  the  plaintiff 
should  execute  deeds  with  said  conditions  and  limitations  as 
aforesaid,  how  would  the  plaintiff  take  title  as  one  of  said 
devisees  under  the  will? 

"  Fifth.  That  if  the  said  real  estate  in  the  opinion  of  the 
Court  should  be  sold  as  a  whole  or  in  part  (provided  in  plaiu- 
tiflf's  judgment  the  same  cannot  be  divided  by  metes  and 
bounds  without  prejudice  to  the  partiesin  interest),  should  the 
plaintiff  execute  deed  in  fee-simple  to  the  purchasers  free 
from  all  conditions  and  limitations  contained  in  said  will» 
and  divide  the  proceeds  of  said  sale,  taking  from  the  said 
legatees  and  devisees  their  receipt  with  such  conditions  and 
limitations  expressed  therein  and  of  the  same  tenor  and  ia 
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like  manner  as  was  taken  from  said  deviseer.  and  legatees  by 
testator  in  receipt  dated  18th  day  of  September,  1885,  as  per 
copy  herewith  annexed,  marked  Exhibit  "  B." 

''Sixth.  If,  in  the  opinion  of  the  Court,  the  said  real  estate 
or  any  part  thereof  should  be  sold  for  division  under  said 
will,  and  any  of  the  said  legatees  and  devisees  should  pur- 
chase at  said  sale,  should  the  plaintiff  as  executor  execute  to 
them  deeds  in  fee-simple  without  the  conditions  and  limita- 
tions expressed  therein?" 

"  Seventh.  That  the  plaintiff  is  willing  and  ready  to  do  and 
perform  any  and  all  of  the  opinions  and  directions  of  the 
Court  in  the  premises,  and  prays  that  the  Court  will  advise 
and  direct  him  in  each  and  every  one  of  the  particulars 
above  stated,  and  in  such  other  particulars  as  to  the  Court 
may  seem  proper  in  construing  said  will." 

Upon  the  facts  admitted  the  Court  gave  judgment,  whereof 
the  following  is  a  copy : 

"Upon  these  facts  the  Court  is  of  opinion  and  adjudges  as- 
follows: 

"1.  That  Thomas  D.  Johnson  is  vested  with  the  power, 
and  it  is  bis  duty,  as  executor,  to  divide  the  real  and  personal 
estate  devised  and  bequeathed  in  said  will  equally  among 
the  said  devisees  and  legatees  whenever  in  his  judgment 
such  estate  can  be  easily  parcelled  out  and  assessed  in  equal 
portions.    But  whenever,  in  his  judgment,  any  of  said  real 
or  personal  estate  cannot  be  easily  parcelled  out  and  assessed 
in   equal  portions,  the  said  executor  is  authorized  and  it  is 
his  dutv  to  sell  the  same  in  the  manner  directed  in  ^aid  will. 
"  2.  That  it  is  the  duty  of  said  executor  to  make  such 
division,  or  cause  the  same  to  be  made  under  his  supervi- 
sion, in  such  manner  as  will  best  conduce  to  perfect  equality 
of  division  as  nearly  as  possible.    That  any  allotment  of 
such  real  estate  should  be  in  writing  under  the  hand  and 
seal  of  said  Thomas  D.  Johnson,  which  refers  to  the  will 
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under  which  it  is  made  and  designates  and  allots  to  every 
devisee  his  or  her  part  of  the  real  estate  actually  divided  in 
severalty,  and  states  the  cash  value  fixed  upon  such  real 
estate  as  is  in  it  allotted  as  of  the  time  of  the  death  of  the 
testator,  but  contains  no  conditions,  limitations  or  restric- 
tions, and  this  writing  shall  be  duly  proved  or  acknowledged 
and  registered  in  said  countj'  as  deeds  are  ordinarily  proved 
or  acknowledged  and  registered  in  said  county  according 
to  law. 

"  3.  In  making  such  division  or  allotment,  or  division  and 
allotment,  the  executor  shall  take,  signed  by  every  devisee 
and  legatee,  six  receipts,  of  like  tenor  with  that  mentioned 
in  finding  of  fact  No.  4,  for  the  amount  of  the  value  of  the 
real  and  personal  estate  so  to  such  devisees  and  legatees 
respectively  allotted  as  fixed  by  said  executor  in  making 
such  division  or  allotment,  or  division  and  allotment,  as 
aforesaid,  as  by  said  will  directed,  which  receipts  shall  con- 
tain the  conditions  and  stipulations  set  forth  specifically  in 
said  will.  At  any  sale  of  said  real  or  personal  estate,  or  any 
part  thereof,  made  by  said  executor  for  division  as  aforesaid, 
any  of  said  devisees  and  legatees  may  become  a  purchaser, 
and  take  such  property  or  estate  so  purchased,  as  would  any 
other  person,  not  a  devisee  or  legatee  as  aforesaid,  who  should 
purchase  at  said  sale. 

"4.  That  the  plaintiff*  executor  pay  the  costs  of  this  action, 
to  be  taxed  by  the  Clerk  of  this  Court." 

Mi\  George  A.  Shufordy  for  plaintiff". 

Mr,  F.  A.  Sondley  (by  brief),  for  defendants. 

Mp:rrimon,  C.  J.  The  will  before  us  to  be  interpreted  is 
peculiar  in  its  form  and  the  method  of  the  disposition  of  the 
testator's  large  estate.  He  first  devised  a  scheme  of  division 
of  his  property,  both  real  and  personal,  among  hia  children, 
which  is  embodied  in  what  he  styles  "  my  (his)  deed  of  gift^ 
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which  was  executed  at  the  same  time  he  executed  his  will, 
is  particularly  referred  to  in  and  made  part  of  it.    By  this 
deed  he  gave,  at  the  time  of  its  execution,  to  each  of  his 
children,  in  equal  amounts,  considerable  parts  of  his  per- 
sonal   property    upon    terms,  conditions    and    limitations 
expressed  therein,  and  took  from  them  a  receipt  therefor, 
joint  and  several  in  its  form,  in  which  they  recite  that  they 
respectively  received  the  property  upon  such  terms,  condi- 
tions and  limitations  as  are  recited  in  the  deed.  As  to  further 
future  dispositions  of  property  to  his  children,  to  take  effect 
in  his  life-time,  or  after  his  death,  except  as  to  "such  lega- 
cies, bequests  and  devises  as  I  (he)  may  make  by  a  last  will 
and  testament  under  different  limitations  and  conditions," 
he  directs  that  they  shall  be  made  and  received  by  them 
"  upon  the  express  provisions  and  conditions  that  the  same 
shall  be  held  by  my  (his)  said  children,  and  each  of  them, 
in  their  own  names,  respectively;  and  that  all  uses,  changes 
and  investments  of  the  principal  of  the  same  shall  be  made 
in  their  own  names  respectively,"  etc.    This  deed  provides 
and  directs,  much  in  detail,  that  the  testator's  children  shall 
severally  share  equally  his  property,  and  how  they  shall 
receive,  have,  own  and  enjoy  the  same,  and  it  specifies  cer- 
tain terms,  conditions  and  limitations  affecting  the  several 
shares.     In  it  the  testator  directs  his  executor  to  take  receipts 
for  the  property  so  bequeathed  and  devised  "of  like  tenor 
and  manner  "  with  that  taken  by  himself  above  mentioned. 
The  deed  above  referred  to  is  clearly  made  a  material  and 
substantial  part  of  the  testator's  will.     He  refers  to  it  in  the 
first  paragraph  thereof  as  "  ray  (his)  deed  of  gift  now  about 
to  be  made  and  taking  (taken)  herewith,"  etc.     Indeed,  the 
will  would  be  incomplete  without  it.     In  the  first  clause  of 
his  will  he  declares  that,  "  In  the  event  of  my  death  without 
other  and  further  distribution  of  the  reraainderofm\  estate, 
it  is  my  wish  and  desire  that  this  paper-writing  be  taken  as 
in  eflfect  and  purpose  my  last  will  and  testament,  and  the 
108-40 
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baak  of  the  final  distribution  of  my  effects;  and  to  that  end 
I  hereby  appoint  my  son,  Thomas  D.  Johnson,  my  exec- 
utor, who  is  hereby  fully  charged  with  the  duty  and 
authority  of  carrying  out  the  purposes  and  intent  expressed 
in  it,  viz.,  a  distribution  of  equal  portions  of  mj'  remaining 
property  to  each  of  my  children,  or  their  lineal  heirs,  with 
the  same  conditions  annexed  as  expressed  in  my  deed  of 
gift,  now  about  to  be  made  and  taking  herewith,  and  take 
receipt  therefor  of  like  tenor  and  manner  as  those  bearing 
even  date  with  these  presents."  The  deed  thus  constituting 
part  of  the  will,  must  be  so  interpreted  in  all  pertinent 
respects,  and  have  due  weight  and  force  in  fixing  the  dispo- 
sitions of  the  property  and  determining  the  powers  of  the 
executor.     Siler  v.  Dorsdt,  decided  at  this  term. 

The  testator  disposes  of  his  whole  property  exclusively  to 
his  children.  He  gives  to  no  one  of  them  any  particular 
property,  but  plainly  directs  that  the  whole,  both  real  and 
personal,  shall  be  divided  equally  among  them.  At  the 
time  he  executed  the  will  and  that  part  of  it  called  the  deed 
of  gift,  he  gave  each  of  them  an  equal  amount  of  personal 
property,  and,  keeping  in  view  his  purpose  of  just  equality, 
he  directs  "a  distribution  of  equal  portion  of  my  remaiuing 
property  to  each  of  my  (his)  children,  or  their  lineal  heirs, 
with  same  conditions  annexed  as  expressed  in  my  deed  of 
gift,"  etc.  Indeed,  the  whole  will  manifests  a  deep  affection 
for  all  his  children  alike,  and  a  settled  purpose  that  they 
shall  in  equal  measure  share  his  bounty. 

It  appears  that  the  testator,  at  the  time  of  his  death,  had 
large  ancl  valuable  real  estate,  consisting  of  city  lots,  moun- 
tain land,  undivided  fractional  mineral  interests  in  laige 
tracts  of  land,  and  that  an  actual  division  of  all  of  them 
cannot  be  made  among  the  devisees  without  prejudice  to  all, 
or  some  of  them.  He  did  not  devise  particular  tracts,  or 
parcels  of  land  to  any  of  his  children,  nor  did  he  give  any 
one  or  more  of  them   specific  legacies;   he  devised  and 
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bequeathed  the  whole  of  his  property,  both  real  and  per- 
sonal, as  a  whole,  to  be  equally  divided  among  them.    And 
a  chief  purpose  he  had  in  view  was  equality  in  the  division, 
made  in  such  way  as  would  most  certainly  promote  the 
interests  of  all.     Hence,  he  made  his  dispositions  of  his  prop- 
ert}^  both  real  and  personal,  very  general,  and  the  "basis  of 
the  final  distribution  of"  the  same;  and  hence,  too,  he  "fully 
charged  (his  executor)  with  the  duty  and  authority  of  carry- 
ing out  the  purposes  and  intent  expressed  in"  his  will,  that  is, 
"a  distribution  of  equal  portion  of  my  (his)  remaining  prop- 
erty to  each  of  my  (his)  children,  or  their  lineal  heirs,"  etc. 
He  did  not  determine  that  his  property,  real  and  personal, 
other  than  money,  could  and  should  be  actually  divided 
among  his  children;  at  all  events,  he  intentionally  left  that 
to  be  determined  after  his  death.     He  thought  parts  of  it 
(parts  of  the  land,  stocks  and  other  personal  property)  might 
be  actually  divided,  and  to  the  advantage  of  his  children. 
In  such  case,  when  it  can  be  done,  it  is  made  the  duty  of 
the  executor  to  make  such  division,  otherwise  he  is  required 
to  sell  the  property,  real  or  personal,  and  turn  the  same^into 
a  cash  fund  for  such  division.     If  it  should  turn  out,  for 
any  cause,  that  such  actual  division  cannot  be  made,  that  it 
would  the  better  promote  the  interests  of  the  devices  and 
legatees  to  turn  the  whole  property  into  a  cash  fund  for  divi- 
sion, then,  and  in  that  case,  it  will  be  the  duty  of  the  execu- 
tor to  sell  the  whole  for  such  purpose.     It  was,  therefore,  the 
testator  said  in  general  terms:  ''And,  in  regard  to  the  prop- 
erty not  easily  parcelled  out  and  assessed  in  equal  portions, 
whether  the  same  be  lands,  or  stock,  or  personal  property,  it 
is  my  direction  that  the  same  be  sold  at  public  auction,"  etc. 
It  is  expressly  made  the  duty  of  the  executor  to  carry  "out 
the  purposes  and  intent  expressed  in"  the  will,  to  distribute 
the  property,  both  real  and  personal,  embraced  by  it.     It  is 
very  obvious  that  the  testator  had  great  confidence  in  the 
ability,  integrity  and  good  judgment  of  his  son  Thomas, 
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and  his  fitness  to  be  the  executor  of  his  will.  He  fully 
charges  him  with  the  *^duty  and  authority  of  carrying  out 
the  purposes  and  intent  expressed  in  it,  viz.:  *' A  distribution 
of  equal  portion  of  my  remaining  property  to  each  of  ray  chil- 
dren," etc.  He  is  "fully  charged  with  the  duty  and  anthor- 
ity'^  to  effectuate  such  purpose.  It  is'his  duty  to  tnake  the 
division,  and  he  has  full  authority  to  that  end,  and  when,  in 
good  faith,  he  has  made  it,  it  will  be  effectual.  Thus,  if  the 
land,  or  parts  of  it,  can  be  divided,  he  must  make  the  divi- 
sion, and  so  also  as  to  the  personal  property.  If  such  actual 
division  cannot  be  made,  "parcelled  out  and  assessed  in 
equal  portions,"  then  he  should  sell  the  property  as  directed, 
turn  the  same  into  a  cash  fund  and  divide  the  same.  It  is 
his  duty,  in  making  such  division,  to  assess  the  value  and 
allot  the  property  to  the  devisees  and  legatees.  He  may  call 
to  his  aid  the  experience  and  •  observation  of  others,  if  he 
shall  see  fit  to  do  so,  but  the  division  and  allotment  must  be 
his  own.  His  judgment  and  action  must  prevail.  More- 
over, he  is  made  the  judge  of  what  property  cannot,  for  any 
cause,  be  "easily  parcelled  out  and  asessed  in  equal  por- 
tions." As  to  this,  he  should  exercise  a  sound,  not  an  arbi- 
trary, discretion. 

In  case  of  such  actual  division  of  the  property,  real  or 
personal,  or  any  part  of  it,  the  devisee  or  legatee  will  take 
and  have  title  under  and  by  virtue  of  the  will,  and  hence  it 
will  be  sufficient  for  the  executor  to  execute  a  paper-writing, 
under  his  hand  and  seal,  specifying  the  division  made  and 
the  allotment  of  the  same  in  severalty  to  the  particular 
devisee  or  legatee,  making  appropriate  reference  to  the  will 
and  his  power  as  executor  under  the  same.  Such  paper- 
writing  should  be  duly  proven  and  registered  as  in  case  of 
deeds  required  to  be  registered.  Moreover,  the  executor 
should  take  from  the  devisees  and  legatees,  in  case  of  such 
division,  a  receipt  in  substance  and  form  such  as  that  men- 
tioned and  referred  to  in  the  will. 
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In  case  the  property,  or  any  part  of  it,  shall  be  sold,  the 
sale  should  be  made  strictly  as  directed  by  the  will,  and  the 
executor  should  execute  to  the  purchaser  a  proper  deed  con- 
veying the  absolute  title  to  the  purchaser  The  deed  should 
appropriately  refer  to  the  will  and  the  power  of  the  executor 
to  sell  the  property  and  make  title  therefor. 

In  case  the  devisees,  or  any  of  them,  shall  purchase  prop- 
erty at  such  sale,  the  executor  should  execute  to  him  a  proper 
deed  for  the  property  so  purchased  by  him,  just  as  if  he  were 
not  such  devisee.  He  should  take  a  receipt  from  such  devisee 
for  his  part  of  the  fund  divided  when  the  division  shall  be 
made. 

It  is  very  apparent  that  the  testator  did  not  intend  to  put 
the  executor  at  any  disadvantage,  but  on  a  footing  equal 
with  the  other  devisees  and  legatees.  No  special  provision 
is  made  for  ascertaining  and  alloting  the  share  of  the  execu- 
tor. Hence,  in  the  absence  of  such  provision,  in  dividing 
property,  whether  real  or  personal,  he  should  set  apart  a 
share  for  himself  equal  with  the  shares  respectively  of  the 
other  devisees  or  legatees,  and  should  execute  a  paper-writing, 
under  his  hand  and  seal,  to  the  effect  that  in  such  division 
his  share  had  been  allotted  to  him,  and  the  same  should  be 
proven  and  registered.  Thus,  the  evidence  of  such  division 
and  allotment  would  be  established  and  made  perpetual. 
Furthermore,  the  executor  should  execute  a  "receipt" — a 
paper-writing — in  all  respects  like  the  receipts  he  is  required 
to  take  from  the  other  devisees  and  legatees,  reciting  in  the 
face  thereof  that  he  had  received  his  share,  or  some  part 
thereof,  of  the  estate  of  the  testator,  and  such  paper  should 
be  filed  in  the  Clerk's  office  with  the  other  papers  and  records 
of  the  estate.  These  receipts  should  be  carefully  preserved, 
as  they  may  become  important  in  an  action  or  actions  to 
enforce  the  conditions  and  limitations  therein  specified. 

It  is  expressly  provided  in  that  part  of  the  will  specifying 
the   terms,  conditions  and  limitations  of  the  devises  and 
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bequests  as  follows:  "And  in  case  any  or  either  of  my  said 
children  shall  have  any  issue  which  shall  arrive  at  the  age 
of  twenty-one  years,  whether  in  the  life-time  or  after  the 
death  or  deaths  of  each  of  my  said  children,  then  the  gifts 
and  advancements  herein  made  to  such-of  my  said  children, 
respectively,  or  which  may  come  to  them  on  any  future  dis- 
tribution of  my  estate,  shall  vest  in  such  of  my  said  children., 
respectively,  or  in  their  respective  lineal  heirs  ^per  stirpes^ 
absolutely  and  released  and  discharged  from  all  the  terms, 
limitations  and  provisions  herein  imposed." 

When,  therefore,  it  appears  to  the  executor  that  one  of  the 
devisees  and  legatees  has  issue  that  has  so  arrived  at  the  age 
of  twenty-one  years,  the  receipt  required  need  not  specify 
such  terms,  conditions  and  limitations,  but  these  may  be 
omitted.  It  should,  however,  specify  particularly  that  such 
issue  had  arrived  at  that  age,  thus  suggesting  the  reason  for 
such  omission. 

This  action  is  brought  by  the  executor  simply  to  obtain 
the  advice  and  direction  of  the  Court  as  to  his  duties  under 
the  will.  We  are  not  called  upon,  nor  would  it  be  proper 
for  the  Court  below,  or  for  us,  to  express  any  opinion  as  to 
the  rights  of  any  party  claiming  under  the  wmII  who  is  a 
party  to  the  action.  The  purpose  of  the  action  is  not  to  liti- 
gate, settle  and  determine  the  rights  of  parties. 

The  advice  and  direction  given  by  the  Court  below,  so  far 
as  it  extended,  was  substantially  correct,  and  we  approve 
and  aflSrm  the  same.  It  should,  how^ever,  have  given  the 
additional  advice  and  direction  indicated  in  this  opinion, 
and  it  will  amend  and  enlarge  its  entry  so  as  to  embrace  the 
same.  To  that  end,  let  this  opinion  be  certified  to  the  Supe- 
rior Court. 

Remanded, 
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J.  B.  HOUSER  et  al.  v.  W.  J.  McQINNAS. 

Principal — Agent —  Payment — Mistake — Negliffence — Equ  ity — 

Knowledge  of  the  Facts. 

One  H.,  while  acting  as  express  agent  for  M.,  the  regular  agent,  received, 
in  the  course  of  business,  money  sent  by  K.  and  intended  for  B.  ; 
and  the  same  was  delivered  to  him,  but  no  receipt  was  taken  and 
no  entry  male.  Some  months  after  this,  B.  denied  receiving  the 
money,  and  the  amount  thereof  was,  upon  demand  (the  transaction 
not  being  remembered),  paid  by  H.  and  M.  to  the  express  company 
for  K.,  who  received  it  and  had  it  allowed  as  a  credit  in  his  trans- 
action with  B.  Finding  afterwards,  as  the  fact  was,  the  money 
pent  had  been  duly  paid,  H.  brought  this  action  against  M  and  B. 
for  the  payment  of  the  part  he  contributed  to  the  express  company  : 
Held^  (1)  that  he  was  entitled  to  recover  against  B.,  who  was  twice 
paid  what  was  due  him,  and  could  not  in  good  conscience  hold 
both  amounts ;  (2)  thi?  action  might  have  been  maintained  against 
B.  alone  and  by  either  H.  or  M.;  (3)  negligence  in  the  transaction 
does  not  bar  recovery  unless  some  circumstance  had  arisen  which 
would  make  it  inequitable  ;  (4)  full  knowledge  of  the  facts  by  the 
plaintiff  would  not  excuse  B.  for  holding  money  he  was  not  enti- 
tled to. 

This  was  a  civil  action,  heard  upon  demurrer  of  the 
defendant,  P.  C.  Beam,  at  the  Spring  Term,  1891,  of  the 
Superior  Court  of  Gaston  County,  before  Merrimon^  J. 

The  complaint  was  as  follows: 

"  That  heretofore,  to-wit,  on  the  25th  day  of  November, 

1887,  the  defendant  W.  J.  McGinnas  was  the  agent  at  Cher- 

ryville  of  the  Southern  Express  Company,  a  corporation 

doing  business  as  a  common  carrier  between  the  towns  of 

Shelby  in  Cleveland  County,  N.  C,  and  the  town  of  Cherry- 

ville  in  Gaston  County,  N.  C,  and  plaintiff  was,  on  said  day, 

acting  as  clerk  or  agent  of  said  defendant  in  the  transaction 

of  the  business  of  said  Express  Company  at  Cherry ville; 

he,  the  said  defendant  McGinnas,  being  on  said  day  absent 

from  Cherryville  engaged  in  other  business. 
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''  2.  That  on  said  25th  November,  1887,  plaintiff  in  the 
course  of  his  business  as  such  clerk  or  agent,  aud  while 
defendant  McGinnas  was  still  absent,  received  a  package  con- 
taining five  hundred  dollars  in  currencj'^  from  said  express 
company,  the  same  having  been  transmitted  by  the  defend- 
ant B.  K.  Humphreys  from  the  said  town  of  Shelby,  through 
said  express  company,  to  the  defendant  P.  C.  Beam  at 
Cherryville. 

"3.  That  immediately  upon  the  receipt  of  the  pacbige, 
and  without  entering  the  same  on  the  books  of  the  said 
express  company,  kept  at  Cherryville,  known  as  the  *  delivery 
book,'  plaintiff  carried  and  delivered  said  package  of  $500 
to  the  defendant,  P.  C.  Beam,  without  taking  the  receipt  of 
said  Beam  therefor,  intending  afterwards  to  make  the  proper 
entrv  on  said  book  and  take  the  same  to  Beam  and  obtain 
his  receipt  thereon  for  said  package,  as  was  frequently  done 
at  said  ofBce,  but  plaintiff  wholly  forgot  to  make  said  entry 
or  to  take  such  receipt. 

"4.  That  afterwards,  to- wit,  on  the  22d  day  of  March, 
1888,  nearly  four  months  after  such  receipt  and  delivery  of 
said  package,  the  defendant  McGinnas  demanded  the  pay- 
ment of  the  said  sum  of  $500  by  the  plaintiflF,  alleging  that 
the  said  sum  had  been  demanded  of  bim,  the  said  McGinnas, 
by  said  express  company,  upon  the  ground  that  faid  Beam 
denied  its  delivery  to  him  by  plaintiff,  or  that  be  had  ever 
received  the  same  from  any  source  ;  that  the  books  of  the 
route  agent  or  messenger  of  said  express  company  showed 
a  receipt  for  said  package  signed  by  plaintiff,  and  that  the 
said  express  delivery  book  showed  no  entry  of  said  package, 
nor  any  receipt  of  said  Beam  therefor,  and  that  said  Beam 
denied  the  delivery  of  said  package  to  him  by  plaintiff  or 
anvone  else  for  him. 

"  5.  That  plaintiff,  upon  investigation,  found  the  allega- 
tions of  McGinnas  with  regard  to  the  book  of  the  express 
messenger  and  the  delivery  book  to  be  true;  and  further, 
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that  Beam  denied  the  receipt  of  said  package,  and  having, 
on  account  of  the  great  lapse  of  time  since  the  receipt  and 
delivery  of  said  package  to  said  Beam,  forgotten  the  circum- 
stances thereof,  in  his  surprise  and  confusion  supposed  he 
must  either  have  lost  or  mislaid  said  package,  and  by  mis- 
take and  inadvertence,  being  misled  by  the  appearance  of 
said  books  and  the  denial  of  Beam,  he  then  and  there 
acknowledged  his  liability  therefor,  and  agreed  to  pay  to 
said  McGinnas  the  said  sum  of  $500  for  said  Humphreys,  or 
to  be  delivered  by  said  McGinnas  to  the  express  company 
for  said  Humphreys. 

"6.  That  thereupon  plaintiff  paid  to  McGinnas  $245 — all 
the  money  he  could  raise  at  the  time — which  sum  was  by 
McGinnas  immediately  paid  to  the  express  company  for 
Humphreys,  and  the  balance  of  the  $500,  to-wit,  $255,  was 
at  the  same  time  paid  by  McGinnas  out  of  his  own  pocket 
to  said  express  company,  to  be  by  it  delivered  to  Humphreys. 

"  7.  That  the  said  sum  of  $500,  so  contributed  and  paid 
to  said  express  company  as  aforesaid,  was  by  it  carried  and 
delivered  to  said  Humphreys  at  Shelby,  N.  C,  who  allowed 
credit  therefor  to  said  Beam  in  the  settlement  of  certain 
dealings  between  them,  as  plaintiff  is  informed  and  believes. 

"8.  That  afterwards,  plaintiff  having  discovered  with  cer- 
tainty that  he  did  deliver  said  package  of  $500  to  said  Beam, 
as  alleged  in  the  first  paragraph  hereof,  before  the  institution 
of  this  suit  made  demand  upon  the  defendf^nts  McGinnas 
and  Beam  for  the  repayment  of  said  sum  of  $245,  which 
was  refused. 

"9.  That  neither  of  said  defendants,  nor  anyone  for  them, 
have  paid  to  plaintiff  the  said  sum  of  money,  nor  any  part 
thereof,  but  the  whole  thereof  remains  due  and  unpaid. 

'*  10.  That  by  reason  of  the  receipt  of  said  package  of  $500 
on  said  25th  day  of  November,  and  the  credit  afterwards 
given  him  by  said  Humphreys,  said  defendant  Beam  has 
had  the  benefit  of  said  sum  of  monev  twice,  and  his  deten- 


634  IN  THE  SUPREME  COURT. 

HOUSER  V.  MCQINNAS. 

tion  thereof  is  unjust  and  unlawful,  and  wrongful  towards 
the  plaintiff. 

"11.  That  defendant  McGinnas  ought  properly  to  have 
been  a  party  plaintiff  to  this  action,  but  he.  refused  to  make 
himself  a  party  plaintiff  at  the  institution  of  this  suit,  and 
was  therefore  made  a  party  defendant. 

"  Wherefore,  plaintiff  demands  judgment  against  the 
defendants  W.  J.  McGinnas  and  P.  C.  Beam  for  the  said  sum 
of  $245,  with  interest  from  the  22d  day  of  March,  1888, 
until  paid,  together  with  the  costs  of  this  action,  and  for  such 
other  and  further  relief  as  to  the  Court  may  seem  just." 

Defendant  McGinnas  answered,  admitting  all  of  the  mate- 
rial allegations  of  the  complaint.  Humphreys  neither 
answered  nor  demurred. 

Defendant  Beam  demurred  as  follows: 

"  1.  That  the  complaint  does  not  state  that  the  money 
paid  by  Houser  to  McGinnas  was  ever  paid  to  the  defendant 
Beam,  or  that  he  derived  any  benefit  therefrom, 

"  2.  That  the  complaint  states  a  cause  of  action  against 
Beam  in  Humphreys  on  account  of  the  money  sent  by  him 
to  P.  C.  Beam,  which  still  subsists.  That  said  cause  of  action 
has  not  been  extinguished  by  the  payment  of  the  money  by 
Houser,  nor  does  the  complaint  state  any  facts  which 
amount  to  an  assignment  of  said  cause  of  action  to  Houser. 

"  3.  That  the  complaint  does  not  allege  that  the  expres- 
sions therein  made  by  Beam  were  ever  made  to  Houser, 
or  made  with  intent  to  influence  Houser,  or  to  affect  him  in 
any  way,  nor  made  with  intent  to  deceive  him  or  anyone 
else. 

"  4.  That  there  are  no  facts  or  circumstances  alleged  in 
the  complaint  which  constitute  an  express  contract  between 
Houser  and  Beam,  or  from  which  any  contract  could  be 
implied,  or  other  liability  could  arise  on  the  part  of  Beam 
to  Houser. 
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"  Whereupon,  defendant  demands  judgment  that  this 
action  be  dismissed,  that  he  go  without  day  and  recover  his 
costs  of  the  plaintiff,  to  be  taxed  by  the  Clerk." 

Demurrer  sustained,  plaintiff  appealed. 

Messrs.  George  F,  Bason  and  Jones  &  Tilleti  (by  brief),  for 
plaintiff. 

No  counsel  contra. 

Avery,  J. — after  stating  the  facts:  By  demurring  the 
defendant  Beam  admits  that  the  plaintiff  paid  over  to  him 
the  sum  of  five  hundred  dollars  in  money,  consigned  by 
express,  and  failed  to  take  his  receipt,  and  that  subsequently, 
under  a  mistake  as  to  the  fact  of  having  previousl}''  made 
said  payment,!the  plaintiff,  through  the  defendant  McGinnas, 
paid  to  the  defendant  Humphreys  five  hundred  dollars, 
which  Humphreys  allowed  as  a  credit  on  a  debt  due  him  . 
from  Beam,  in  order  to  satisfy  and  pay  a  second  time  the 
claim  of  Beam  as  assignee.  The  money  has  thus  been 
twice  paid  to  the  consignee  with  no  new  consideration,  and 
yet  he  resists  the  plaintiff's  demand  for  restitution,  on  the 
ground  that  the  action  could  be  maintained  by  Humphreys 
only,  in  whom  the  right  to  bring  it  still  subsists,  the  com- 
pany failing  to  show  any  privity  between  the  plaintiff  and 
Humphreys. 

Where  money  is  paid  and  received  in  discharge  of  a  debt 
then  believed  by  the  payer  to  be  due,  but  in  fact  previously 
paid  in  full  by  or  for  the  debtor,  the  creditor  is  not  allowed 
to  keep  double  the  sum  due  him  against  the  demand  of  the 
debtor  preferred  in  an  action  in  the  nature  of  assumpsit  for 
the  recovery  of  the  second  payment  made  by  mistake.  Pool 
V.  Allen,  7  Ired.,  120;  MiiclieU  v.  Walker,  8  Ired.,  243; 
Newell  V.  March,  8  Ired.,  441;  Hare  on  Contracts,  p.  104. 
The  defendant  seems  to  .admit  this  pnnciple,  but  insists  that 
Humphreys  paid  the  debt  the  last  time,  and  he  alone  can 
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maintain  the  action  for  the  restitution  of  the  amount  wrong- 
fully paid  by  him.  The  plaintiflf  has  brought  all  of  the 
parties  who  actually  have  claimed,  or  who,  according  to  the 
contenti(»n  of  either  party,  can  rightfully  claim,  an  interest 
in  the  controversy.  McGinnas  admits  the  truth  of  plain- 
tiff's allegations  by  answer  and  Beam  V»y  demurrer,  while 
Humphreys  confesses  by  failing  to  answer. 

When  the  money  was  placed  by  McGinnas  in  the  hands 
of  Humphreys,  as  agent,  to  pay  the  claim  of  the  defendant 
Beam  a  second  time,  Humphreys  retained  the  money,  but 
allowed  Beam  credit  on  a  debt  due  him  from  the  latter.  This 
was  equivalent  to  paying  the  debt  in  money  a  s^econd  time, 
and  the  arrangement  was  toade  for  plaintiflf,  and  in  consid- 
eration  of  funds  furnished  by  or  for  him.     It  was,  in  effect,  a 
second  payment  by  Houser.     Quod  facit  per  alium,  facii.per 
se.     If  the  facts  stated  in'  the  complaint  be  true,  we  see  no 
reason  why  the  plaintiff  might  not  have  maintained  his 
action  against  Beam  alone,  treating  both  McGinnas  and  Hum- 
phreys as  his  agents.     Houser  paid  $245  in  money — all  that 
he  could  raise — to  McGinnas  to  be  handed  over  to  Hum- 
phreys, who  w^as  to  effect  the  settlement  with  the  defendant, 
and  induced  McGinnas  to  pay  for  his  benefit  $255,  the  resi- 
due of  the  $500.     The  law  implies  a  promise  by  Beam  to 
repay  Houser.     Mason  v.  Waite,  17  Mass.,  5G3. 

Where  an  agent,  by  mistake  of  fact,  pays  money  for  his 
principal,  the  latter  may  recover  it  back  from  the  party  who 
has  received  it.  Story  on  Ag.,  §435;  Wharton's  Com.  on 
Agents,  §  413 ;  Sheffer  v.  Montgomery,  65  Penn.  St.,  329;  Farm- 
ers etc  Bank  v.  Kivg,  98  Am.  Dec,  215,  and  note  2il.  It  is 
a  general  rule,  that  where  the  money  of  the  principal  has 
been  wrongfully  paid  by  his  agent  to  a  stranger,  either  the 
principal  or  the  agent  may  maintain  an  action  for  its  recov- 
ery. 1  Lawson's  Rights  and  Rem.,  §  121.  But  the  princi- 
pal cannot  recover  where  the  agent  loans  to  one  of  his  own 
creditors,  who  has  no  notice  that  it  is  the  principal's  money. 
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Ibid.  McGinnas  being  entrusted  by  Houser,  as  agent,  with 
a  part  of  the  money,  and  having  advanced  the  residue  for 
the  plaintiff,  might  substitute  Humphreys,  who  would  be,  in 
contemplation  of  law,  says  Mr.  Wharton,  "  but  the  extension 
of  the  principal  himself,  introducing  no  new  party  into  the 
contract."  Wharton's  Com.  on  Agency,  §§  33, 34.  As  Houser 
might  have  made  Humphreys  directly  his  agent,  or  might, 
in  terms,  have  authorized  McGinnas  to  constitute  him  a  sub- 
agent  to  settle  with  Beam,  he  had  the  right  to  ratify  the  sub- 
stitution of  Humphreys  by  McGinnas,  and  thus  establish  a 
privity  between  Humphreys  and  himself,  and  of  this  Beam 
could  not  complain.  But  if  this  were  not  so,  all  of  the  par- 
ties being  before  the  Court,  and  the  mistake  being  admitted, 
it  would  be  unconsciousable  to  allow  the  defendant  to  retain 
double  the  amount  due  him. 

As  it  may  possibly  be  insisted  that,  though  the  privity 
between  the  plaintiff  and  Humphreys  be  admitted,  still  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  it  is  proper  that  we  should  consider  this  case  in 
another  aspect.  We  think  that  if  the  plaintiff,  under  the 
circumstances,  actually  knew  he  had  paid  the  debt,  and  could 
not,  at  the  time,  prove  the  payment,  or  if  his  mistake  of  fact 
was  negligently  made,  and  he  might,  by  the  exercise  of  ordi- 
nary care  have  avoided  falling  into  it,  still,  as  between  him 
and  the  defendant,  who  admits  that  the  money  was  paid  to 
him  in  full  a  second  time,  not  as  a  gratuity,  but  nominally 
in  discharge  of  the  same  debt,  the  plaintiff  is  entitled  to  resti- 
tution, when  it  can  be  made  without  loss  or  sacrifice  on  the 
part  of  the  latter.  His  negligence  in  failing  to  find  out  the 
facts  before  paying  the  money  does  not  prevent  his  recovery 
from  one  who  does  not  deny  the  allegation  that  he  received 
and  retained  double  the  sum  justly  due  to  him.  Hare  on 
Con.,  p.  233;  Bank  v.  Bank,  43  N.  Y.,  445;  Luie  v.  .Skinner' 
burger,  17  Mo.  Appl.,  66;  Xorfh  v.  Bloiv,  30  N.  Y.,  374 ;  Fron- 
tier  Bank  v.  Morse,  38  Am.  Dec,  §  284,  and  notes,  p.  290. 
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It  would  have  been  otherwise  if  the  plaintiff,  by  his  neg- 
ligence in  failing  to  give  timely  notice  of  his  demand,  had 
prevented  the  defendant  from  recovering  the  sum  claimed 
of  a  third  party,  or,  generally,  where  the  defendant  had  sus- 
tained damage  which  the  plaintiff  by  ordinary  care  might 
have  prevented.  Baiik  v.  McGilwryjQi  Am.  Dec,  92;  United 
States  V.  Bank,  6  Fed.  Rep.,  854.  Where  the  parties  can- 
not be  placed  in  statu  quo  the  loss  must  fall  upon  the  person 
who  caused  it  by  his  negligence,  though  he  may  have  made 
the  payment  under  a  mistake  as  to  the  facts,  but  without 
exercising  due  diligence  in  ascertaining  them.  Boas  v. 
Updegrof,  47  Am.  Dec,  404. 

If  a  second  payment  had  been  made  with  a  full  knowl- 
edge of  the  facts,  but  not  by  compulsion  of,  or  mistake  as  to, 
the  law,  the  Courts  would  not  allow  Beam,  who  acknowledges 
that  he  has  been  twice  paid,  to  go  out  of  a  court  of  con- 
science, when  all  of  the  parties  are  before  the  Court,  without 
accounting  for  what  is  justly  due  to  the  plaintiflF,  when  he 
has  advanced  out  of  his  own  funds  a  part  arid  owes  McGin- 
nas  the  balance  of  the  amount  used  by  Humphreys  in  mak- 
ing the  second  payment.  No  wrong  is  imputed  to  any  other 
party,  and,  in  any  view  of  the  facts,  the  Courts  could  not 
lend  their  sanction  to  fraud  by  allowing  one  who,  by  falsely 
denying  a  first  payment,  secures  a  second,  to  retain  it  simply 
because  the  debtor  may  have  been  guilty  of  even  gross  Di- 
ligence. A  payment  is  not  necessarily  voluntary,  nor  is  it 
to  1)0  treated  as  a  gift,  because  the  debtor  did  not  act  under 
compulsion  in  paying  it  a  second  time.     Pool  v.  AUeiij  supra. 

We  conclude,  therefore,  that  there  was  error  in  sustaining 
the  demurrer,  and  the  judgment  of  the  Court  below  is 
reversed. 

Reversed. 
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MARSHALL  &  BRUCE  v.  THE  MACON  COUNTY  SAVINGS  BANK. 

Evidence — Lettets  of  Incorporation — Proof  of  the  Existence  of 
a  Corporation  —  Measure  of  Damages — Contract. 

1,  Copies  of  letters  of  incorporation  are  admissable  to  show  prima /acie 

the  existence  of  a  corporation,  and  it  cannot  avoid  its  liability  for 
debts  because  in  fact  it  had  but  an  inchoate  existence. 

2,  When  articles  of  value  were  prepared  by  plaintiffs  according  to  the 

direction  of  such  corporation,  and  before  the  order  was  counter- 
manded, they  are  entitled  to  recover  the  damages  sustained  on 
account  of  defendant's  refusal  to  receive  them. 

3,  The  measure  of  damages  is  the  difference  between  the  contract  price 

and  their  present  valu-',  and  if  of  no  value  to  anyone  but  the 
defendant  then  the  measure  is  the  contract  price. 

This  was  a  civil  action,  tried  at  Spring  Term,  1887,  of 
Macon  Superior  Court, before  Merrimouy  J. 

This  action  was  brought  in  the  Court  of  a  Justice  of  the 
Peace  to  recover  from  the  defendant  the  price  of  a  "ledger, 
index,  check-books  and  other  stationer}',"  which  the  plaintiffs 
allege  they  prepared  at  the  request  of  the  defendant,  and 
which  it  afterwards,  without  cause,  refused  to  accept,  and 
refused  to  pay  for  the  same;  that  the  articles  so  prepared 
were  of  no  value  to  the  plaintiffs  or  other  person  than  the 
defendant,  etc.    The  pleading  raised  issues  of  fact. 

On  the  trial  in  the  Superior  Court,  the  defendant  requested 
the  Court  to  instruct  the  jury — 

"  1.  That  the  plaintiffs  cannot  recover  of  the  defendant, 
for  the  reason  that  the  goods  were  never  delivered  to  the 
defendant. 

"  2.  The  defendant  is  not  a  corporation,  for  the  reason  that 
at  the  time  the  goods  were  ordered  was  within  a  few  days 
after  the  defendant  undertook  to  be  incorporated,  and  that 
the  notice  countermanding  the  same  was  before  the  expira- 
tion of  thirty  days,  the  time  required  by  law  for  the  publi- 
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cation  to  be  made  before  the  defendant  was  a  corporation 
in  law. 

'*3.  That  the  defendant  was  not  a  corporation  in  law,  and, 
therefore,  could  not  be  sued,  although  it  might  be  an  inchoate 
corporation. 

"  4.  That  if  a  corporation,  or  an  inchoate  one,  in  the  absence 
of  evidence  of  the  use  of  the  functions  conferred  by  law,  that 
it  would  not  be,  in  law,  a  corporation. 

"5.  That  as  the  articles  of  agreement  provide  that  none  of 
the  stockholders  are  responsible  or  liable  for  any  debt  except 
the  subscription  to  the  capital  stock,  that  the  defendant,  or 
any  other  stockholder,  would  not  be  liable  for  the  goods  sued 
on  by  the  plaintiff,  the  evidence  being  that  the  defendant 
has  no  assets  or  property  of  any  kind  whatsoever  in  its  cor- 
porate capacity,  nor  ever  had  any. 

"6.  That  if  the  jury  believes  that  one  Danford  entered 
into  and  confederated  with  the  plaintiffs  to  defraud  the 
defendants,  that  the  plaintiffs  could  not  recover  in  this 
action;  and  as  a  badge  of  fraud  that  there  is  nt'  evidence 
that  the  plaintiffs  ever  made  any  inquiries  as  to  the  existence 
of  the  defendant  as  a  corporation,  nor  whether  the  defendant 
had  assets  or  property,  or  as  to  the  liabilites  of  the  alleged 
stockholders  in  said  corporation,  if  in  law  the  defendant  was 
a  corporation." 

The  Court  refused  to  give  the  instruction  as  asked  for,  but 
instructed  the  jury,  after  reciting  the  testimony,  that  the 
copy  of  letters  of  incorporation  put  in  evidence  by  the  plain- 
tiff was  prima  facie  evidence  of  the  complete  organization 
and  incorporation  of  the  defendant  company,  and  that  there 
was  no  evidence  to  rebut  ih\s  prima  facte  case. 

That  if  the  defendant  ordered  the  goods  from  the  plaintiffs, 
as  testified  by  W.  R.  Johnson,  and  the  plaintiffs  under  such 
order  prepared  the  goods  for  the  defendant  according  to  the 
terms  of  such  order,  and  the  order  was  countermanded  after 
the  goods  were  prepared,  and    the   defendant  refused  to 
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receive  and  pay  for  the  same,  then  the  plaintiff  would  be 
entitled  to  recover  of  the  defendant  the  sum  of  damages 
they  sustained  by  reason  of  defendant  refusing  to  receive 
and  pay  for  eaid  goods. 

The  measure  of  damages  would  be  the  difference  between 
the  contract  price,  which  is  the  reasonable  worth  of  the 
goods,  and  their  present  value. 

If  the  goods  in  their  present  condition  are  worthless  to  the 
plaintiffs,  and  are  of  no  value  to  anyone  except  the  defend- 
ant, then  the  plaintiff's  damage  would  be  the  contract  price 
for  the  goods.  If  the  jury  should  find  that  said  goods  are  of 
some  value  in  their  present  condition,  they  should  substract 
their  value  from  the  contract  price  of  the  same. 

That  it  devolves  upon  the  plaintiffs  to  make  out  their  case 
by  a  preponderance  of  evidence. 

There  was  a  verdict  and  judgment  for  the  plaintiffs. 
Defendant  appealed. 

No  counsel  for  plaintiff. 

Messrs.  K.  Elias  and  T,  F.  Davichon^  for  defendant. 

Merrimon,  C.  J.:  The  statute  (Acts  1887,  ch.  412)  author- 
izes the  incorporation  of  "Savings  Banks  in  the  manner 
already  provided  for  the  formation  of  other  corporations," 
etc.  The  general  statute  {The  Code,  §§677,  682)  prescribes 
how  corporations,  with  certain  specified  exceptions,  may  be 
formed,  and  it  is,  among  other  things,  expressly  provided  that 
copies  of  the  letters  of  incorporation,  "certified  by  the  Clerk 
of  the  Superior  Court  of  the  county  where  the  same  are 
recorded,  shall,  in  all  cases,  be  admissible  in  evidence,  and 
the  letters  aforesaid  shall,  in  all  judicial  proceedings,  be 
deemed  prima  facie  evidence  of  the  complete  organization 
and  incorporation  of  the  company  purporting  thereby  to  have 
been  established."    The  statute  thus  makes  the  letters  prima 
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facie  evidence  of  the  incorporation  of  the  company  and  its 
organization;  and  also  a  certified  copy  of  the  letters  as 
recorded  likewise  evidence  in  all  cases.  Iron  Co.  v.  Abemathyj 
94  N.  C,  545.  The  Court  therefore  properly  received  in  evi- 
dence the  certified  copy  of  the  letters  of  incorporation,  and 
instructed  the  jury  that  the  same  was  privm  facie  evidence 
of  the  incorporation  and  organization  of  the  defendant- 
There  was  evidence  that  warranted  the  instructions  given 
the  jurj'  and  the  defendant  could  not  complain  of  them. 
The  defendant  ordered  the  goods  and  they  were  prepared  as 
directed,  and  thus,  in  their  nature,  were  useful  only  for  its 
purposes.  It  could  not,  after  they  were  so  prepared,  without 
any  lawful  excuse,  be  allowed  to  refuse  to  receive  them. 
And  no  such  excuse  was  shown.  The  evidence  went  to  prove 
that  the  defendant  ordered  the  goods;  that  they  were  manu- 
factured as  directed;  that  they  could  be  useful  only  to  the 
defendant.  There  was  no  evidence  of  fraud,  so  far  as  appears, 
as  suggested  by  the  instructions  asked  for  by  the  defendant 

Judgment  affirmed. 


W.  G.  TURNER.  Adm'r,  v.  MARTHA  SHUFFLER  etal. 

Real  Edate  Assets  —  Administrator — Heirs  CoUaJteral—Irii' 
peachmeiit — Coyisetd  Reference — Subrogation  to  Rights  of 
Creditors — Statute  of  Limitations— Pleadings. 


1.  Tbid  Ck>urt  will  not  review  the  findings  of  fact  under  a  ooofleDt 

reference. 

2.  The  heirs  of  a  decedent,  defendants  in  a  proceeding  to  make  aasets, 

will  not  be  allowed,  ordinarily,  to  collaterally  attack  a  fonner 
proceeding  between  them  and  the  same  administrator  to  sell  other 
lands  of  the  decedent  to  make  assets. 
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8.  Where  it  was  found  as  a  fact  that  the  land  so  sold  for  assets  brought 
a  fair  price,  and  that  the  sale  was  in  good  faith  and  ratified  by 
the  Court;  this  Court  will  not  set  it  aside  because  the  purchaser 
afterwards  sold  it  to  the  administrator  who  had  instituted  the  pro- 
ceedings to  make  assets. 

4.  When  the  administrator  pays  debts  of  the  decedent  with  moneys 

other  than  those  belonging  to  the  estate,  he  will  be  subrogated 
to  the  rights  of  the  creditors,  and  allowed  to  apply  the  assets 
obtained  from  a  sale  of  real  estate  for  the  purpose  of  paying  the 
debt  due  him. 

5.  Claims  not  barred  presented  to  the  administrator  in  one  year  after 

letters  granted  and  admitted  by  him,  need  not  be  put  in  suit  to 
prevent  the  bar  of  the  statute  pending  the  administration,  nor  can 
the  heirs  plead  the  statute  as  to  them. 

6.  An  allegation  of  defendants  that  '*  they  plead  the  statute  of  limita- 

tions of  ten,  seven,  six  and  three  years,  as  prescribed  in  The  Code, 
to  all  of  said  claims,  and  aver  that  they  are  unable  to  plead  the 
same  more  definitely  to  each  and  all  of  said  claims,"  is  bad  and 
insufficient  without  amendment.  "* 

This  was  a  civil  action,  heard  on  exceptions  to  a  referee's 
report,  at  Spring  Term,  1891,  of  Burke  Superior  Court, 
before  Hoke,  J. 

It  appears  that  Christopher  Shuffler  died  intestate  in  the 
county  of  Burke  before  the  9th  day  of  August,  1877,  and 
that  on  that  day  the  plaintiff  was  duly  appointed  and  quali- 
fied as  administrator  of  his  estate;  that  his  personal  estate 
was  of  little  value ;  that  the  debts  against  his  estate  aggre- 
gated several  hundred  dollars ;  that  the  plaintiff  applied  for 
and  obtained  a  license  to  sell  certain  real  estate  of  his  intes- 
tate, called  the  "  Mill  Property"  to  make  assets  to  pay  debts ; 
that  this  land  was  sold  and  the  proceeds  of  the  sale  were 
duly  applied  as  assets  to  the  payment  of  debts;  that 
other  debts  remain  unpaid,  and  the  present  is  a  special  pro- 
ceeding to  obtain  a  license  to  sell  another  tract  of  land  of 
the  intestate  to  make  additional  assets  to  pay  sucii  unpaid 
debts. 

The  defendants,  heirs  of  the  intestate,  deny  the  material 
allegations  of  the  complaint;  they  allege  that  the  alleged 
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unpaid  claims  are  not  just,  and  that  they  are  barred  by  the 
statute  of  limitations.  They  further  allege  that  the  sale  of 
the  land  by  the  plaintiff  first  above  mentioned  was  void 
upon  the  ground  that  the  plaintiff  himself,  in  effect,  bought 
the  same  at  his  own  sale. 

By  consent  of  parties,  it  was  ordered  by  the  Court  that  all 
matters  in  controversy  between  them  be  referred  to  a  referee 
named,  to  take  testimony  and  report  to  the  Court  the  facts 
and  the  law  arising  thereon.  The  referee  took  evidence, 
took  and  stated  an  account,  reported  the  same  and  his  find- 
ings of  fact.  To  the  same,  the  defendants  filed  divers  excep- 
tions, some  of  which  were  sustained,  and  others  were  over- 
ruled by  the  Court. 

The  referee,  among  other  things,  found  that  the  claims 
against  the  estate  of  the  intestate  specified  in  the  account, 
were  "presented  to  the  administrator  and  payment  demanded 
within  twelve  months  from  the  date  of  his  qualification  as 
administrator,  and  that  he  told  the  creditors  that  "  if  they 
would  not  sue  on  their  claims,  he  would  pay  all  just  claims  as 
soon  as  he  had  assets  in  hand  suflBcient,  and  that  he  would 
not  plead  the  statute  of  limitations  against  debts." 

The  defendants'  exceptions  overruled  were  these — 

"  3.  That  referee's  finding  that  Turner  went  strictly  accord- 
ing to  law  in  the  sale  of  the  mill  property  finds  no  support 
whatever  in  the  evidence  shown  him  on  the  trial,  and  is  iu 
direct  conflict  with  a  long  train  of  judicial  decisions,  in  this 
and  all  the  States,  that  an  administrator  must  not  buy 
directly  or  indirectly  at  his  own  sale. 

"4.  That  the  referee  erred  in  omitting  to  find  the  plea  of 
the  three-year  statute  of  limitations  plead  by  the  defendants 
in  bar  of  the  plaintiff  administrator's  right  to  reimburse- 
ment for  debts  of  his  intestate  paid  by  him,  as  he  alleged, 
three  years  before  the  commencement  of  this  action,  in  favor 
of  defendants.  And  likewise,  error  is  alleged  in  the  refusal 
of  the  referee  to  permit  defendants  to  make  their  former  plea 
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of  the  seven-year  statute  of  limitations  (TAc  Code,  §  152,  sub- 
sec.  2)  more  specific  in  an  amended  answer  tendered  by  them, 
and  refused  by  the  referee  at  the  hearing  of  this  cause." 

In  the  case  settled  for  this  Court,  the  Court  savs:  *' Third 
exception  overruled,  and  report  sustained,  and  the  Court  finds 
that  the  sale  was  bona  fide  and  for  fair  value  to  Galloway, 
and  bought  by  Turner  from  him ;  and,  if  otherwise,  cannot 
be  impeached  here.  Fourth  exception  overruled."  The 
defendants  assigned  as  error  the  overruling  of  the  exceptions 
above  set  forth,  There  was  judgment  for  the  plaintiff,  and 
defendants  appealed. 

Mr,  S,  J.  Emduy  for  plaintiff. 

Messrs,  J.  T.  Pei^hins  and  W,  S.  Pearson  (by  brief)  for 
defendants. 

Merrimox ,  C.  J. :  The  order  of  reference  was  entered  by 
consent  of  the  parties,  and  the  Court  below,  in  all  respects 
pertinent  and  material  here,  approved  the  findings  of  fact  by 
the  referee.  It  is  not  objected  that  there  was  no  evidence  to 
warrant  such  findings.  Indeed,  there  was  some.  That  it  is 
not  the  province  of  this  Court  to  review  such  findings  of  fact, 
is  well  settled  by  many  decisions. 

Regularly  and  properly,  the  defendants  could  not  attack, 
collaterally,  in  this  proceeding,  the  sale  of  the  land  made  in 
the  former  special  proceeding  mentioned  above  to  make 
assets  to  pay  debts.  That  should  be  done  by  motion  in 
the  cause  in  a  proper  case,  or  by  an  action  brought  for 
the  purpose.  Saviner  v.  SessoiuSf  94  N.  C,  371;  Garrison 
v.  Cox,  99  N.  C,  478;  Smith  v.  Fort,  105  N.  C,  446.  But 
if  this  were  not  so,  the  defendants'  third  exception  could 
not  be  sustained,  because  the  Court  below  distinctly  found 
the  fact  that  the  sale  of  the  land  complained  of  was  made 
in  good  faith,  and  purchased  by  one  who  might  buy  and 
who  paid  a  fair  price  for  it.  The  sale  was  ratified  by  the 
Court,  the  purchaser  took  a  proper  deed  therefor,  and  after- 
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wards  conveyed  the  title  he  thus  bought  to  the  plaintiff. 
This  being  true,  the  defendants'  objection  is  clearly  ground- 
less. It  seems  that  they  were  dissatisfied  with  the  findings 
of  fact,  but,  as' we  have  said,  we  cannot  review  such  findings. 
We  can  only  correct  errors  in  the  application  of  the  law  to 
them,  and  in  this  respect  no  error  appears  in  the  record. 

It  appears  that  the  plaintiff  paid  several  debts  of  his  intes- 
tate with  moneys  other  than  such  as  constituted  part  of  the 
assets  of  the  estate  in  his  hands,  for  which  he  was  not  allowed 
credit.  It  further  appears,  in  that  connection,  that  he  received 
certain  rents  that  he  supposed  to  be  assets,  but  the  same  were 
not  allowed  to  be  such,  and  the  Court  sustained  the  exception 
to  the  allowance  of  the  same  by  the  referee.  This  and  like 
things  done  by  the  plaintiff  show  that,  in  paying  debts  of  his 
intestate  and  charges  of  administration,  he  was  not  oSiciously 
paying  the  same  with  his  own  funds  simply  for  the  purpose 
of  creating  a  debt  in  his  own  favor  whereby  he  might  annoy 
and  prejudice  the  defendants,  but  that  he  did  so  in  good 
faith.  The  debt  of  the  estate  remaining  unpaid  is  due  to 
the  plaintiff  on  account  of  moneys  advanced  and  used  by 
him  to-  pay  debts  of  his  intestate.  The  defendants  insist 
that  such  payments  were  officious,  and  also  that  the  same 
are  barred  by  the  pertinent  statute  of  limitation,  and  they 
cite  and  rely,  in  part,  on  Bevcrs  v.  Park,  88  N.  C,  456.  We 
think  such  payments  by  the  plaintiff  were  not  officious,  but 
were  such  as  were  made  through  inadvertence,  in  part,  as  to 
what  constituted  assets  in  his  hands,  and  also  such  as  he 
might  have  made  for  the  convenience  and  benefit  of  the 
estate.  In  such  case,  the  administrator  is  entitled  to  be  sub- 
rogated to  the  rights  of  the  creditors  whose  debts  he  so  paid 
with  his  own  funds.  In  making  such  payments,  he  was  not 
a  mere  intermeddler;  he  simply  gave  the  estate,  wherewith 
he  was  charged,  the  temporary  benefit  of  his  own  funds  in 
the  course  of  administering  the  same.  Williams  v.  Williams, 
2  Dev.  Eq.,  69;  Sanders  v.  Sanders,  ibid,,  262. 
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It  is  insisted,  however,  that  he  stands  in  the  place  of  the 
creditors  whose  debts  he  so  paid,  and  their  debts  were  barred 
by  the  statute  at  the  time  he  so  paid  them.  But  it  does  not 
so  appear.  It  is  found  as  a  fact  that  they  were  not  so  barred 
at  the  time  he  paid  them.  And  it  further  appears  that  such 
debts  were  presented  to  the  administrator  and  payment 
thereof  demanded  within  one  year  after  the  issuing  of  let- 
ters of  administration  to  the  plaintiff,  and  that  he  took  notice 
of  the  same  as  contemplated  by  the  statute  (The  Code,  §164), 
which,  among  other  things,  provides  that  "if  the  claim  upon 
which  such  cause  of  action  is  based  be  filed  with  the  per- 
sonal representative  within  the  time  above  specified  (within 
one  year  after  the  issuing  of  letters  testamentary  or  of  admin- 
istration), and  the  same  shall  be  admitted  by  him,  it  shall 
not  be  necessary  to  bring  action  upon  such  claim  to  prevent 
the  bar."  It  seems  that  the  creditors  and  plaintiff,  as  to 
these  claims,  intended  to  and  did  substantially  what  the 
clause  of  the  statute  just  recited  allows  to  be  done  in  such 
cases.  This  had  the  effect  to  prevent  the  bar  of  the  statute. 
If  it  be  said  that  it  does  not  specifically  appear  that  the 
claims  were  not  barred  at  the  time  they  were  so  presented, 
still  it  appears  expressly  that  they  were  not  barred  at  the 
time  the  plaintiff  paid  them ;  and  hence  it  must  be  that 
they  were  not  at  the  time  they  were  so  presented.  They 
were  paid  after  that  time.  It  has  been  decided  at  the  present 
term  that  claims  not  barred  at  the  time  they  were  filed  with 
the  administrator,  as  just  indicated,  will  not  be  barred  by 
subsequent  lapse  of  time  pending  the  administration.  Nor 
can  the  heir  plead  the  statute  as  to  them.  Woodlief  v.  Brar/f/^ 
at  this  term. 

The  defendants  in  their  answer  say  that  they  "plead  the 
statutes  of  limitation  of  ten,  seven,  six  and  three  years,  as 
prescribed  in  The  Code,  to  all  said  claims,  and  aver  that  they 
are  unable  to  plead  the  same  more  definitely  to  each  and 
all  of  said  claims."    This  is  clearly  bad  and  insufiicient 
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pleading.  The  Court  might,  in  its  discretion,  have  allowed 
appropriate  amendments,  but  it  was  not  bound  to  do  so;  nor 
is  the  exercise  of  its  discretion  reviewal)le  here.  It  declined 
to  allow  an  amendment.  It  seems  that  it  treated  the  plead- 
ing as  sufficient  as  to  the  statute  barring  claims  after  the 
lapse  of  three  years,  but  it  refused,  as  it  might  do,  to  recog- 
nize the  insufficient  pleading  of  any  other  like  statute.  The 
answer  is  wholly  insufficient,  in  so  far  as  it  no  more  than 
suggests  its  purpose  to  allege  that  the  cause  of  action  was 
barred  by  the  lapse  of  seven  years.  It  should,  in  this  respect, 
have  alleged  definitely  that  the  special  proceedings  were  not 
begun  within  seven  years  next  after  the  qualification  of  the 
*  *  *  administrator  and  his  making  the  advertisement 
required  by  law  for  creditors  of  the  deceased  to  presenttheir 
claims."  Love  v.  Ingram^  104  N.  C,  600.  This  case  is  mate- 
rially different  from  Proctor  v.  Proctor,  105  N.  C,  222.  In 
that  case  the  Court  did  not  take  notice  or  dispose  of  the 
imperfect  pleading  at  all.  In  this  one  it  refused  to  allow 
an  amendment,  and  treated  the  insufficient  pleading  as  none 
at  all.  Judgment  affirmed. 


C.  M.  HERNDON  et  al.  v.  THE  ^TNA  INSURANCE  COMPANY. 

Removal  of  Cause  to  the  United  States  Court — Non-rendent— 

Res  Judicata. 

1.  A  non-resident  defendant  whose  petition  for  renio^ral  of  the  caiue  to 

the  United  States  Court  was  denied  on  the  ground  of  insufficieDt 
affidavit,  cannot  be  again  heard  upon  further  applicatioo  for 
removal — it  has  become  res  judicata. 

2.  The  Court  might  have  allowed  an  amendment,  if  made  in  apt  time. 

This  was  a  motion,  heard  before  Boykin,  J.,  at  January 
Term,  1891,  of  Durham  Superior  Court. 
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The  defendant  filed  its  petition  in  the  action  within  the 
time  allowed  by  law,  praying  that  the  same  be  removed  to 
the  Circuit  Court  of  the  United  States  in  and  for  the  Western 
District  of  North  Carolina,  as  allowed  by  law  in  appropriate 
cases.  That  petition  failed  to  allege,  and  it  did  not  appear, 
that  one  of  the  plaintifiTs  was  a  citizen  of  this  State,  that  the 
others  were  citizens  of  another  State,  and  the  defendant  was 
a  citizen  of  a  third  and  different  State  at  the  time  the  action 
began,  and  the  application  was  denied.  Hemdon  v.  Ins,  Co,, 
107  N.  C,  191  and  194.  Thereupon  the  defendant  excepted 
and  appealed  to  this  Court,  and  the  latter  affirmed  the  judg- 
ment of  the  Court  below. 

Thereafter,  and  at  the  last  term  of  the  Superior  Court,  the 
defendant  moved,  upon  affidavit,  "that  it  be  allowed  to 
amend  its  petition  to  remove  this  action  to  the  United  States 
Court,  which  has  been  heretofore  filed  herein,"  etc.,  so  as  to 
allege  such  diverse  citizenship  at  the  time  the  action  began. 
The  Court  refused  this  motion,  "not  as  matter  of  discretion, 
but  on  the  ground  that  it  is  too  late  to  amend,  the  defend- 
ant having  heretofore  filed  its  answer  herein."  From  the 
order  of  the  Court  refusing  to  allow  the  amendment,  the 
defendant  appealed  to  this  Court. 

Messrs.  F,  L.  Fuller  and  J.  W.  Graliam,  for  plaintiff. 
Messrs.  J.    W.  Hhmlale  (by  brief)  and  J,  S.  Manning ^  for 
defendant. 

Merrimon,  C.  J. :  No  doubt  the  Court  below  might,  ib  its 
discretion,  have  allowed  such  amendment  as  that  prayed 
for,  if  a  proper  motion  for  the  purpose  had  been  made  in 
apt  time;  but  it  is  questionable  whether  such  motion  could 
have  been  allowed  after  the  lapse  of  the  time  within  which 
application  might  be  made  to  remove  the  case  to  the  Circuit 
Court  of  the  United  States.  We  need  not,  however,  decide 
how  this  might  be,  because  the  application  to  so  remove  the 
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case  was  denied,  the  defendant  appealed  to  this  Court  from 
the  order  of  denial  and  the  latter  Court  affirmed  the  order. 
Thus  the  application  was  ended,  became  res  adjudicatn^  and 
the  Court  below  had  no  authority  to  set  the  order  of  denial 
affirmed  aside,  or  at  all  interfere  with  it,  or  allow  such 
amendment  as  that  asked  for,  and  denied  upon  the  ground 
that  the  motion  came  "  too  lat«,  the  defendant  having  here- 
tofore filed  its  answer."  This  denial  does'  not  properly  rest 
upon  the  ground  thus  assigned,  but  upon  the  other  ground 
above  indicated.  Nor  does  the  fact  that  the  order  so  appealed 
from  and  affirmed  by  this  Court  was  to  be  treated  as  inter- 
locutory or  incidental  at  all  alter  the  case.  The  application 
was  ended  by  a  regular  and  orderly  adjudication  which  was, 
as  to  it,  final.  Jones  v.  Thome,  80  N.  C,  72;  RoulhucY. 
BroicUy  87  N.  C,  1;  Pasour  v.  Linebergerj  90  N.  C,  159; 
Wilson  v.  Lineberger,  82  N.  C,  412;  Moore  v.  Grant,  92  N.C., 
316;  Wingo  v.  Hooper,  98  N.  C,  482;  Dobson  y.  Simonton, 
100  N.  C,  56;  White  v.  Butcher,  97  N.  C,  7. 

If  it  be  granted  that  the  defendant  could  have  made  a 
fresh  application  to  remove  the  case,  it  did  not  do  so;  and  if 
it  had  done  so,  the  application  could  not  have  been  allowed, 
because  it  would  have  been  made  too  late — not  within  the 
time  such  applications  might  be  made. 

Order  affirmed. 


] 
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E.  K.  OSBORNE,  Receiver,  v.  JOHN  WILKES  and  Wife. 
Fraud — Husband  and  Wife — Evidence — Practice. 

1.  M.,  a  creditor  of  W.,  bought  at  execution  sale  a  lot  belonging  to  the 

latter  for  $7,000.  In  consideration  of  $8,000  advanced  for  the 
benefit  of  W.'s  wife  by  S.,  her  brother,  and  four  notes  for  $3,000 
each,  signed  by  W.  and  his  wife,  secured  by  reconveyance  in 
trust,  M.,  in  pursuance  of  a  previous  agreement  with  the  attorney 
of  S.,  conveyed  the  land  to  W.'s  wife.  W.  and  his  wife  conveyed 
the  equity  of  redemption  to  S.  by  deed  absolute  upon  its  face  to 
secure  the  payment  of  the  $3,000  advanced:  Held^  that  the  trans- 
action  was  not  fraudulent  in  law,  nor  did  the  admitted  facts  raise 
a  presumption  of  fraud;  but  it  was  proper  for  the  Court  to  leave 
the  jury  to  determine,  upon  consideration  of  all  the  evidence, 
whether  the  purchase  was  made  for  the  husband  in  the  wife's 
name  in  order  to  evade  the  payment  of  his  debts,  and  whether  she 
participated  in  the  fraud,  or  she  or  her  agent  had  notice  of  a 
fraudulent  purpose  or  combination  to  defraud  the  husband^s 
creditors. 

2.  When  M.,  S.  and  W.  and  wife  subsequently  joined  in  conveying  to  a 

purchaser,  who  paid  a  price  more  than  sufficient  to  discharge  the 
whole  lien  of  $15,000  held  by  M.  and  S.,  if  there  was  no  intent  to 
defraud  in  the  first  purchase  participated  in  by  her,  the  profit 
realized  by  the  sale  might  be  invested  in  making  the  first  pay- 
ment for  a  second  lot,  for  which  a  conveyance  was  taken  in  the 
wife's  name,  but  a  reconveyance  was  immediately  executed  by 
her  and  her  husband  to  secure  the  notes  given  by  them  for  deferred 
payments. 

3.  Though  the  wife  cannot  bind  herself  by  contract  for  the  purchase- 

money,  and  though  she  may  have  no  separate  estate,  or  may  not 
bind  what  she  has  for  its  payment,  still,  if  the  vendor  will  take 
the  risk  of  selling  to  her  on  a  credit,  neither  the  husband  nor  his 
creditor  will  be  allowed  to  question  the  validity  of  a  bond  for  title 
or  deed  made  to  her  in  good  faith. 

4.  Where  a  married  woman,  not  being  a  free  trader,  carries  on  the  busi- 

ness of  manufacturing  on  her  own  property,  she  may  employ  the 
husband  as  her  agent  to  manage  the  business,  and  the  fact  that 
she  employs  him  raises  no  presumption  of  a  purpose  to  defraud 
his  creditors;  but  it  is  competent,  in  trying  an  issue  of  fraud,  to 
show  his  manner  of  conducting  the  business. 
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5.  While  creditors  may  subject,  in  a  supplementary  proceeding,  the 

debtor's  choses  in  action,  including  even  a  claim  for  compensa- 
tion due  for  service  rendered  under  an  express  or  implied  contract, 
they  have  no  lien  on  his  skill  or  attainments,  and  cannot  compel 
him  to  exact  compensation  for  managing  his  wife's  property,  or 
for  service  rendered  to  any  person  with  the  understanding  that  it 
was  gratuitous. 

6.  Where  many  circumstances  were  shown  tending  to  prove  that  con- 

veyances were  made  to  the  wife  to  evade  the  payment  of  a  certain 
debt  due  from  the  husband,  it  was  competent  for  him  to  show  in 
rebuctal  that  he  had  voluntarily  allowed  the  judgment  in  fa?or 
of  that  creditor  to  be  renewed  after  it  was  barred  by  the  statute 
of  limitation. 

7.  Where  such  creditor  testified  that  he  was  informed  by  the  debtor,  in 

1871,  that  he  conducted  the  business  in  his  wife's  name  to  prevent 
his  creditors  from  hampering  him,  the  creditor  acknowledged  that 
he  then  had  notice  of  the  fraud,  and  where  suit  was  brought  and 
judgment  rendered  against  the  debtor  alone  in  1874,  and  under  a 
supplementary  proceeding  begun  soon  after,  though  the  receiver 
had  power  to  bring  an  action  in  1886  against  husband  and  wife  to 
have  her  declared  a  trustee,  and  to  recover  the  land  conveyed  to 
her,  with  rents,  and  for  specific  articl<*s  of  personal  property 
alleged  to  have  been  bought  with  the  husband's  funds,  or  on  his 
credit,  such  action,  both  for  the  equitable  relief  and  the  recovery 
of  rents  and  specific  personal  property  was  barred  in  three  years 
after  he  had  notice  of  the  fraud,  according  to  his  own  testimony, 
as  against  the  wife,  who  was  a  party  only  to  the  action  brought 
by  the  receiver. 

8.  If  the  action  had  not  been  barred  by  the  ptovisions  of  subsectiona 

4  and  9  of  section  155  of  The  Code,  it  would  have  been  barred 
under  the  general  section  l-i8,  and  it  was  not  error  to  tell  the  jury 
that  the  action  was  barred  in  three  years,  or  in  ten  years. 

9.  Where  execution  was  issued  on  another  judgment  and  levied  on  the 

husband's  interest  in  a  gold  mine  for  which  he  had  paid  $18,000, 
and  the  wife  bought  for  $5  at  the  Sheriff 's  sale,  but  it  appeared 
that  the  judgment,  as  well  as  the  debts  of  Pome  other  creditors, 
had  been  subsequently  discharged  in  full :  Held,  that  mere  inade- 
quacy of  price  was  not  sufficient  to  raise  a  presumption  of  fraud, 
but  the  inadequacy  of  the  price  and  the  subsequent  payment  of  the 
debt  might  be  considered  by  the  jury  as  suspicious  circumstances 
tending  to  establish  the  fraud. 
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10.  While  there  is  a  presumption  that  a  deed  from  a  husband,  who  is 

embarrassed  with  debt,  conyeying  land  to  his  wife  is  fraudulent, 
yet  a  deed  from  the  Sheriff,  or  any  other  person,  to  her  is  presumed 
to  be  made  in  good  faith,  and  the  burden  is  on  anyone  alleging 
the  contrary  to  prove  it. 

11.  Where  the  Judge  invited  argument  in  the  presence  of  the  jury, 

when  the  plaintiff  rested,  as  to  whether  he  had  made  a  prima 
facie  case,  and  when  he  directed  the  defendants  to  proceed  in  the 
development  of  their  case,  and  told  the  jury  then,  and  subse- 
quently  charged  them,  that  they  must  not  be  influenced  in  favor  of 
defendants  by  his  inviting  argument,  nor  against  them  by  his 
order  to  proceed  with  the  introduction  of  their  testimony  :  Held, 
not  to  be  error. 

12.  Where  the  jury  came  into  Court  on  Saturday  of  the  first  week  of 

the  term  and  announced  that  they  could  not  agree  as  to  the  facts, 
it  was  not  error  for  the  Judge  to  say  that  there  were  two  more 
weeks  of  the  term,  and  he  would  give  them  plenty  of  time  to 
consider,  and  then  to  direct  the  Sheriff  to  provide  comfortable 
acommodations  for  them. 

Civil  action,  brought  by  the  receiver  appointed  in  a  sup- 
plementary proceeding,  under  the  order  of  the  Court  to  have 
the  feme  defendant  declared  a  trustee  as  to  some  property, 
and  to  recover  specifically  other  property,  which  it  was 
alleged  had  been  purchased  with  the  funds  of  or  on  the  credit 
of  the  male  defendant,  her  husband,  and  tried  at  September 
Term,  1889,  of  MECKLEXBUR(i  Superior  Court,  before  Clarke  J. 

In  the  year  1869  The  Rock  Island  Manufacturing  Com- 
pany became  indebted  to  Coates  Brothers  in  the  sum  of  $24,- 
806.78,  for  which  said  company  gave  several  notes,  with 
the  defendant  John  Wilkes  as  surety.  Judgment  was  ren- 
dered in  the  Superior  Court  of  Rowan  County  in  favor  of 
Coates  Bros,  against  said  John  Wilkes,  at  April  Term,  1874, 
of  said  Court,  and  supplementary  proceedings  were  begun 
on  the  7th  day  of  the  following  September.  During  the  same 
month  Wilkes  was  examined,  after  which  there  was  a  sus- 
pension of  active  proceedings  until  he  was  again  ordered 
before  the  Clerk  and  examined  in  December,  1883.     A  num- 
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ber  of  other  witnesses  were  also  examined  between  that  time 
and  the  17th  of  September,  1885,  when  the  plaintiff  was 
appointed  receiver. 

The  plaintiff  brought  this  action  in  the  Superior  Court  of 
Mecklenburg  County.  In  his  complaint  he  alleges  three 
causes  of  action — 

1.  That  defendant  Jane  Wilkes  unlawfully  and  fraudu- 
lently withholds  the  possession  of  the  property  described  in 
the  second  section  of  the  complaint,  because  the  plaintiff  is 
receiver  and  said  property  is  liable  to  the  Coates  Bros.' judg- 
ment. The  plaintiff  demands  judgment  for  possession  and 
damages  for  detention. 

2.  That  the  Alexander  properly  was  purchased  by  Jane 
Wilkes  with  the  money  and  credit  of  John  Wilkes,  by  a  scheme 
or  plan  contrived  to  defraud  the  creditors  of  John  Wilkes. 
The  plaintiff  demands  judgment  for  a  surrender  of  this  prop- 
erty and  damages  for  use  and  occupation. 

3.  That  the  Capps  Mine  is  subject  to  the  lien  of  said  judg- 
ment, and  the  title  thereof  is  in  John  Wilkes  individually, 
or  as  partner  of  Jane  Wilkes,  and  that  Jane  Wilkes  claims 
said  property  because  her  money  paid  therefor.  Plaintiff 
alleges  that  she  had  no  claim  to  it,  and  demands  judgment 
for  the  possession  and  damages. 

The  defendants  positively  deny  all  allegations  of  fraud, 
and  aver  that  the  property  described  in  the  complaint  is 
the  property  of  Jane  Wilkes,  and  not  in  any  way  liable  to 
the  payment  of  the  debts  of  John  Wilkes.  They  further 
allege  that  the  plaintiff's  cause  of  action,  if  he  has  any,  is 
barred  by  the  statute  of  limitations.  The  first  two  allegations 
of  fraud  were  treated  as  one,  by  agreement  of  the  parties, 
and  are  known  as  the  first  cause  of  action,  and  that  relating 
to  the  Capps  Mine  as  the  second  cause  of  action. 

It  was  in  evidence  that  a  certain  lot  in  the  city  of  Char- 
lotte, known  as  the  "  Navy  Yard  "  was  sold  under  execution 
against  the  defendant  John  Wilkies,  and  bought  by  R.  Y. 
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McAden  for  the  First  National  Bank  of  Charlotte,  to  which 
Wilkes  owed  a  debt  of  about  $15,000. 

The  brothers  and  sisters  of  the  feiiu  defendant  were  resi- 
dents of  the  State  of  New  York,  where  she  had  a  separate 
estate  invested  by  trustees  under  marriage  settlement.  They 
subscribed  or  loaned  three  thousand  dollars  to  be  used  for 
her  benefit  by  her  brother  Adolphus  Smedburg.  He,  through 
Mr.  J.  H.  Wilson,  an  attorney,  effected  an  arrangement, 
whereby  in  consideration  of  the  payment  to  said  bank  of 
the  three  thousand  dollars  and  the  execution  bv  Wilkes  and 
his  wife  of  several  notes  falling  due  annually  for  the  remain- 
ing $12,000,  the  said  Navy  Yard  property  was  conveyed  to 
Mrs.  Jane  R.  Wilkes  and  immediately  reconveyed  by  her 
and  her  husband  by  mortgage  deed  to  secure  the  payment 
of  the  notes  as  they  should  fall  due.  The  equity  of  redemp- 
tion was  conveyed  by  Wilkes  and  wife  to  Smedburg  as  a 
security  for  the  three  thousand  dollara.  The  Navy  Yard 
property  was  subsequently  sold  at  a  profit,  and  out  of  the 
proceeds  of  sale  the  deeds  to  the  bank  and  to  Smedburg 
were  discharged,  leaving  a  balance  in  the  hands  of  Mrs. 
Wilkes,  a  part  of  which  was  subsequently  used  in  making 
the  cash  payment  for  a  lot  or  tract  of  land  in  Charlotte,  on 
which  are  located  her  dwelling-house  and  the  Mecklenburg 
Foundry,  and  a  portion  of  the  profits  were  used  for  the  pur- 
chase of  machinery,  etc.,  used  in  said  foundry.  The  said  lot 
was  sold  to  her  by  S.  B.  Alexander  for  $9,000.  She  paid  out 
of  her  profits  $1,000,  and  she  and  her  husband  gave  notes 
for  $8,000,  the  balance  of  the  purchase-money,  taking  title 
to  herself  but  immediately  joining  her  husband  in  a  recon- 
veyance to  secure  payment  of  notes  for  purchase-money. 
She  has  not  paid  all  of  the  purchase-money  yet.  The 
foundry  has  been  managed  by  the  defendant  John  Wilkes 
for  her  since  the  year  1871,  and  she  has  realized  a  handsome 
profit.  He  draws  checks  and  attends  to  the  management; 
she  allows  him  a  support  for  himself  and  family  out  of  the 
profits  of  the  business. 
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The  plaintifif  offered  circumstantial  testimony  tending  to 
show  that  the  purchase  was  made  in  the  name  of  the  wife, 
but  really  for  the  benefit  of  her  husband,  in  order  that  it 
might  be  protected  from  the  husband's  creditors.  The  depo- 
sitions of  one  of  the  plaintiffs,  and  that  of  one  Frank  W. 
Hall,  were  read  in  evidence,  both  deposing  that  John  Wilkes 
told  them  that  he  conducted  the  business  in  his  wife's  name 
to  save  himself  from  annoyance  by  his  creditors. 

John  Wilkes,  McAden,  Alexander  and  others  testified  to 
circumstances  tending  to  show  that  the  purchase  and  sale  of 
the  Navy  Yard,  and  the  subsequent  purchase  from  Alexan- 
der, were  made  in  good  faith  for  the  feme  defendant. 

It  was  in  evidence  for  the  plaintiffs  that,  after  the  defend- 
ant John  Wilkes  had  expended  many  thousands  of  dollars 
for  an  interest  in  the  Capps  Gold  Mine,  including  the  land 
and  valuable  machinery  erected  thereon,  his  interest  was 
sold  at  execution  sale  to  satisfy  an  execution  issued  on  a 
judgment  in  favor  of  one  J.  C.  Burroughs,  and  bought  by 
the  feme  defendant  for  five  dollai*s.  Burroughs  also  testified 
that,  after  the  sale,  the  whole  of  his  judgment  was  paid. 

John  Wilkes  testified  that  he  had  been  permitted  by  his 
wife  to  pay  off  a  number  of  old  debts  which  he  owed.  He 
denied  making  the  alleged  statement  to  the  plaintifif  Coates, 
or  the  witness  Hall.  He  testified  also  that  more  than  $8,000 
of  his  wife's  separate  funds,  held  by  trustees  for  her,  had 
been  invested  in  the  machinery,  etc.,  at  the  foundry.  He 
further  testified  that  he  had  made  no  arrangement,  either 
with  th6  bank,  McAden,  or  the  Sheriflf,  in  reference  to  the 
sale  or  purchase  of  the  Navy  Yard  property,  and  also  to  the 
good  faith  of  the  parties  in  the  purchase  of  the  Capps  Mine. 

One  of  many  circumstances  offered  for  plaintififs  was  the 
fact  that  for  nine  years  the  business  of  Mecklenburg  Foun- 
dry was  advertised  in  the  name  of  "John  Wilkes,  pro- 
prietor." 

The  following  issues  were  submitted,  without  objection: 
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1.  Was  there  any  arrangement,  agreement  or  understand- 
ing between  the  defendants  John  Wilkes  or  Jane  Wilkes  and 
the  First  National  Bank  of  Charlotte  by  which  the  property 
conveyed  to  the  bank  by  the  Sheriff  under  the  execution  sale 
of  May  23, 1870,  was  thereupon  conveyed  to  defendant  Jane 
R.  Wilkes,  for  the  purpose  of  preserving  the  property  and 
business  of  John  Wilkes  and  hindering,  delaying  or  defraud- 
ing his  creditors?    Ans.:  No. 

2.  Was  the  property  conveyed  to  Mrs.  Wilkes  by  the  bank 
for  $15,000  paid  for  out  of  the  proceeds  of  sale  thereof  to 
Matthews  in  whole  or  in  part,  and  if  in  part,  how  much  of 
said  proceeds  were  so  used?  Ans.:  In  part,  $12,000  and 
interest. 

3.  Were  the  lots  conveyed  to  the  defendant  Jane  R. 
Wilkes  by  S.  B.  Alexander,  trustee,  and  the  machinery, 
tools  and  appliances  made  for  and  used  in  the  foundry  and 
shops  purchased  with  the  money  and  credit  of  John  Wilkes, 
and  was  the  title  to  said  lots  procured  to  be  made  to  his 
wife  for  the  purpose  of  defrauding  his  creditors  of  their 
just  debts,  and  especially  Coates  Brothers?    Ans.:  No. 

4.  Is  the  plaintiff  in  this  action  entitled  to  the  possession  of 
the  property  known  as  the  Capps  Mine  or  any  interest  therein 
as. the  property  of  John  Wilkes,  defendant?    Ans. :  No. 

5.  Is  the  plaintiff's  first  cause  of  action  barred  by  the 
statute  of  limitations?    Ans.:  Yes. 

6.  Is  the  plaintiff's  second  cause  of  action  barred  by  the 
statute  of  limitations  ?    Ans. :  No. 

The  plaintiff  requested  the  Court  to  instruct  the  jifry — 
1.  That  if  the  property  in  dispute  was  purchased  from 
Alexander  for  the  consideration  of  $9,000,  one  thousand  dol- 
lars in  cash,  and  the  balance  upon  credit,  for  the  payment  of 
which  Wilkes  and  wife  executed  their  notes  and  mortgage 
upon  the  same  for  the  payment  of  the  notes,  as  set  forth  in 
the  mortgage,  and  only  $1,000  has  since  been  paid  thereon, 
and  there  is  still  due  of  the  purchase-money  over  eight 
108—42 
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thousand  dollars,  then  the  consideration  of  the  contract  of 
purchase  did  not  move  from  Mrs.  Wilkes,  she  has  acquired 
no  sole  and  separate  interest  therein  as  to  the  unpaid  pur- 
chase-money, and  the  property  is  subject  to  the  claims  of  the 
creditors  of  the  husband,  encumbered  by  the  amount  of  the 
purchase-money  yet  due.    This  instruction  was  refused. 

2.  The  defendants,  both,  in  their  answer  to  paragraph 
six  (of  answer)  having  admitted  and  averred  that  they 
invested  the  surplus  after  paying  off  the  bank  debt  in  the 
purchase  of  the  Alexander  property,  now  occupied  by  them  as 
the  Mecklenburg  Iron  Works,  cannot  be  permitted  to  prove 
the  contrary,  and  issue  third  must  be  found  for  the  plaintiff. 
The  Court  refused  to  give  this  instruction. 

3.  That  even  according  to  the  evidence  of  Mr.  Wilkes  on 
the  trial  a  part  of  said  surplus  did  go  in  part  payment  of  the 
purchase-money  of  said  property.  The  Court  gave  this 
instruction. 

4.  That  according  to  the  evidence  of  Mr.  Wilkes  he  was 
the  agent  of  Mrs.  Wilkes,  and  gave  the  operations  of  the 
Iron  Works  his  exclusive  attention  and  labors  and  large 
accumulations  resulted  therefrom,  which  were  applied  in 
enlarging  the  buildings,  increasing  the  machinery  and  plant, 
supporting  the  household  to  the  extent  of  $5,000  per  annum 
and  adding  to  the  value  of  the  Iron  Works  to  the  amount 
of  $35,000;  such  accumulations  did  not  become  the  separate 
property  of  the  fem^  defendant,  but  enured  to  the  benefit  of 
John  Wilkes,  and  the  third  issue  must  be  found  for  the 
plaintiff.     The  Court  refused  to  give  this  instruction. 

5.  That  if  any  of  the  earnings  of  John  Wilkes  went  to 
pay  for  the  property  conveyed  to  Mrs.  Wilkes  by  Alexander, 
they  will  find  for  the  plaintiff  on  issue  three  [to  the  extent 
of  said  earnings.]  Given  by  the  Court  as  modified  in 
brackets. 

6.  That  if  any  residue  or  balance  arising  out  of  the  sale 
by  Mrs.  Wilkes  and  the  Smedburgs  to  Matthews  went  to  pay 
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any  part  of  the  purchase-money  to  Alexander  they  will  find 
for  the  plaintiff  on  issue  three.  The  Court  refused  to  give 
this  instruction. 

7.  That  a  separate  estate  in  a  married  woman  must  be 
proved  by  the  instrument  making  it,  and  that  there  is  no 
evidence  here  of  any  separate  estate  belonging  to  Mrs.  Wilkes, 
defendant,  sufficient  to  have  a  credit  upon  in  the  purchase 
of  lands,  and  no  evidence  has  been  adduced  showing  that 
any  charge^  upon  such  estate,  if  it  existed,  could  attach  to 
the  transactions  set  up  in  the  answer.  The  Court  refused  to 
give  this  instruction. 

8.  "  A  badge  of  fraud  is  a  fact  or  circumstance  calculated 
to  throw  suspicion  on  a  transaction  and  requiring  explana- 
tion." This  instruction  was  given.  If,  therefore,  there  are 
any  circumstances  connected  with  the  sale  of  the  Navy 
Yard  property  on  May  23,  1870,  calculated  to  throw  sus- 
picion on  that  transaction  and  which  circumstances,  have  not 
been  satisfactorily  explained  by  the  defendants,  the  jury 
should  answer  the  first  issue  Yes.  The  Court  refused  to  give 
this  instruction. 

9.  Fraud  may  be  inferred  from  facts  and  circumstances 
tending  to  establish  it,  and  less  proof  is  required  to  establish 
fraud  between  husband  and  wife  than  between  strangers. 
This  instruction  was  given. 

10.  That  stronger  proof  is  required  of  parties  claiming  the 
benefit  of  transactions  between  husband  and  wife  than  from 
parties  claiming  benefits  of  transactions  between  strangers. 
This  instruction  was  given. 

11.  The  presumption  is  that  the  wife  purchased  with  funds 
of  the  husband.  Refused.  Transfer  of  property  from  the  hus- 
band to  the  wife  is  regarded  with  suspicion.     Given. 

12.  Conversations  of  parties  charged  with  fraud  are  admit- 
ted to  prove  the  fraud.  If  there  was  any  arrangement  between 
the  bank  on  the  one  hand,  and  either  of  the  defendants,  or 
any  one  of  them,  on  the  other,  that  the  property  should  be 
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bid  in  by  the  bank  and  conveyed  to  Mrs.  Wilkes,  the  answer 
to  the  first  issue  should  be  Yes.    Given. 

13.  If  Wilkes  has  devoted  his  industry,  his  knowledge  of 
the  business,  his  skill  in  its  management,  his  name  and 
credit  to  the  accumulation  of  property  to  be  held  by  his  wife 
for  the  use  of  himself  and  family,  to  the  exclusion  of  his 
creditors,  the  jury  ought  to  answer  issue  third  Yes.  [But 
not  if  he  was  merely  acting  bona  fide  as  agent  for  his  wife]. 
Given  as  modified,  modification  shown  in  brackets. 

]  4.  To  make  the  execution  sale  fraudulent,  it  is  not  neces- 
sary that  the  Sheriff  should  be  a  party  to  the  agreement  that 
the  property  shall  (should)  be  bid  in  or  held  for  the  benefit 
of  the  judgment  debtor.  Dobson  v.  Ei^Uy  1  Dev.  &  Bat., 
569.    Given. 

15.  If  there  was  any  arrangement  between  the  bank  and 
either  John  or  Jane  Wilkes  to  bring  about  the  sale  under 
execution  so  as  to  divest  John  Wilkes  of  the  title  and  vest 
it  in  Mrs.  Wilkes,  and  the  effect  of  the  transaction  was  to 
hinder  and  delay  creditors,  the  law  will  regard  such  trans- 
actions fraudulent,  though  it  may  have  been  the  intent  of 
the  parties  to  so  hinder,  delay,  etc.  Given  as  a  supplement 
to  prayer  No.  1  of  defendants. 

DEFENDANTS*   PRAYERS   FOR   INSTRUCTIONS. 

■ 

1.  As  a  general  rule  (amendment),  in  order  to  find  that 
any  of  the  transactions  which  are  alleged  to  have  been  fraud- 
ulent were  fraudulent  as  to  the  creditors  of  the  defendant 
John  Wilkes,  the  jury  must  first  be  satisfied  by  a  prepon- 
derance of  the  evidence  that  the  transactions  were  not  only 
such  as,  in  their  effect,  might  delay  or  hinder  creditors,  but 
that  they  were  conceived  and  carried  on  with  the  actual 
intent  to  hinder,  delay  and  defraud  creditors  [subject,  how- 
ever, to  the  proviso,  that  if  it  was  a  combination  and  arrange- 
ment to  do  that  act,  etc.].  Given  as  amended,  amendments 
in  brackets. 
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2.  That  the  jury,  in  order  to  iBnd  that  any  of  said  trans- 
actions were  fraudulent,  must  also  find  that  Jane  R.  Wilkes 
participated  in  said  intent  and  purpose  [or  bought  with  notice 
thereof,  either  in  person  or  through  her  husband,  acting  for 
her].     Given  as  amended  in  brackets. 

3.  That  if  the  creditors,  Coates  Bros.,  discovered  the  alleged 
fraud  more  than  three  years  prior  to  the  commencement  of 
this  action,  the  first  cause  of  action  is  barred  by  the  statute 
of  limitations.    Given. 

4.  That  if  more  than  three  years  prior  to  the  commence- 
ment of  this  action  they  had  knowledge  of  facts  and  circum- 
stances calculated  to  put  a  prudent  man  on  inquiry,  which  if 
prosecuted  would  have  disclosed  the  alleged  fraud,  then  the 
law  presumes  a  discovery  of  the  alleged  fraud  at  said  time, 
and  the  first  cause  of  action  would  be  barred.     Given. 

5.  That  if  said  discovery  was  made  more  than  ten  years 
before  this  action  was  commenced,  the  first  cause  of  action 
is  barred.     Given. 

6.  Repeat  the  fourth  prayer  as  to  the  ten-year  limitation. 
Given. 

7.  That  if  the  jury  should  find  that  any  ©f  the  personal 
property,  estate  or  credit  of  John  Wilkes  was  invested  in  the 
property  described  in  the  first  cause  of  action,  yet,  if  after 
said  investment,  more  than  three  years  elapsed  before  the 
commencement  of  this  action,  plaintiff  is  barred.     Refused. 

8.  That  if  more  than  ten  years  elapsed  under  the  facts 
and  circumstances  detailed  in  the  seventh  prayer,  the  plain- 
tiff is  barred .     Refused . 

9.  That  if  the  jury  believe  the  evidence,  the  plaintiff's 
second  cause  of  action  is  barred  by  the  statute  of  limita- 
tions.   Refused. 

10.  That  if  more  than  ten  years  elapsed  after  Coates  Bros, 
obtained  their  judgment,  and  before  this  action  was  com- 
menced, the  plaintiff's  first  cause  of  action  is  barred  by  the 
statute  of  limitations.     Given. 
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11.  That  if  more  than  ten  years  elapsed  after  CoatesBros. 
obtained  their  judgment,  and  before  this  action  was  com- 
menced, the  plaintiff's  second  cause  of  action  is  barred  by 
the  statute  of  limitations.    Refused. 

The  Court,  in  addition  to  special  instructions  given,  charged 
the  jury,  in  substance,  as  follows: 

"  It  is  the  duty  of  the  jury  to  weigh  the  testimony,  etc.,  to 
remember  if  the  Court  omits  or  mis-recites  any.  The  Court 
expresses  no  opinion  on  the  facts,  and  the  jury  are  not  to 
draw  any  conclusions  against  the  plaintifiF  by  reason  of  the 
stoppage  of  the  case  against  the  defendant,  nor  against  the 
defendant  for  requiring  it  to  go  on. 

"  The  jury  are  not  to  consider  that  argument  of  counsel  as 
to  the  effect  of  verdict  on  the  present  condition  of  the  Meck- 
lenburg Iron  Works.  The  Court  did  not  stop  counsel  in 
that  argument,  but  now  cautions  the  jury  that  they  are  not 
to  consider  that,  nor  the  eflFect  of  their  verdict  upon  anyone, 
but  only  to  find  the  truth  of  the  facts  submitted  to  them  on 
the  issues. 

"  On  the  first  issue  the  plaintiff  claims  that  the  sale  of  the 
foundry  property  on  the  23d  of  May,  1870,  was  fraudulent, 
and  as  grounds  for  this  contention  offers  evidence  that  sale 
was  (postponed  from  May  7th  to  May  23d ;  no  readvertise- 
ment  of  property  was  made.  John  Wilkes  was  insolvent 
The  bank  sold  to  his  wife  and  took  mortgage  back. 

"  The  books  of  the  foundry  went  on  without  change. 

"The  admission  of  John  Wilkes  to  Coates  and  to  Hall  that 
he  had  put  the  property  in  his  wife's  name,  etc.,  as  testified 
by  them.  On  the  hand,  the  defendants  say  the  postpone- 
ment of  the  sale  to  the  20th  of  May  was  from  inadvertence, 
and  they  don't  know  whether  re-advertised  or  not.  They 
admit  that  Wilkes  was  insolvent,  but  deny,  on  the  testimony 
of  McAden  and  Wilkes  himself,  that  there  was  any  arrange- 
ment by  which  the  property  was  to  be  sold  to  Mrs.  Wilkes 
and  a  mortgage  taken  back  for  the  purchase-money;  that 
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the  sale  was  made  in  good  faith,  and  not  for  the  purpose  of 
defrauding  creditors,  and  refer  to  the  fact  that  afterwards  the 
plaintiff's  claim  became  barred  by  the  statute  of  limitations 
and  Wilkes  renewed  the  debt  by  written  acknowledgment. 

"  When  the  purchaser  of  the  husband's  property  is  his 
wife,  the  law  looks  through  all  disguises,  and  if  the  jury  find 
on  going  to  the  bottom  of  the  matter  that  it  was  an  arrange- 
ment, no  matter  how  arranged,  they  should  answer  the  first 
issue  Yes ;  otherwise,  No.  The  burden  is  on  the  plaintiff  to 
show  such  arrangement  by  preponderance,  etc. 

"  The  plaintiff  claims  on  the  second  issue  that  the  prop- 
erty conveyed  to  Mrs.  Wilkes  by  the  bank  for  $15,000  was 
paid  for  entirely  out  of  the  proceeds  of  the  sale  to  Matthews; 
on  the  other  hand,  the  defendants  say  that  only  $12,000  of 
the  purchase-money  and  interest  was  paid  out  of  the  pro- 
ceeds of  that  sale. 

"On  this  point  it  is  the  duty  of  the  jury  to  sift  and  weigh 
the  testimony,  and  say  whether  in  whole  or  in  part,  and  if 
in  part,  how  much  of  said  proceeds  were  so  used." 

On  third  issue  same  charge  was  submitted  substantially 
as  on  the  first  issue,  except  that  the  evidence  raised  a  pre- 
sumption of  fraud  in  the  purchase. 

On  fourth  issue:  "If  the  property  known  as  the  Capps 
Mine  was  bought  by  Mrs.  Wilkes  by  an  arrangement,  con- 
trivance, etc.,  and  $13,000  worth  of  property  was  bought  for 
$5,  the  sale  would  be  fraudulent — the  jury  are  to  con- 
sider it  in  his  wife,  etc. — but  if  the  sale  was  bona  fide,  and  if 
it  was  not  with  consent  of  husband,  etc.,  it  is  a  good  sale. 

"  The  law  views  with  suspicion  the  dealings  of  husband 
and  wife,  and  the  gross  inadequacy  of  price,  if  bought  with 
Wilkes'  money,  or  by  any  contrivance,  or  if  sold  with  intent 
to  hinder  and  delay  his  creditors,  and  Mrs.  Wilkes  partici- 
pated in  such  intent,  or  had  notice  of  it,  the  sale  was  fraudu- 
lent, and  you  will  answer  the  fourth  issue  Yes ;  otherwise, 
No." 
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The  plaintiff  excepted  to  the  Court's  refusal  to  instruct  the 
jur}^  as  requested  by  plaintiff,  and  to  his  instructing  them 
as  requested  by  defendant,  and  to  the  charge  as  given. 

In  the  trial  of  the  cause  all  that  part  of  the  complaint 
which  spoke  of  the  Mecklenburg  Iron  Works  was,  by  con- 
sent, treated  as  the  plaintiflF's  first  cause  of  action,  and  all 
that  part  relating  to  the  Capps  Mine  as  a  second  cause  of 
action. 

After  verdict,  plaintifi^  moved  for  judgment,  notwithstand- 
ing the  verdict,  upon  the  grounds — 

1 .  That  the  evidence  as  to  the  sale  of  the  Capps  Mine 
property  under  execution  to  Jane  R.  Wilkes  was  sufficient  to 
raise  a  presumption  of  fraud,  and  that  there  was  no  evidence 
in  the  case  to  rebut  such  presumption. 

2:  That  the  evidence  showed  clearly  that  the  defendant 
John  Wilkes  had  at  least  an  interest  in  all  the  property  in 
controversy,  by  reason  of  his  services  and  skill  in  operating 
the  foundry  and  shops,  from  the  earnings  of  which  all  the 
money  which  had  gone  to  pay  for  the  said  property  had  been 
derived,  and  that  his  creditors  were  entitled  to  the  benefit 
thereof  upon  a  proper  accounting. 

3.  That  the  evidence  showed  that  the  Mecklenburg  Iron 
Works,  as  well  as  the  old  Navy  Yard  property,  had  been 
bought  by  Mrs.  Wilkes  largely  on  credit,  and  that,  being  a 
married  woman  and  not  a  free  trader  at  the  time  of  such 
purchase,  there  being  no  evidence  that  the  purchase  was 
made  on  the  faith  of  her  separate  estate,  or  that  her  separate 
property  was  charged  therewith,  such  purchase  enured  to 
the  benefit  of  her  husband's  creditors. 

This  motion  was  refused,  and  the  plaintiff  excepted. 

Plaintiff  then  moved  for  a  new  trial  upon  the  same  grounds 
as  set  out  in  the  motion  for  a  judgment  notwithstanding  the 
verdict,  and  upon  the  additional  grounds — 

1.  That  the  Court  intimated  an  opinion  that  the  plaintiff 
had  failed  to  make  out  a  case  when  he  rested. 
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2.  Because  of  the  Court's  language  to  the  jury  when  the 
jury  announced  that  they  could  not  agree. 

3.  For  failure  to  give  the  instructions  asked  for  by  the 
plaintiff,  and  for  improper  instructions  given  at  request  of 
counsel  for  defendants,  and  for  error  in  the  charge. 

The  motion  was  refused,  and  the  plaintiff  excepted. 
There  was  judgment  for  defendants,  from  which  plaintiff 
appealed. 

Messrs,  B.  C.  Potts y  G.  F,  Bason  and  W.  P.  Bynumy  for 
plaintiff. 

Messrs,  A.  Burivelly  P,  D,  Walker,  H,  C,  Jones  and  C,  W. 
Tillett,  for  defendants. 

Avery,  J. :  When  the  plaintiff  rested  upon  the  supposition 
that  the  testimony  offered  by  him  was  suflScient  to  be  sub- 
mitted to  the  jury  as  prima  facie  evidence  of  his  right  to 
recover,  the  Judge  asked  counsel  in  presence  of  jury,  in  effect, 
whether  they  did  not  think  that  the  defendant  might  safely 
demur,  and  required  both  parties  to  give  him  the  benefit  of 
their  views  upon  the  question  of  law  thus  propounded  ?  Witt- 
koivsky  V.  Wasson,  71  N.  C,  451 ;  State  v.  Broxm,  100  N.  C,  519. 
After  hearing  the  argument,  the  Court  directed  the  defend- 
ants to  proceed,  and  told  the  jury  then,  as  they  were  subse- 
quently cautioned  in  the  charge,  to  bear  in  mind  the  fact  that 
the  Court  had  no  right  to  intimate,  and  had  not,  in  fact,  inti- 
mated, an  opinion  in  favor  of  the  defendants  by  requiring 
argument,  or  against  them  by  requiring  them  subsequently 
to  develop  their  defence.  The  plaintiff  had  promptly  objected, 
and  excepted,  when  the  inquiry  was  first  addressed  to  his 
counsel. 

The  statute  {The  Code,  §  413)  prohibits  the  Judge  who  pre- 
sides at  the  trial  from  expressing  an  opinion  "in  giving  a 
charge  to  the  jury,  either  in  a  civil  or  a  criminal  action,"  that 
a  fact  has  or  has  not  been  fully  proven.     Neither  the  letter 
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nor  the  spirit  of  the  law  was  violated.  The  jury  were  cau- 
tioned after  the  argument,  and  warned  subsequently  in  the 
instructions  given  them,  that  they  must  draw  no  iuference 
prejudicial  to  either  of  the  parties  from  the  request  for  an 
argument  on  the  one  hand,  or  the  order  made  at  its  conclu- 
sion on  the  other.  There  was  no  good  ground  for  complaint 
on  the  part  of  either.  State  v.  Cliastam,  104  N.  C,  904; 
McCurry  v.  McCurry,  82  N.  C,  296. 

"This  cause  was  given  to  the  jury  about  12  o'clock  on 
Saturday  of  the  first  week  of  the  term ;  about  5  o'clock  p.m. 
of  the  same  day  they  came  into  Court  and  stated  to  his 
Honor  that  they  were  unable  to  agree.  He  inquired  whether 
they  wished  instructions  upon  any  matter  of  law,  and  stated 
that  he  would  be  glad  to  give  them  special  instructions  upon 
any  point  of  law  about  which  they  were  in  doubt,  but  if 
they  were  differing  as  to  matters  of  fact  in  the  case  he  could 
not  help  them.  They  responded  that  they  were  differing  as 
to  matters  of  fact,  but  thought  it  was  utterly  impossible  for 
them  to  agree.  The  Court  remarked  that  there  were  two 
weeks  more  of  the  Court,  and  as  it  was  important  to  the  par- 
ties that  the  jury  should  agree,  he  could  give  them  plenty  of 
time  to  consider  the  case.  Upon  further  discussion  and  con- 
sideration of  the  case,  he  thought,  they  would  be  able  to 
agree  upon  a  just  and  proper  verdict,  and  notified  the  Sher- 
iff to  provide  them  with  comfortable  quarters,  and  keep 
them  together  in  charge  of  an  officer.  They  w^ere  accord- 
ingly kept  at  a  hotel  in  charge  of  an  officer  until  Tuesday 
evening  following,  when  they  rendered  the  verdict  recorded. 
No  exception  was  taken  to  the  remark  of  the  Court  until  after 
the  verdict." 

The  law  anticipates  a  verdict  in  every  case  after  the  jury 
have  had  a  reasonable  time  for  consideration.  State  v.  Eph- 
riam,  2  Dev.  &  Bat.,  171.  The  Judge  had  the  power  to  dis- 
charge the  jury  in  accordance  with  their  request,  or  in  the 
exercise  of  a  sound  discretion  to  detain  them  till  the  end  of 
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the  term.  It  is  not  error  to  tell  them  what  the  law  provided 
in  reference  to  their  detention,  and  direct  that  they  should 
be  taken  to  comfortable  quarters  for  further  consideration 
and  discussion  of  the  issues  in  reference  to  which  they  had 
not  agreed.     Hannon  v.  Grizzard,  89  N.  C,  115. 

The  jury,  selected  by  the  County  Commissioners  on  account 
of  their  high  character,  are  supposed  to  have  suflBcient  intel- 
ligence to  understand  the  extent  of  the  Judge^s  power,  and 
to  have  such  conceptions  of  their  own  duty  that  they  will 
not  be  driven  to  return  a  hasty  and  unjust  verdict  for  fear 
of  being  kept  in  comfortable  quarters,  but  separated  from 
their  families,  for  a  few  days  or  for  two  weeks,  if  they  could 
not  sooner  concur  as  to  their  findings.  If  the  typical  jurors 
chosen  under  our  law  are  so  wanting  in  intelligence  and 
virtue  that  they  can  be  swerved  from  the  line  of  rectitude 
by  such  considerations,  then  we  should  so  reform  our  system 
as  to  insure  the  selection  of  men  who  are  guided  by  princi- 
ple, and  thus  bring  our  practice  and  theory  into  harmony. 

The  remark  of  the  Judge  did  not  constitute  sufiicient 
ground  for  exception,  if  objection  had  been  made  in  apt 
time.  If  the  tendency  of  telling  the  jury  the  extent  of  the 
authority  vested  in  the  Court  was  to  induce  them  to  agree, 
neither  party  could  say  in  advance  that  it  was  calculated  to 
foreshow  or  indicate  the  particular  conclusion  which  it  would 
be  proper  for  them  to  reach.  It  is  unreasonable  to  entertain 
this  objection,  made  for  the  first  time  after  verdict,  if,  from 
the  nature  of  the  case,  it  would  have  been  available  as  a 
ground  of  exception  at  an  earlier  stage  of  the  proceeding. 

It  is  settled  law  in  North  Carolina  that  our  statutes  (chap- 
ter 47  of  The  Code)  impose  no  limit  upon  the  "  wife^s  power 
to  acquire  property  by  contracting  with  her  husband  or  any 
other  person,  but  only  operate  to  restrain  her  from,  or  pro- 
tect her  in,  disposing  of  property  already  acquired  by  her." 
Battle  V.  Mayo,  102  N.  C,  439;  StqyJimson  v. Felton.lOG  N.  C, 
121;  George  v.  High,  85  N.  C,  99;  Dvla  v.  Young,  70  N.  C, 


668  IN  THE  SUPREME  COURT. 


Osborne  v.  Wilkes. 


450;  Kirkman  v.  Bank,  77  N.  C,  394.  The  law  restricts  her 
jus  duponendi — not  her  jus  a^^quirendi. 

Though  a  married  woman  may  not  be  able  to  bind  herself 
by  a  contract  for  the  payment  of  the  purchase-money,  yet, 
if  the  vendor  chooses  to  take  the  risk  of  collecting  the  debt 
from  her,  neither  her  husband  nor  his  creditor  will  be  allowed 
to  question  the  validity  of  a  bond  for  title  or  deed  executed 
to  her  in  good  faith,  or  to  claim  profits  accruing  from  a  re-sale 
of  any  interest  in  land  which  she  may  have  acquired  under 
such  agreement  or  conveyance.  No  complaint  was  ever 
made  by  McAden  or  the  bank,  and  the  purchase-money  was 
ultimately  paid  and  the  lien  upon  it  created  by  the  mortgage 
discharged. 

Where  the  wife  has  no  separate  estate,  or  where  she  does 
not  bind  such  separate  estate,  as  she  has,  to.  secure  the  pay- 
ment of  the  purchase-money  for  other  property  bought  by 
her  on  a  credit,  the  contract,  nevertheless,  enures  to  her 
benefit,  and  she  holds  the  property,  when  paid  for,  in  her 
own  right.  2  Bishop  Married  Women,  §  80;  Bums  v.  McGre- 
gor, 90  N.  C,  222;  Knapp  v.  Smith,  27  N.  Y.,  277.  If,  there- 
fore, after  R.  Y.  McAden  had  bought  at  execution  sale  the 
land  of  her  husband,  known  as  the  Navy  Yard  property, the 
feme  defendant  contracted,  through  Smedburg,  Wilson,  or 
even  through  her  husband,  acting  in  good  faith  as  her  agent, 
for  the  purchase  of  the  property  in  her  own  right,  and  Smed- 
burg advanced  $3,000  of  the  purchase-money,  taking  a  con- 
veyance absolute  upon  its  face  of  her  equity  of  redemption 
from  her  husband  and  herself  to  secure  its  re-payment,  while 
McAden,  for  the  bank,  conveyed  the  property  to  her  abso- 
lutely, taking  at  the  same  time  a  mortgage  from  her  and 
her  husband  to  secure  the  residue  of  the  purchase-money 
($12,000),  due  in  four  equal  annual  installments,  these  trans- 
actions vested  in  her  the  equitable  title  to  the  land,  subject, 
first,  to  the  payment  of  the  notes  for  the  purchase-money,  with 
interest,  and  then  to  the  amount  advanced  by  Smedburg. 
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While  her  agreement  to  pay  the  purchase-money  could  not 
be  enforced  directly,  she  could,  by  joining  her  husband, 
make  a  valid  conveyance  of  her  own  land,  whether  by  an 
absolute  deed  or  a  mortgage.  Newhart  v.  Peters,  80  N.  C,  168. 
In  this  way  she  pledged  the  land  as  security  for  the  payment 
of  the  residue  of  the  purchase-money,  though  she  did  not 
bind  herself  personally. 

Where  land  is  conveyed  to  a  married  woman  by  a  person 
other  than  her  husband,  every  presumption  is  in  favor  of 
the  validity  of  such  a  conveyance,  as  is  the  rule  in  reference 
to  other  deeds.  2  Bishop  supra,  §138.  The  burden  of 
proving  the  deeds  of  both  McAden  and  Alexander  to  Mrs. 
Jane  Wilkes  to  be  fraudulent  was  upon  the  plaintiffs.  She 
was  not  required  to  show  affirmatively  that  she  purchased 
with  her  own  money  or  upon  her  own  credit.  A  different 
rule  might  have  applied  if  the  land  had  been  conveyed  by 
her  husband  instead  of  by  the  purchaser  at  execution  sale. 
While  her  buying  on  a  credit  from  McAden  does  not  per  se 
affect  the  validitj*^  of  the  conveyance  to  her,  the  counsel  for 
the  plaintiff  had  the  right,  which  they  doubtless  exercised, 
to  insist  before  the  jury  that  .her  purchase  on  a  credit,  when 
her  separate  funds  held  under  her  marriage  contract  could 
not  be  invested  outside  of  the  State  of  New  York  unless  in 
pursuance  of  a  judicial  decree  of  the  Courts  of  that  State, 
was  a  suspicious  circumstance,  which  with  others  tended  to 
show  that  the  husband  used  the  wife's  name  with  her  assent 
to  buy  the  property  for  his  own  benefit,  and  prevent  his 
creditors  from  again  selling  it  to  satisfy  his  debts.  All  of 
the  circumstancfs  enumerated  in  the  carefully  prepared 
brief  of  plaintiff's  counsel  are,  at  most,  but  badges  of  fraud 
to  be  considered  by  the  jury  as  tending  to  establish  the  pur- 
pose of  the  parties  in  the  execution  of  the  deed.  The  evi- 
dence as  a  whole  was  not  even  sufficient  to  raise  the  pre- 
sumption in  fact,  much  less  in  law,  that  the  first  conveyance 
(of  October  14th,   1870)  to    Mrs.  Wilkes  was  fraudulent. 
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Broivn  v.  Mitchell,  102  N.  C,  347 ;  Woodruff  v.  Bowles,  104 
N.  C.  197 ;  Harding  v.  Long,  103  N.  C,  1 ;  Berry  v.  Hall,  105 
N.  C,  154.  There  is  no  presumption  arising  from  the  testi- 
mony that  she  used  the  funds  of  her  husband  in  making 
the  purchase.  The  Judge  in  his  charge  enumerated  care- 
fully the  circumstances  relied  on  by  the  plaintiff  as  badges 
of  fraud,  and  also  recapitulated  the  testimony  oflFeredbythe 
defendants  in  explanation.  There  was  no  error  in  giving 
or  refusing  instruction  in  relation  to  the  first  issue  involving 
the  character  of  the  deed  conveying  the  Navy  Yard  prop- 
erty to  Mrs.  Wilkes.  The  general  principles  already  stated, 
if  applied  to  the  testimony  bearing  upon  that  issue,  will  dis- 
pose of  all  exceptions  arising  out  of  any  view  of  it. 

If  the  feme  defendant,  through  her  agent  acting  in  good 
faith,  had  legal  capacity  to  purchase,  even  on  a  credit,  the 
Navy  Yard  property,  it  would  follow  that  the  fund  realized 
as  a  profit  from  a  subsequent  sale  of  it  would  constitute  a 
part  of  her  separate  estate,  and  she  could  use  that  fund,  or 
$1,000  of  it,  in  making  a  cash  payment  for  the  property  on 
which  the  dwelling-house  and  foundry  are  now  located,  and 
the  deed  of  Alexander  to  her  would  be  presumptively  valid 
as  would  be  the  mortgage  deed  executed  by  her  and  her 
husband,  by  which  they  reconveyed  the  land  to  Alexander 
to  secure  the  payment  of  the  residue  of  the  purchase-money 
($8,000).  The  same  reason  and  the  same  authorities  that 
were  offered  to  sustain  the  presumptive  validity  of  the  trans- 
action with  McAden  applied  to  the  latter  trade  with  Alex- 
ander. The  consideration  of  one  thousand  dollars  paid 
down  did  move  from  Mrs.  Wilkes,  as  it  constituted  a  part  of 
her  legitimate  profit  from  the  former  sale,  if  her  deed  for  the 
Navy  Yard  property  was  valid. 

Neither  of  the  deeds  was  fraudulent  as  to  the /(CTn^*  defend- 
ant unless  she  participated  in  the  fraud,  or  she  or  her  agent 
had  notice  of  a  fraudulent  purpose  or  combination  to 
hinder,  delay  or  defraud   the   creditors  of   her  husband 
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before  she   purchased.     Battle  v.   Mayo  and    Woodruff  v. 
Bowles,  supra. 

Without  discussing  them  in  detail,  we  have  disposed  of 
the  exceptions  to  the  refusal  of  the  Court  to  give  the  instruc- 
tions asked,  numbered  respectively  1,  3,  6,  7,  8,  31,  15 
and  those  relating  to  instructions  requested  by  the  defend- 
ants upon  the  same  subject  numbered  1  and  2.  The  objec- 
tion urged  in  the  plaintiff's  brief,  that  the  verdict  was  against 
the  weight  of  the  evidence,  is  one  that  is  addressed  entirely 
to  the  discretion  of  the  nisi  pnus  Judge  when  made  below. 
His  refusal  to  grant  a  new  trial  on  that  ground  is  not  review- 
able, and  such  motions  will  not  be  entertained  when  made 
for  the  first  time  in  the  appellate  Court.  Wh  itehurst  v.  Peitiplier, 
105  N.  C,  40.  An  appeal  lies  only  from  the  refusal  to  set  aside 
the  verdict  on  the  ground  that  there  was  no  evidence,  or  not 
in  law  sufficient  evidence  to  support  it. 

Inadequacy  of  price  is  not  of  itself  in  any  case  suflBcient 
ground  for  setting  aside  a  conveyance  as  fraudulent,  but  is 
a  suspicious  circumstance  to  be  considered  in  connection 
with  other  testimony  tending  to  show  fraud  in  procuring  its 
execution.  Berry  v.  Hall,  supra ;  Potter  v.  Everett,  7  Ired. 
Eq.,  152;  Bump,  on  Fraud.  Con.,  p.  36;  J.  Kerr  on  F.  &M., 
189.  Mrs.  Wilkes  had  the  same  right  to  buy  her  husband's 
land  with  her  funds  when  sold  at  execution  sale,  or  from  a 
purchaser  at  such  sale,  that  any  other  person  had.  If  addi- 
tional testimony  were  offered  tending  to  show  a  fraudulent 
combination  to  prevent  a  fair  competition  of  bidders  on  the 
part  of  her  husband  and  others,  in  w^hich  she  participated,  or 
of  which  she  had  notice  before  buying,  then  the  jury  would  be 
justified  in  considering  the  inadequacy  of  the  price  paid  for 
the  Capps  Mine  in  connection  with  other  badges  of  fraud, 
and  with  the  fact  that  she  was  the  wife  of  the  debtor.  Where 
the  husband  contracts  to  sell  to  the  wife  or  convey  property 
to  her  in  payment  of  an  alleged  debt,  or  for  an  alleged  money 
consideration  paid  by  her,  the  burden  is  upon  her  to  show 
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the  bona  fides  of  the  transaction.  Brovm  v.  Mitchell,  mpra. 
But  where  she  claims  under  a  Sheriff's  deed  and  an  execu- 
tion sale,  there  is  no  such  presumption  as  would  arise  from 
a  direct  sale  and  conveyance  by  him  to  her.  The  subse- 
quent payment  of  the  whole  debt  due  the  plaintiflF  in  execution 
by  some  one,  and  the  fact  that  the  husband  was  the  defend- 
ant in  execution,  were  the  circumstances  relied  on,  in  con- 
nection with  the  inadequacy  of  price,  to  establish  the  alleged 
fraud.  If  these,  standing  alone,  were  sufficient  to  be  sub- 
mitted, as  the  Judge  did,  to  the  jury  to  sbow  a  fraudulent 
combination,  it  will  not  be  insisted  that  they  are  strong 
enough  to  raise  such  a  presumption  of  fraud  as  would,  with- 
out explanation,  justify  the  Court  in  instructing  the  jury  to 
respond  Yes  to  the  fourth  issue.  We  are  aware  that  there 
is  some  apparent  conflict  of  authorities  in  those  cases  where 
the  property  has  been  sold  at  judicial  sale,  as  to  the  weight 
of  certain  evidence  tending  to  establish  fraud,  but  it  is  now 
settled  that,  since  separate  Courts  of  Equity  were  abolished, 
the  Judge  has  no  right  to  instruct  the  jury  as  to  the  weight 
of  evidence  when  it  is  not  sufficient  to  raise  a  presumption 
of  the  truth  of  the  allegation  of  fraud.  ^  Berry  v.  HaU,  supra; 
Ferrall  v.  Broadway,  95  N.  C,  551. 

Under  our  present  Code,  a  married  woman  may  purchase 
property  and  carry  on  business  on  her  separate  account,  and 
through  her  husband  as  agent.  The  fact  that  she  employs 
him  and  supports  him  dpes  not  raise  a  presumption  of  fraud, 
though  it  is  competent  in  trying  the  issue  to  show  his  man- 
ner of  conducting  the  business.  Brovni  v.  Mitchell-,  supra; 
Abbott's  Tr.  Ev.,  171  and  172;  Rankin  v.  WcM,  25  Mich., 
195 ;  Klumder  v.  Linch,  4|  Keyes  (N.  Y.),  363.  Her  title  to 
the  property  is  not  impaired,  nor  do  his  creditors  acquire 
any  interest  in  the  profits  because  he  gives  his  services  with- 
out other  compensation  than  an  indefinite  allowance  applied 
by  her  permission  to  the  payment  of  his  expenses.  Abbey 
V.  Deyo,  44  N.  Y.,  345;   Knapp  v.  Smith,  supra;  Gage  v. 
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Douchsy,  34  N.  Y.,  293;  Burkley  v.  Wells^  35  N.  Y.,  518.  In 
Manning  v.  Manning,  79  N.  C,  293,  the  right  of  the  wife  to 
hold  the  husband,  as  her  agent,  to  account  for  the  rents  and 
profits  of  her  lands,  though  received  by  him  without  objec- 
tion, was  distinctl}*^  recognized. 

While  creditors  may  subject  one's  choses  in  action,  includ- 
ing even  a  claim  for  compensation  due  him  for  his  services, 
under  an  express  or  implied  contract,  in  a  supplementary  pro- 
ceeding, they  have  no  lien  upon  his  skill  or  attainments,  nor 
can  they  compel  him  to  exact  compensation  for  managing 
his  wife's  property,  or  collect  from  her  as  on  a  quantum  meruit 
what  his  services  were  reasonably  worth.  2  Bishop,  mpra, 
§§  453,  454,  299,  300.  She  may  remunerate  him  by  furnish- 
ing him  a  support.  He  may,  if  he  choose,  serve  her  without 
compensation.  2  Bishop,  supra,  §439;  Coming  v.  Flower, 
24  Iowa,  584.  Indeed,  a  creditor  cannot  collect  from  any 
person  compensation  for  services  rendered  by  his  debtor  with 
the  understanding  that  it  was  gratuitous.     2  Bishop,  supra. 

We  think,  therefore,  that  there  was  no  error  in  the  refusal 
of  the  Court  to  give  the  plaintiff's  instruction  numbered  4, 
nor  in  the  amendments  made  to  those  numbered  respect- 
ively 5  and  13.  The  plaintiff  certainly  has  no  just  ground 
to  complain  of  the  charge  given  upon  that  point,  and  the 
defendants,  in  view  of  the  verdict  rendered,  have  no  reason 
for  objecting. 

In  the  trial  of  issues  like  those. submitted  in  our  case, 
where  so  many  competent  circumstances  are  adduced  as 
badges  of  fraud,  it  necessarily  opens  the  door  quite  as  wide 
for  the  introduction  of  evidence  in  rebuttal.  When  so  much 
testimony  had  been  offered  for  the  purpose  of  showing  an 
intent  on  the  part  of  Wilkes  and  his  wife  to  evade  the  pay- 
ment of  the  debt  to  Coates  Bros.,  it  was  competent  to  show 
in  rebuttal  that,  with  full  knowledge  that  the  judgment  was 
barred  by  the  statute  of  limitations,  he  had  voluntarily 
allowed  them  to  renew  it. 
108—43 
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The  feme  defendant  was  not  a  party  to  the  suit  brought 
in  the  Superior  Court  of  Rowan  County  by  Coates  Bros.,  on 
the  20th  of  March,  1874,  and  in  which  judgment  was  recov- 
ered and  proceedings  supplementary  to  execution  were  insti- 
tuted.    The  affidavit,  which  was  the  basis  of  the  supple- 
mentary  proceedings,  was  dated  September  7,  1874.    In 
obedience  to  an  order  dated  September  24, 1874,  the  defend- 
ant John  Wilkes  appeared  before  J.  M.  Horah,  Clerk  of  said 
Court,  during  the  same  month  and  was  examined.    No  fur- 
ther action  was  taken  till  the  21st  of  April,  1883,  when 
another  order  was  issued  upon  a  similar  affidavit,  in  obe- 
dience to  which  John  Wilkes  was  again  summoned  before 
said  Clerk  and  examined,  first  on  the  8th  of  May,  1883. 
John  Wilkes  again  appeared,  on  notice,  December  17, 1883, 
when  he  and  F.  W.  Hall  and  others  were  examined  before 
said  Horah,  Clerk.    The  deposition  of  George  M.  Coates,  Jr., 
was  taken  before  a  Commissioner  of  Affidavits  on  the  3d  of 
January,  1884,  to  be  read  in  said  proceeding.    From  an  order 
of  Graves,  Judge,  refusing  a  motion  to  appoint  a  receiver  upon 
the  testimony  of  the  witnesses  examined,  and  to  compel  the 
defendant  John  Wilkes  to  produce  the  books  of  the  Meck- 
lenburg Iron  Works,  kept  by  or  under  the  direction  of  John 
Wilkes  for  his  wife,  Mrs.  Jane  Wilkes,  the  plaintiffs  appealed, 
and  the  judgment  below  was  reversed.     Coatee  v.  Wilh^, 
92  N.  C,  37G.     From  an  order  made  by  Montgomery,  J.,  at 
August  Term,  1885,  and  subsequently  amended,  appointing 
the  plaintiff  Osborne  receiver,  and  empowering  him  to  bring 
suit,  etc.,  and  restraining  Mrs.  Wilkes,  who  was  not  a  party, 
from  disposing  of  or  transferring  certain  property,  the  defend- 
ant John  Wilkes  appealed.     Coates  v.  Wilke.%  94  N.  C,  174. 
This  Court  declared  that  it  was  error  to  order  that  she  be 
restrained  from  transferring  property  claimed  by  her,  when 
she  was  not  a  party  and  had  not  been  ordered  to  appear  for 
examination,  or  otherwise  notified  of  the  decree,  though,  in 
other  respects,  the  judgment  of  the  lower  Court  was  affirmed. 
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Accordingly,  the  plaintiff,  as  receiver,  caused  the  summons 
in  this  action  to  be  issued  against  the  defendant  John  Wilkes 
and  his  wife  on  the  20th  day  of  August,  1886. 

The  exceptions  to  the  charge  given  by  the  Court  at  the 
request  of  the  defendant,  raised  the  question  whether  what 
was  called  the  first  cause  of  action,  brought  for  the  recovery 
of  the  Mecklenburg  Foundry  property,  had  been  barred  by 
the  lapse  of  time  since  the  right  of  action  accrued.  The 
plaintiff  in  his  complaint  demanded  judgment  that  the  deed 
conveying  the  Mecklenburg  Foundry  property  to  the  defend- 
ant Jane  Wilkes  be  declared  void,  and  that  she  be  declared 
a  trustee  of  said  property  for  the  benefit  of  the  creditors  of 
John  Wilkes,  and  that  she  be  required  "to  surrender  the 
said  lot,  buildings,  machinery  and  all  things  thereunto 
belonging  or  used  in  said  foundry  and  shops  to  the  plaintiff 
as  receiver,"  etc.,  and  that  she  and  John  Wilkes  be  "decreed 
to  account  with  the  plaintiff  for  use  and  occupation,  rents," 
etc.  The  case  was  one  solely  cognizable  in  a  Court  of  Equity, 
and  therefore,  without  regard  to  the  amendment  of  1889,  the 
plaintiff  *s  right  to  have  the  defendant  Jane  Wilkes  declared  a 
trustee  for  Coates  Bros.,  was  barred  three  years  after  the  discov- 
ery of  the  fraud  by  Coates  Bros.^  or  three  years  after,  by  the 
exercise  of  reasonable  diligence,  they  might  have  discovered  it. 
The  Code,  §  155,  subsec.  9;  Day  v.  Day,  84  N.  C,  408;  Laii- 
ning  v.  Commissioners,  106  N.  C,  511;  Hnlhurt  v.  Douglas, 
94  N.  C,  122;  Jaffray  v.  Bear,  103  N.  C,  165.  This  action 
is  brought  with  the  special  view  of  declaring  Mrs.  Wilkes, 
who  was  not  a  party  to  the  former  action  or  proceeding,  a 
trustee,  and  therefore,  to  her  plea  of  the  statute  of  limita- 
tions, it  is  not  sufficient  to  reply  that  this  action  (as  in 
Hughes  v.  Whitaker,  84  N.  C,  640)  was  brought  in  aid  of  the 
former  suit.  The  right  of  action  accrued  as  to  her  when 
the  fraud  was,  or  might,  by  due  diligence,  have  been  discov- 
ered. If  the  testimony  of  George  N.  Coates,  Jr.,  a  member 
of  the  firm  of  Coates  Bros.,  be  taken  as  true,  John  Wilkes 
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told  him,  in  the  year  1871,  that  he  conducted  the  businessin 
his  wife's  name  "because  his  creditors  would  hamper  him" 
if  he  conducted  it  otherwise.  If  Coates  Bros,  had  notice 
that  Wilkes  used  his  wife's  name  in  1871  to  avoid  embar- 
rassment on  account  of  his  debts,  being  theti  creditors,  a 
cause  of  action  accrued  at  that  time  in  their  favor.  After 
their  right  to  equitable  relief  was  barred  by  the  lapse  of 
time,  a  receiver  appointed  at  their  instance  could  not  recover 
when  the  statute  was  pleaded  by  Mrs.  Wilkes. 

In  so  far  as  the  action  was  prosecuted  for  the  purpose  of 
recovering  from  the  feme  defendant  the  possession  of  specific 
articles  of  personal  property,  or  of  compelling  her  to  account 
for  the  use  of  the  personal  property,  or  the  rent  of  real  prop- 
erty, it  was  clearly  barred  after  the  three  years  from  the 
time  when  the  right  of  action  accrued.  The  Cocfe,  §155, 
subsec.  4. 

If  the  first  cause  of  action  had  n6t  been  barred  in  three 
years  under  the  subsection  of  section  155  of  The  Code  as  to 
Mrs.  Wilkes,  she  might  clearly  have  availed  herself  of  the 
general  provision  (The  Code,  §  158),  and  therefore  it  was  not 
error  to  tell  the  jury  that  the  first  cause  of  action  was  barred 
within  ten  years  after  the  right  to  bring  it  accrued.  The 
cases  of  Dobsoii  v.  Erwin,  Bridgei^s  v.  Moye,  and  others  cited, 
were  decided  long  before  either  of  the  three  statutes  uj>on 
which  the  rulings  of  his  Honor  below  rested  were  enacted 
as  a  part  of  the  Code  of  Civil  Procedure  in  1868.  Before 
that  time  there  was  no  limit,  short  of  twenty  years,  to  the 
right  to  follow  the  funds  of  a  debtor  fraudulently  invested 
in  the  name  of  another,  except  where  the  statute  in  relation 
to  the  abandonment  of  an  equity  (Rev.  Code,  ch.  Go,  §  19? 
Laws  of    1826,  ch.  28,  §  2)  applied. 

With  full  and  fair  instruction  the  jury,  as  it  was  their 
province  to  do,  passed  upon  the  good  faith  of  the  parties 
interested  in  the  transactions  in  reference  to  the  sale  of  the 
"Navy  Yard  property"  and  the  lot  on  which  the  Mecklen- 
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burg  Foundry  is  located,  as  well  as  in  the  purchase  of  the 
Capps  Mine.  There  was  testimony  tending  to  throw  a  cloud 
of  suspicion  over  the  treaties  that  culminated  in  the  con- 
veyance of  each  of  the  three  tracts  of  land  to  the  feme 
defendant ;  but  this  may  always  be  expected  where  the  wife 
purchased  property,  making  little  if  any  outlay  of  money, 
and,  after  placing  her  husband  as  agent  in  charge  of  it, 
realizes  a  large  profit  or  receives  an  extraordinary  income. 
There  was  no  testimony  offered  by  the  plaintiff  that  raised 
a  presumption  of  fraud,  in  either  purchase,  so  as  to  shift  the 
burden  of  proof  to  the  defendants. 

We  have  not  adverted  to  the  large  number  of  cases  cited, 
and  for  the  most  part  decided  by  the  Supreme  Court  of 
Pennsylvania,  in  which  a  different  view  is  taken  as  to  the 
right  of  married  women  to  acquire  property  by  purchase 
during  coverture,  and  in  reference  to  the  weight  of  evidence 
bearing  upon  issues  of  fraud.  We  must  be  governed  by  our 
own  Constitution  and  laws,  and  by  the  construction  given  to 
them  by  this  Court.  The  adoption  of  our  Constitution 
embodying  especially  Article  10,  sec.  6,  ard  the  enactment 
immediately  thereafter  of  chapter  47  of  The  Code  (Laws  of 
1868-'9,  ch.  122),  marked  a  new  era  in  our  law  aflecting  the 
rights  of  married  women. 

Having  thus  disposed  of  all  of  the  assignments  of  error 
that  were  insisted  on  here,  we  conclude  that  the  judgment 
of  the  Court  below  must  be  affirmed. 

Davis,  J.,  did  not  concur. 

Per  curiam.  Affirmed. 
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CLEVELAND  COTTON  MILLS  v.   COMMISSIONERS  OF  CLEVE- 
LAND COUNTY. 

Majority,  When  act  of,  Valid — County  and  County  Commis- 

sioners, 

1.  If  an  act  is  to  be  done  by  an  indefinite  body,  the  law,  resolution  or 

ordinance  authorizing  it  to  be  done  is  valid  if  passed  by  a  majority 
of  those  present  at  a  legal  meeting;  and  when  the  act  creating  a 
corporation  is  silent  on  the  subject,  a  majority  of  the  ofScers  or 
persons  authorized  to  act  constitute  the  legal  body,  and  a  majority 
of  the  members  of  the  legally  constituted  body  can  ezerciee  the 
powers  delegated  to  the  municipality. 

2.  The  powers  delegated  to  a  county  can,  as  a  general  rule,  be  exercised 

by  the  Board  of  County  Commissioners,  or  in  pursuance  of  a  reso- 
lution adopted  by  them;  but,  where  the  action  of  the  Commis- 
sioners, as  in  the  matters  specified  in  subsections  1,  8,  9, 10, 11,  H 
and  20  of  section  117  of  The  Code,  is  subject  to  the  "concurrence 
of  a  majority  of  the  Justices  of  the  Peace,"  or  ''  the  assent  of  a 
majority  of  the  Justices  of  the  Peace  therein,**  the  action  of  the 
Board  must  be  approved  at  a  meeting  of  the  Justices  convened 
according  to  law,  a  majority  of  the  whole  number  in  the  county 
being  present,  by  a  majority  of  such  majority  constituting  the 
organized  body. 

3.  The  words  ** majority  of  the  members-elect,"  or  "majority  of  the 

qualified  voters,"  are  used  in  constitutions  and  laws  to  take  the 
exercise  of  a  particular  power  out  of  the  general  rule,  and  make 
the  assent  of  a  majority  of  the  whole  number  necessary. 

4.  Where  the  approval  of  the  Justices  is  required,  it  must  be  given  in  a 

properly  constituted  meeting  by  them  as  an  organized  body.   It 
'    is  not  sufficient  to  secure  the  assent  of  even  a  majority  of  the 
whole  number  manifested  only  by  their  signatures  to  a  paper- 
writing. 

5.  The  Commissioners  are  not  required  in  any  case  to  vote  or  participate 

in  the  meeting  of  the  Justices. 

6.  The  County  Commissioners  must,  in  all  cases,  exercise  their  own 

judgment  first,  just  as  though  their  action  would  be  final,  hot 
they  cannot  give  effect  to  such  action,  where  the  statute  makes 
the  approval  of  the  Justices  necessary,  till  the  Justices  ratify  it. 
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7.  The  agreement  by  the  CommiBsioners  to  pay  each  year  a  sum  of 
money  eqaal  to  the  aggregate  amount  of  plaint  ifTs  tax  for  that 
>ear  till  the  whole  cost  of  the  bridge  should  be  discharged,  was 
not  an  unlawful  appropriation  of  the  tax  devoted  by  law  to  other 
purposes,  but  simply  the  means  of  ascertaining  the  amount  of 
each  annual  installment. 

Civil  action,  tried  at  Fall  Term,  1890,  of  the  Superior 
Court  of  Cleveland  County,  before  BrowUy  J. 

The  plaintiffs  contracted  in  writing  with  the  defendants  to 
construct  for  the  latter  a  bridge  across  First  Broad  River  in 
the  county  of  Cleveland,  and  the  latter  stipulated  and  prom- 
ised to  pay  the  former  for  the  same  the  actual  cost  of  the 
the  bridge ;  the  price  was  not  otherwise  specified.  A  majority 
of  the  Justices  of  the  Peace  of  that  county,  not  in  session 
with  the  defendants  at  the  time,  signed  a  paper-writing  in 
which  they  "  do  by  our  (their)  signatures  ratify  and  confirm 
and  concur  in  the  above  contract,  made  on  the  21st  day  of 
May,  1888,  between  the  County  Commissioners  of  Cleveland 
County  and  Cleveland  Cotton  Mills,"  etc.  In  the  contract  it 
is  stipulated  that  "  the  payments  [are]  to  be  made  in  annual 
installments  in  amounts  equal  to  the  tax  on  its  (the  plain- 
tiff's) property  in  this  county  each  year,  until  full  payment 
shall  be  made."  « 

Afterwards,  at  a  regular  joint  meeting  in  June,  1890,  of  the 
Commissioners  and  Justices  of  the  Peace,  a  quorum  of  the 
latter  being  present,  the  plaintiffs  asked  in  writing  that  the 
Justices  of  the  Peace  *'  ratify  and  concur  in  the  contract " 
mentioned  above.  A  motion  in  this  joint  meeting  was  made 
to  that  effect,  which  was  adopted,  twenty-three  Justices  of 
the  Peace  voting  for  and  thirteen  against  it.  The  defend- 
ants did  not  vote. 

The  plaintiffs  complied  fully  on  their  part  with  the  con- 
tract, and  the  defendants  accepted  the  bridge,  which  cost 
$2,730.95.  A  new  road  was  established  leading  across  this 
bridge,  and  it  and  the  bridge  have  been  constantly  used  by 
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the  public,  and  there  is  no  other  way  of  crossing  the  river 
in  the  northern  part  of  the  county  when  the  water  is  high. 

The  Board  of  Commissioners  for  1888,  after  the  completion 
and  acceptance  of  the  bridge, "  made  the  first  payment  on  said 
bridge,  amounting  to  $185.21,  an  amount  equal  to  the  tax 
on  plaintiffs'  property  in  this  county  for  that  year."  Between 
the  time  of  this  first  payment  and  the  time  when,  under 
the  contract,  the  second  payment  to  be  made  came  due,  a 
new  Board  of  County  Commissioners  came  into  office,  and, 
upon  demand,  they  refused,  and  still  refuse,  to  pay  the  second 
installment  of  the  contract  price  due  the  plaintifi^s,  but,  nev- 
ertheless, they  exercise  control  over  the  new  road  which  leads 
to  and  across  the  said  bridge,  and  it  and  the  road  have  been 
constantly  used  by  the  public  as  a  highway,  and  the  super- 
visors control  the  road. 

This  action  is  brought  to  recover  the  sum  of  money  alleged 
to  be  due  to  the  plaintiffs  upon  and  by  virtue  of  the  said 
contract.  The  defendants  contend  that  the  contract  sued 
upon  is  void  and  of  no  effect,  because  it  was  not  made  "with 
the  concurrence  of  a  majority  of  the  Justices  of  the  Peace" 
of  the  county,  as  required  by  the  statute  (The  Code,  §  707, 
par.  10);  and  further,  that  it  is  void  because  it  undertakes 
to  provide  in  advance  that  a  part  of  the  regular  revenues  of 
the  county  coming  from  the  plaintiffs  shall  be  devoted  to  a 
specified  purpose,  etc. 

The  Court  gave  judgment  for  the  plaintiffs  for  the  amount 
due,  and  the  defendants,  having  excepted,  appealed  to  this 
Court. 

Messrs.  W,  J.  Montgomery  and  J.  F.  Schenck^  for  plaintiff. 
Messrs.  J,  B.  Baichelor  and  Jno.  Devereux,  Jr.,  for  defendants, 

Avery,  J. :  The  Courts  of  this  country  have  generally 
adopted  the  common  law  principle  that,  if  an  act  is  to  be 
done  by  an  indefinite  body,  the  law,  resolution  or  ordinance 
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authorizing  it  to  be  done  is  valid  if  passed  by  a  majority  of 
those  present  at  a  legal  meeting,  1  Dillon,  §277  (215).  Where 
the  law  creating  a  municipal  corporation  is  silent  on  the 
subject,  the  majority  of  the  oflScers  or  persons  authorized  to 
act  constitute  the  legal  body,  and  a  majority  of  the  mem- 
bers of  the  legally  organized  body  can  exercise  the  powers 
delegated  to  the  municipality.  1  Dillon,  §278  (216);  IlieS' 
hell  V.  BaUimorey  65  Md.,  125;  Bomest  v.  Pa^erson,  48  N.J.  L., 
395.  The  same  rules  apply  to  other  bodies,  whether  the  two 
houses  of  the  Legislature  or  other  organized  bodies  of  offi- 
cers or  persons  to  whom  the  Legislature  has  given  authority. 
The  powers  delegated  to  a  county  can,  as  a  general  rule, 
be  exercised  only  by  the  Board  of  County  Commissioners  or 
in  pursuance  of  a  resolution  adopted  by  them.  The  Code, 
§  703.  The  Commissioners,  organized  and  acting  as  a  board 
are  the  embodiment  of  municipal  authority.  In  their  names 
the  county  must  sue  and  be  sued.  The  only  limitations 
upon  their  exercise  of  the  corporate  functions  of  the  munici- 
pality is  to  be  found  in  subsections  1,  8,  9,  10,  11, 17  and 
20  of  section  707  of  The  Code.  Subsection  10  provides, 
that  where  the  cost  of  building  or  repairing  a  bridge  shall 
exceed  five  hundred  dollars,  the  commissioners  can  order 
the  construction  or  repair  only  "m^A  the  concurrence  of  a 
majointy  of  the  JvMices  of  the  Peace"  as  subsection  1  imposes 
the  restriction  that  taxes  shall  not  be  levied  by  the  board 
except  "  vdth  the  concurrence  of  a  majority  of  the  Justices  of  the 
Peace  sitting  with  them" 

Before  the  Constitution  of  186S  was  adopted,  the  Justices 
of  the  Peace  in  the  several  counties  exercised  the  powers 
delegated  to  the  counties  by  the  Legislature.  The  Justices 
of  the  Peace  were  the  Judges  of  the  Courts  of  Pleas  and 
Quarter  Sessions.  For  convenience  the  various  statutes 
specified  the  particular  number  that  must  sit  to  discharge 
certain  judicial  duties  or  exercise  police  powers  of  different 
kinds.     Rev.  Code,  ch.  31,  §1.    "A  majority,  or  twelve," 
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were  required  to  meet  on  the  second  and  third  days  of  the 
term  of  the  County  Court  first  held  after  the  election  to  take 
the  Sheriff's  bond.     Rev.  Code,  ch.  105,  §  10.    The  Justices  of 
the  Peace,  "a  majority  being  present"  were  required,  at  their 
first  Court  held  after  the  1st  of  January  of  every  year,  to  levy 
a  tax  for  county  purposes.    Rev.  Code,  ch.  28,  §  1.    The  Jus- 
tices being  then  the  representatives  of  the  county  as  a  cor- 
poration and  recognized  by  the  law  as  a  body,  clothed  with 
judicial  authority  and  charged  with  administrative  duties,  it 
followed  that  powers  delegated  to  them  were  to  be  exercised 
by  a  majority  constituting  a  quorum  according  to  the  com- 
mon law  rule,  unless  some  statute  prescribed  that  a  smaller 
number  would  be  sufficient,  or  more  than  a  majority  would 
be  required  to  discharge  a  specified  official  duty.    After  the 
constitutional  amendments  had  been  ratified  and  had  taken 
effect  (on  January  1st,  1877),  the  Legislature,  having  entire 
control  of  county  government,  provided  (The  Cod^,  §716) 
that  the  Justices  should  meet  bienniallv  on  the  first  Monday 
in  June,  and,  a  majority  being  present,  "should   proceed  to 
elect  not  more  than  five  nor  less  than  three  County  Commis- 
sioners.    The  Commissioners  can   call  the  Justices  of  the 
Peace  together  not  oftener  than  once  in  three  months.    The 
Cockf  §  717.     The  Justices  are  required,  by  section  719  of 
The  Codey  to  fill  vacancies  occurring  in  the  Board  of  Commis- 
sioners of  a  county.     It  is  clear  that,  by  implication  of  law,a 
majority  of  the  majority  of  the  whole  number  necessarj'  to 
constitute  a  quorum   may  fill  a  vacancy  in  the  Board  of 
Commissioners  and  elect  all  of  the  Commissioners  in  the 
biennial  meeting  ("  a  majority  being  present ")  by  the  express 
terms  of  the  law  in  the  same  way. 

In  addition  to  the  four  instances  already  mentioned  in 
which  the  Justices  of  the  Peace  of  several  counties  are 
required  to  participate  in  their  government,  we  find  that  it 
is  provided  in  subsections  11  and  20  of  section  707  that  the 
Commissioners  shall  be  clothed  with  authority  to  meet  the 
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necessary  expenses  of  the  several  counties,  or  to  sel!  or  lease 
real  estate  belonging  to  the  county,  only  with  the  "assent  of 
a  majority  of  the  Justices  of  the  Peace  therein."  We  think 
it  clear  that  the  purpose  of  the  General  Assembly,  according 
to  the  ordinary  meaning  of  the  language  employed  by  it, 
was  to  require  the  concurrence  of  a  majority  of  the  whole 
number  constituting  a  quorum,  to  be  expressed  in  the  usual 
way  by  a  majority  of  those  present,  where  the  Justices  should 
ratify  or  express  their  approval  of  an  order  for  the  levying 
of  taxes  for  county  purposes,  or  provide  for  constructing 
bridges,  involving  an  expenditure  of  more  than  five  hun- 
dred dollars,  just  as  a  majority  (under  chapter  28,  sec.  1 
Revised  Code)  levied  the  tax  before  1868. 

Under  the  system  of  county  government,  established  by 
the  Constitution  of  1808,  the  several  Justices  of  the  Peace 
were  made  each  a  judicial  officer,  with  a  limited  jurisdiction, 
and  those  residing  in  each  township  w^re  created  a  body 
politic  for  certain  purposes.  But  there  were  no  powers  exer- 
cised by  all  the  Justices  of  a  county  as*a  body,  and  conse- 
quently no  provision  of  law  recognizing  them  as  an  organi- 
zation. After  the  amendments  had  been- ratified,  the  Legis- 
lature of  1876-77  provided  {The  Code,  §  717)  that  they  might 
organize  at  their  meeting,  to  be  held  not  oftener  than  four 
times  a  year,  with  the  Register  of  Deeds  as  ex  officio  Clerk,  and 
in  the  absence  of  a  specific  requirement,  empowered  a  major- 
ity constituting  a  quorum  to  transact  business.  It  seems 
probable  that  the  General  Assembly  did  not  propose,  origi- 
nally, to  recognize  the  Justices  in  their  organized  capacity, 
except  for  the  seven  purposes  mentioned,  and,  therefore,  in 
entrusting  them  with  the  supervisory  power  to  ratify  or  annul 
the  action  of  the  Commissioners  in  five  out  of  seven,  it  was 
deemed  best  to  declare  what  number  should  be  requisite  for 
each  purpose,  though  the  number  prescribed  might  amount 
to  an  affirmance  of  the  common  law  rule. 
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It  must  be  reraeinbered  that,  unless  a  contrary  intent  is 
apparent  from  the  words  of  the  statute,  in  each  case  a  majority 
of  the  organized  body  is  to  constitute  a  quorum  and  express 
their  will  in  theusual  wav.     We  must  also  note  the  fact  that 
the  powers  to  levy  the  taxes  to  build  costly  bridges  and  to 
erect  houses   of  correction  are  exercised   by  the  Commis- 
sioners, subject  to  "  the  concurrence  of  a  majority  of  the 
Justices  of  the  Peace,"  while  the  authority  to  borrow  money 
to  meet  the  necessary  county  expenses  and  to  sell  or  lease  the 
real  estate  of  the  county  is  made  to  depend  upon  the  "assent 
of  a  majority  of  the  Justices  of  the  Peace  therein"    The  lan- 
guage used  in  these  subsections  is  much  more  restricted  than 
that  employed  in  the  Constitution,  Art  7,  sec.  7.     That 
section  provides  that  "  no  county,  city,  town  or  other  munici- 
pal corporation  shall  contract  any  debt,  pledge  its  faith  or 
loan  its  credit,  nor  shall  any  tax  be  levied  or  collected  by 
any  officere  of  the  same,  except  for  the  necessary  expenses 
thereof,  unless  by  a  vote  of  the  majarity  of  the  qualified  voten 
therein"    The  language  of  the  Constitution  is  very  widely 
different  from  that  used  in  any  of  the  statutes  defining  the 
powers  of  Justices  of  the  Peace  to  which  we  have  referred. 
The  constitutional  inhibition  is  intended  to  prevent  the  crea- 
tion of  any  such  debts  as  those  specified,  not  without  the 
assent  or  concurrence  of  a  majoritj'  (which  may  be  expressed 
by  an  organization  comprising  a  majority),  but  unlees  by  a 
vote  (actually  cast)  of  a  majority  of  the  qualified  voters 
therein."  (in  the  county)  in  favor  of  creating  it.     We  think 
that  the  words  "by  a  vote  of  a  majority  of  the  qualified 
voters  therein,"  as  an   entirety,  cannot  be  interpreted  as 
equivalent  to  "  with  the  concurrence,"  or  "  with  the  assent  of 
a  majority,"  which  can  be  manifested,  just  as  each  house  of 
the  General  Assembly  is  in  the  habit  of  giving  the  assent  of 
the  body  to  a  law  by  a  majority  of  a  quorum.     Cooley's 
Const.  Lim.  marg.,  p.  141.     Where  the  word  "majority"  is 
used  in  the  statute  to  define  a  quorum,  as  in  the  subsections 
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cited,  the  concurrence  of  the  majority  is  ascertained  by  the 
universal  rule  governing  deliberative  bodies. 

Judge  CooLEY  says:  *' A  simple  majority  of  a  quorum  is 
suflBcient,  unless  the  Constitution  establishes  some  other  rule; 
and  where,  by  the  Constitution,  a  two-thirds  or  three-fourths 
vote  is  made  essential  to  the  passage  of  any  particular  class 
of  bills,  two-thirds  or  three-fourths  of  a  quorum  will  be 
understood,  unless  the  terms  employed  clearly  indicate  that 
this  proportion  of  all  the  members,  or  of  all  those  elected,  is 
intended."  The  Constitution  of  Michigan  provided  that  no 
act  of  incorporation  should  be  passed  by  the  Legislature 
unless  with  the  assent  of  at  least  two-thirds  of  each  house. 
The  Supreme  Court  of  that  State  held  that,  by  the  phrase 
mentioned,  two-thirds  of  the  legislative  body,  comprising  a 
majority  of  the  members  elected  and  qualified,  was  meant. 
Sontfiworth  v.  Railroad  Co.,  2  Mich.,  287. 

The  custom  has  been,  where  the  framers  of  constitutions 
have  meant  a  majority  of  the  whole  number,  to  indicate  the 
intent  to  take  the  provision  of  the  organic  law  out  of  the 
general  rule  of  construction  by  using  the  words  "a  majority  " 
(or  two-thirds,  as  the  case  may  be)  of  the  members  elected. 
Sedgwick  Lim.,  573.  The  Constitution  of  North  Carolina, 
Art.  13,  §3,  provides  that  no  part  of  that  instrument  shall 
be  altered  "unless  a  bill  to  alter  the  same  shall  have  been 
agreed  to  by  three-fifths  of  each  house  of  the  General  Assem- 
bly." This  clause  received  a  legislative  construction  from 
the  House  of  Representatives  when  an  amendment  was 
passed  by  the  votes  of  sixty  out  of  one  hundred  present, 
and  out  of  an  aggregate  membership  of  one  hundred  and 
twenty.  House  Journal  1887,  pp.  530  and  707.  When  a 
case  involving  the  construction  of  a  similar  clause  in  the 
Constitution  of  Missouri  {Ifarshvwre  v.  Bates,  92  U.  S.,  569) 
first  came  before  the  Supreme  Court  of  the  United  States  for 
interpretation,  upon  an  analysis  of  the  language  ("unless 
two-thirds  of  the  qualified  voters  of  such  city  or  town,  at  a 
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regular  or  special  election  to  be  held  therein,  shall  assent 
thereto  "),  it  was  held  to  require  the  aflSrmative  vote  of  two- 
thirds  of  all  the  registered  voters,  and  not  to  mean  two-thirds 
of  those  voting.  In  County  of  Cass  v.  JohnsioUy  95  U.S., 360, 
the.  Court  overruled  that  decision,  but  Mr.  Chief  Justice 
Waite,  delivering  the  opinion  of  the  Court,  rested  the  ruling 
entirely  upon  the  idea  that  the  Courts  of  the  United  States 
must  be  governed  by  and  conform  to  the  construction  given ' 
by  the  Supreme  Court  of  Missouri  to  a  similar  statute  enacted 
in  pursuance  of  the  same  clause  in  the  Constitution  of  that 
State.  Justice  Bkadley,  in  an  able  dissenting  opinion,  in- 
sisted that  the  clause  in  question  had  received  no  such  judicial 
interpretation  from  the  Court  of  Missouri,  and  that  it  was,  in 
fact,  analagous  to  another  section  of  the  Constitution  of  that 
State,  which  provided  that  no  bill  should  be  passed  "  unless 
by  the  consent  of  a  majoritj^  of  all  the  members  elected  to 
each  branch  of  the  General  Assembly."  In  the  absence  of 
such  a  provision  in  our  own  Constitution,  the  majority  of  a 
quorum,  under  the  general  rule,  is  deemed  .sufficient,  and 
without  the  addition  of  the  word  "  elected."  Article  13,  sec.  2, 
was  interpreted,  as  we  have  seen,  to  require  the  affirmative 
vote  of  three-fifths  of  the  whole  (being  for  the  particular 
purpose  a  quorum)  that  actually  voted.  In  Duke  v.  Broini^ 
90  N.  C,  130,  Chief  Justice  Smith  adverts  to  the  conflicting 
rulings  in  construing  even  such  strong  language  as  that  used 
in  the  Constitution  of  Missouri,  and  determining  whether  a 
requirement  that  a  municipal  debt  could  only  be  incurred 
by  a  vote  of  a  majority  of  the  voters,  should  be  interpreted 
to  mean  a  majority  of  the  qualified  voters  or  a  majority  of 
those  voting.  The  ruling  of  the  Court  is  made  to  depend, 
in  part  at  least,  "upon  the  difference  in  the  terms  used  "in 
Article  7,  sec.  7  of  our  Constitution  from  those  employed  in 
statutes  and  clauses  of  constitutions  that  have  received  judi- 
cial construction  in  other  Courts.  This  Court  had  previously 
reached  the  conclusion,  in  a  case  decided  at  the  same  terra 
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{Southerland  v.  GoldsborOy  96  N.  C,  49),  that  registered  voters 
only  were  qualified  voters,  and  that  no  county,  town  or  other 
municipal  corporation  could  contract  any  debt,  pledge  its 
faith  or  loan  its  credit,  except  for  necessary  expenses,  unless 
a  majority  of  the  registered  vote  of  the  municipality  was 
actually  cast  in  favor  of  creating  the  debt.     Riggsbee  v.  Dur- 
ham,  98  N.  C,  81.     If  the  language  used  in  section  707  (10) 
of  The  Code  had  been  "with  the  concurrence  by  their  votes 
of  a  majority  of  the  Justices  of  the  Peace  of  the  county  who 
have  been   duly  appointed   and  have  qualified,"  it  would 
have  been  analagous  to  that  upon  which  the  other  cases 
turned,  and  would  have  necessitated  the  actual  casting  of  an 
aflSrmative  vote   by  a  majority  of  all  the  Justices  in  the 
county  who  have  qualified.   This  distinction  is  clearly  drawn 
in  the  authorities  cited,  and  in  many  others  that  might  be 
added,  and  is  fully  sustained  by  "the  reason  of  the  thing." 
It  may  lend  some  additional  weight  to  this  view  of  the  sub- 
ject to  add  that  a  careful  review  of  the  statutes  providing  a 
system  of  county  government  under  the  Constitution  adopted 
in  1835,  as  collated  in  the  Revised  Code,  and  a  comparison  of 
them  with  chapter  17  of  The  Code,  will  suggest  the  idea  to 
any  intelligent  mind  that  the  Legislature  of  J  876-7  (in  the 
exercise  of  the  power  given  by  the  constitutional  amendment 
to  provide  for  the  government  of  counties)  was  attempting 
to  engraft  some  features  of  the  old  system  upon  the  new,  by 
giving  to  the  Justices  of  the  Peace,  a  majority  being  present 
and  constituting  a  quorum,  just  as  under  the  old  regime,  the 
power  to  supervise  the  levying  of  taxes,  the  creation  of  bonded 
debts,  the  sale  of  real  estate  belonging  to  the  county,  and 
the  creation  of  large  indebtedness,  even,  for  the  necessary 
expense  of  the  county.     The  purpose  evidently  was,  in  all 
these  cases,  to  return  to  ancient  landmarks,  and  if  the  lan- 
guage were  doubtful  this  apparent  intent  might  come  to  our 
aid  in  interpreting  it.    But  following  the  construction  given 
to  the  same  and  similar  phrases  in  our  Courts,  we  find  that 
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the  legislative  intent  in  enacting  section  707  (10)  is  manifest 
from  the  terms  of  the  statute.     We  adhere,  too,  to  the  ruling 
in  Southerland  v.  Goldsboro,  Duke  v.  Brown  and  Rigsbee  v. 
Durham,  supraj  all  of  which  are  distinguished  from  that  at 
Bar,  in  that  the  language  employed  in  Article  7,  sec.  7  of 
the  Constitution  is  clearly  susceptible  of  no  other  interpreta- 
tion than  that  it  is  essential  to  the  validity  of  the  indebted- 
ness that  an  actual  majority  of  all  of  the  registered  voters 
within  the  corporate  limits  should  cast  their  votes  in  favor  of 
creating  it.     Wherever  the   words  used   are  construed  to 
require  the  affirmative  support  of  a  majority  of  all  who  are 
qualified  to  act,  of  coui-se  their  assent  must  be  manifested, 
not  by  remaining  at  home,  but  by  actual  participation  in 
the  eflFort  to  carry  the  measure.     The  distinction  between 
this  case  and  those  cases  mentioned  depends,  therefore,  solely 
upon  the  construction  of  the  language  employed.    It  was 
not  the  purpose  of  this  Court  in  Dukey.  Brown,  supra,  to  lay 
down  a  general  rule  subversive  of  the  well  established  prin- 
ciple that  a  majority  of  a  body,  in  the  absence  of  some  words 
clearly  showing  that  a  majority  of  all  persons  qualified  to 
act  as  members  of  it  was  intended,  is  always  interpreted  to 
mean  a  majority  of  a  quorum,  and  that  a  majority  of  the 
whole  number  authorized  to  participate  is  in  law  a  quorum 
in  the  absence  of  a  special  statutorj^  requirement  to  the  con- 
trary.    We  think  that  where  the  phrase  used  is  "qualified 
voters,"  it  should  be  construed  just  as  the  Courts  have  inter- 
preted "  members  elect." 

We  attach  no  importance  to  the  paper  signed  by  an  actual 
majority  of  the  whole  number  of  Justices  of  the  Peace  of  the 
county.  The  action  contemplated  by  the  law  was  that  of  the 
Justices  of  the  Peace  in  a  lawfully  constituted  meeting  as  a 
body,  as  in  cases  where  the  validity  of  an  agreement  made 
by  the  governing  officials  of  any  other  corporation  is  drawn 
in  question.  Duke  v.  Markham,  105  N.  C,  131.  It  was  not 
intended  that  the  two  bodies  (the  Board  of  County  Commis- 
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sioners  and  the  Justices  of  the  county)  should  become  merged 
and  act  jointly  as  one  assemblage.    In  all  of  the  cases  men- 
tioned where  the  Justices  of  the  Peace  are  clothed  with  the 
supervisory  power  over  the  acts  of  the  Commissioners,  it 
seems  to  be  contemplated  by  law  that  the  Board  should  first 
exercise  its  judgment,  just  as  if  its  action  would  be  final,  but 
should  not  give  effect  to  such  action  till  the  Justices  of  the 
Peace,  either  at  a  regular  meeting  or  at  one  called  by  the 
Commissioners  according  to  law,  should  ratify  and  approve 
the  order  held  in  abeyance  to  await  their  consideration  of 
its  merits.     The  law  {The  Code,  §  717)  names  the  Register  of 
Deeds  as  the  secretary  of  these  assemblages,  but  leaves  the 
organization,  beyond  that,  an  open  question.     It  would  seem 
to  be  proper  that,  as  an  independent  supervisory  body,  they 
should  appoint  their  own  chairman  and  await  a  report  from 
the  Board  of  Commissioners  as  to  the  preliminary  action 
upon  the  matters  that  are  subject  to  their  approval.     It  is 
not  necessary,  taking  the  view  of  the  subject  which  we  have 
expressed,  that  we  should  discuss  or  decide  the  question 
whether,  according  to  the  admitted  facts,  the  Justices  of  the 
Peace  or  the  Board  of  Commissioners,  or  both,  ratified  or 
sanctioned  the  original  contract  by  subsequent  acts  in  such 
a  way  as  to  amount  to  a  waiver  of  irregularities.     We  hold 
that  the  contract  was  approved  by  the  Justices  of  the  Peace 
sitting  as  an  organized  body  in  the  manner  recjuired  by  the 
statute,  and,  therefore,  the  contract  needed  no  further  recog- 
nition to  impart  validity  to  it.     The  contract  between  the 
plaintiff  and  the  Board  of. Commissioners  involved  no  agree- 
ment to  appropriate  the  tax  collected  to  other  purposes  than 
those  prescribed  by  law.     Upon  the  principle  id  cerium  est 
quod  cei'iinn  reddi  poteM,  the  cost  of  the  bridge  to  be  paid  by 
the  county  was  to  be  ascertained  by  keeping  and  rendering 
a  careful  account  of  the  expenditure  made  in  constructing 
it,  while  the  size  of  the  installments  was  to  be  determined 
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by  reference  to  the  amount  of  tax  levied  on  the  property  of 
the  plaintiff  in  the  county.  If  the  county  should  pay  a  sum 
of  monej'  to  the  plaintiff,  and  the  identical  fund  should  be 
used  the  same  day  to  satisfy  the  claim  of  the  tax-collector,  it 
would  not  amount  to  a  misappropriation  of  the  tax.  There 
is  no  error.     The  judgment  of  the  Court  below  is  affirmed. 

Merrimon,  C.  J. — concurring  in  the  judgment:  Theplaiu, 
express  words  of  the  statute  {The  Code^  §  707,  par.  10),  and  as 
well  its  obvious  purpose,  exclude  and  forbid  the  interpreta- 
tion that  the  concurrence  of  a  majority  of  a  simple  quorum, 
or  of  a  majority  of  one  of  the  whole  number  of  the  Justices 
of  the  Peace  of  the  county,  shall  be  sufficient  to  make  valid 
a  contract  of  the  Board  of  Commissioners  of  the  county  for 
the  construction  or  repair  of  a  bridge  or  bridges  that  cost 
exceeding  five  hundred  dollars.  The  words  employed  are 
"with  the  concurrence  of  a  majority  of  the  Justices  of  the 
Peace."  These  words  are  significant  and  important  They 
cannot  be  treated  as  mere  surplusage  and  meaningless,  as 
they  must  be,  if  a  majority  of  a  majority  of  one  of  the 
whole  number  is  sufficient ;  because,  if  such  words  had 
not  been  employed,  such  majority  would  have  been  required 
and  sufficient.  In  the  absence  of  such  words,  and  in  the 
absence  of  all  limiting  words,  a  majority  of  a  quorum,  or  a 
majority  of  a  simple  majority  would  be  necessary  when  such 
concurrence  might  be  required.  Such  is  the  rule  in  all 
deliberative  bodies  and  judicial  tribuiials.  Then  ^hat 
useful,  effective  purpose  does  the  words  cited  of  the  statute 
serve  ? 

That  these  words  imply,  and  were  intended  to  imply,  the 
concurrence  of  a  majority  of  the  whole  number  of  Justices 
of  the  Peace  of  the  county  further  appears  in  this:  the 
same  statute  {The  Code,  §  716)  prescribes  that  the  Justices  of 
the  Peace  "  shall  assemble  at  the  court-house  of  their  respec- 
tive counties,  and  a  majority  being  present  (at  the  time  desig- 
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nated)  shall  proceed  to  the  election  of  not  l^ss  than  three 
nor  more  than  five  persons,  to  be  chosen  from  the  body  of 
the  county,  who  shall  be  styled  the  Board  of  Commissioners 
for  the  county,"  etc.  Here,  in  an  important  respect,  it  is 
plainly  contemplated  that  a  majority  of  a  bare  majority  may 
elect.  Why  were  the  words  "  a  majority  of  the  Justices  of 
the  Peace  concurring,"  or  like  pertinent  words,  omitted  in 
this  connection,  and  employed  in  other  important  connec- 
tions in  the  same  statute?  It  is  further  provided,  in  para- 
graj»h  fourteen,  that  "  the  action  of  the  board  in  creating  or 
altering  townships  shall  not  be  operative  until  approved  by 
the  Judices  of  the  Peace  at  a  regular  meeting."  Why  were 
these  words,  "  a  majority  of  the  Justices  of  the  Peace  con- 
curring," etc.,  omitted  in  this  connection? 

The  Legislature  was  clearly  advertent  to  distinctions  and 
differences  made  as  to  the  voice  of  the  Justices  of  the  Peace. 
It  cannot  reasonably  be  said  that  it  incautiously  and  care- 
lessly made  such  difference  with  no  practical  purpose  in 
view. 

The  same  statute  {The  Code,  §717)  further  prescribes  that 
"  for  the  proper  discharge  of  their  duties,  the  Justices  of  the 
Peace  shall  meet  annually  with  the  Board  of  Commissioners 
on  the  first  Monday  in  June,  unless  they  shall  be  oftener 
convened  by  the  Board  of  Commissioners,  which  is  empow- 
ered to  call  together  the  Justices  of  the  Peace  not  oftener 
than  once  in  three  months." 

It  is  further  prescribed  (section  707,  par.  1)  that  at  such 
annual  meeting,  "  the  Board  of  Commissioners  is  authorized, 
with  the  concurrence  of  a  majority  of  the  Justices  of  the  Peace 
sitting  with  them,  to  levy,  in  like  manner  with  the  State  taxes, 
the  necessary  taxes  for  county  purposes,"  etc.  It  is  further 
provided,  in  paragraph  nine  of  the  same  section,  that  "with 
the  concurrence  of  a  majority  of  the  Justices  of  the  Peace," 
the  Commissioners  may  "erect  and  repair  the  necessary 
county  buildings,  and  to  raise  by  taxation  the  moneys  there- 
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for,"  etc.    It  is  further  prescribed,  in  paragraph  eleven  of 
the  same  section,  that  the  Commissioners  shall  have  power 
"  to  borrow  money  for  the  necessary  expenses  of  the  county, 
with  the  assent  of  a  majority  of  the  Justices  of  the  Peace 
therein,  and  not  otherwise,  to  provide  for  its  payment."    In 
paragraph  seventeen  it  is  provided  that,  "  with  the  concur- 
rence of  a  majority  of  the  Justices  of  the  Peace,"  the  "Com- 
missioners may  make  provision  for  the  erection  in  each 
county  of  a  house  of  correction."    It  will  be,  hence,  observed 
that  the  "concurrence  of  a  majority  of  the  Justices  of  the 
Peace"  is  expressly  required  only  whenever  taxes  are  to 
be  levied,  debts  are  to  be  contracted,  and  obligations  incurred 
in  and  by  the  counties.     In  respect  to  other  matters,  when- 
ever they  are  to  co-operate  with  the  Commissioners,  it  is  only 
requisite  that  a  majority  of  a  bare  majority  shall  concur. 
Thus  it  appears  that  the  Legislature  had  a  settled  purpose 
to  make  distinctions  and  differences  as  indicated,  the  object 
being  to  secure  the  larger  voice  and  more  reliable  judgment 
of  the  county  authorities  in  the  very  important  matters  of 
levying  taxes  and  creating  county  obligations  to  pay  money. 
It  was  not  intended  that  the  County  Commissioners  and  a 
simple  majority  of  a  bare  majority  of  the  Justices  of  the 
Peace  should  exercise  such  authority.     Such  legislation  was 
cautious  and  wise,  and  deemed  a  proper  restraint  upon  the 
wild  and  reckless  spirit  of  the  times  manifested  in  the  crea- 
tion of  public  debts.     It  is  very  apparent  that  the  Legisla- 
ture bad  in  view,  and  followed  up,  the  spirit  and  purpose  of 
the  Constitution  as  expressed  in  Art.  7,  sec.  7,  which  pro- 
vides that  "  no  county,  city,  town  or  other  municipal  cor- 
poration shall  contract  any  debt,  pledge  its  faith  or  loan  its 
credit,  nor  shall  any  tax  be  levied  or  collected  by  any  oflS- 
cers  of  the  same,  except  for  the  necessary  expenses  thereof, 
unless  by  a  vote  of  the  majority  of  the  qualified  voters 
therein."     The  statutory  provisions  above  referred  to  requir- 
ing the  concurrence  or  assent  of  a  majority  of  the  Justices 
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of  the  Peace  simply,  in  effect,  exteuded  this  wholesale  pro- 
vision of  the  Constitution  to  the  levying  of  taxes  and  the 
creation  of  debts  for  the  "necessary  expenses"  of  counties. 
This  purpose  is  obvious,  and  hence  the  words  of  the  statute, 
"the  concurrence  of  a  majority  of  the  Justices  of  the  Peace," 
should  receive  tlie  same  interpretation  as  the  substantially 
similar  words, "  by  a  vote  of  the  majority  of  the  qualified 
voters  therein,"  of  the  constitutional  provision  just  cited. 
The  language  of  the  two  phraseologies,  are  in  effect,  the  same, 
except  as  to  the  difference  in  their  application.  In  the  one, 
the  language  material  here  is,  "  the  majority  of  the  qualified 
voters";  in  the  other,  it  is  the  "majority  of  the  Justices  of 
the  Peace."  Can  the  reasonable  mind  see  substantial  differ- 
ence? The  clause  of  the  Constitution  just  cited  has  been 
interpreted  by  this  Court  in  numerous  cases,  and  it  is  firmly 
settled  that  the  "  majority  of  the  qualified  voters"  required  by 
it  is  a  majority  of  all  the  qualified  voters  of  the  county,  city, 
town  or  other  municipal  corporation.  Southerland  v.  Golds- 
boro,  96  N.  C,  49;  Dvke  v.  Broum,  ibid,,  127;  McDowell  v. 
Chn^ruction  Co.,  ibid.,  5U;  Wood  v.  Oxford,  97  N.  C,  227; 
Biffsbee  v.  Durham,  98  N.  C,  81  and  99,  N.  C,  341,  and  there 
are  other  ca3es  to  the  same  effect. 

As  the  words  of  the  Constitution  under  consideration,  and 
the  like  words  of  the  statute  to  be  interpreted,  are  substan- 
tially the  same,  and  are  used  for  and  intended  to  serve  and 
subserve  the  same  purpose,  is  it  not  reasonable,  just  and  nec- 
essary that  the)'  must  and  shall  receive  the  like  interpreta- 
tion? It  is  very  difficult  to  see  how  any  other  conclusion 
cau  be  reached.  Hence  the  words  to  be  interpreted  of  the 
statute,  "  with  the  concurrence  of  a  majority  of  the  Justices 
of  the  Peace,"  imply  a  majority  of  all  the  Justices  of  the 
of  the  county. 

I,  nevertheless,  concur  in  the  judgment  of  affirmance, 
because  it  was  clearly  within  the  power  of  the  County  Com- 
missioners to  contract  for  the  construction  of  the  bridge 
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mentioned,  if  it  should  cost  no  more  than  five  hundred  dol- 
lars, and  they  might  contract  for  the  same  for  a  greater  sum 
than  that  mentioned,  "  with  the  concurrence  of  a  majority  of 
the  Justices  of  the  Peace  "  of  the  county.     The  several  stat- 
utory  provisions    pertinent    [The.  Code,   §§707  (10),  2014, 
2035;  Acts  1887,  ch.  370],  fairly  interpreted,  imply  that  the 
County  Commissioners  ordinarily  contract  on  the  part  of 
the  county  for  the  construction  and  repair  of  bridges,  and  if 
the  construction  or  repair  shall  cost  exceeding  five  hundred 
dollars,  they  must  do  so  subject  to  the  concurrence  of  a 
majority  of  the  Justices  of  the  Peace.     It  is   not  essential 
that  such  contract  shall  be  made  at  a  joint  meeting  of  the 
County  Commissioners  and  the  Justices  of  the  Peace,  the 
party  with  whom  they  contract  being  present — it  will  be  suffi- 
cient if  such  Commissioners  contract  inchoately  with  such 
party  at  one  time,  the  contract  to  be  afterwards  concurred  in 
by  the  Justices  of  the  Peace  at  a  joint  meeting  of  themselv^ 
and  the  Commissioners.     Until  such  concurrence,  the  con- 
tract w'ould  not  be  complete  and  binding — it  would  remain 
in  Jiein,  open  for  the  concurrence  or  non-concurrence  of  the 
Justices  of  the  Peace.     It  would  be  very  cumbersome  and 
inc  -nvenient  for  the  contracting   parties  in   such  case  to 
assemble  together  at  a  time  and  place  prescribed  by  law,  and 
agree  upon  the  terms  and  details  of  the  contract.    It  is  not 
contemplated  that  they  shall,  but  it  is  intended  that  the 
County  Commissioners  and  the  party  contracted  with  may 
make  the  contract,  subject  to  the  simple  concurrence  of  the 
Justices  of  the  Peace.     This  is  reasonable  and  practicable, 
and  the  statute  so  contemplates.     If  the  party  contracting  to 
construct  or  repair  the  bridge  should  venture  to  construct  or 
repair  the  same  before  such  concurrence,  he  would  do  so  at 
the  hazard  of  his  rights  that  might  arise  under  the  contract. 
Hence,  the  contract  in  question  between  the  defendants  and 
the  plaintiffs  was  not  void  at  the  time  the  Justices  of  the 
Peace  concurred  in  the  same  (if  they  did);  it  was  until  that 
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time  simply  inchoate,  and  they  might  concur,  or  refuse  to 
concur,  with  the  defendants,  and  concurring  with  them  ren- 
dered it  complete  and  effectual.  Hence,  also,  the  argument 
for  the  defendants,  that  the  contract  was  absolutely  void  and 
therefore  could  not  be  concurred  in,  is  without  force. 

I  am  further  of  opinion  that  the  Justices  of  the  Peace  did 
concur  in  the  contract  in  question.  After  the  bridge  was 
constructed,  and  after  it  was  accepted  by  the  defendants, 
they  paid  the  first  installment  of  the  price  agreed  to  be  paid 
for  it.  Regularly,  under  and  in  pursuance  of  the  statute 
[The  Code,  §  707  (1)],  a  majority  of  the  Justices  of  the 
Peace  sitting  with  the  defendants  must  have  concurred  in 
levying  taxes  to  pay  such  installment  paid,  and  thus  they 
informally,  but  in  eflFect,  concurred  in  the  contract  for  the 
construction  of  the  bridge.  In  the  absence  of  allegation 
and  evidence  to  the  contrary  it  must  be  taken  that  they  did. 
A  regular  formal  concurrence  would  be  better  and  more 
satisfactory,  but  a  concurrence  in  such  joint  meeting,  appear- 
ing by  presumption  and  reasonable  implication,  is  sufficient 
if  nothing  to  the  contrary  appears.  It  is  not  to  be  presumed 
that  the  Justices  of  the  Peace  at  their  regular  joint  meeting 
with  the  defendants  on  the  first  Monday  in  June,  1888,  for 
the  purpose  of  levying  taxes  for  county  purposes,  including 
bridges,  were  ignorant  of  the  bridge  in  question,  and  the 
county  debt  created  on  account  of  it,  to  pay  part  of  which 
they  presumedly  made  provision.  On  tlie  contrary,  the  pre- 
sumption, is  that  they  knew  of  it  and  concurred  in  the  con- 
tract under  which  it  arose,  and  hence  concurred  in  the  tax 
levy  to  pay  part  of  it,  and  that,  afterwards,  the  defendants, 
in  the  orderly  course  of  their  duties,  paid  that  part.  Other- 
wise they  would  not  have  made  such  payment.  Such  pre- 
su.nption  arose  from  the  record  of  the  procedure  and  perti- 
nent action  of  the  Justices  of  the  Peace  in  the  joint  meeting 
of  themselves  and  the  defendants.  It  had  and  has  perma- 
nency and  continues  until,  in  some  proper  way,  the  contrary 
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shall  be  made  to  appear.  The  debt  could  not  be  properly 
and  lawfully  provided  for  or  paid  without  such  concurrence. 
The  presumption  further  is,  that  such  concurrence  was  by  a 
majority  of  the  Justices  of  the  Peace,  because  the  statute 
[The  Code,  §  707  (1)]  requires  that  such  majority  shall  con- 
cur in  the  tax  levy. 

Clark,  J.:  I  concur  with  the  Chief  Justice  that  a  vote  of 
a  majority  of  all  the  Justices  of  the  county  is  requisite,  and 
that  the  vote  of  a  majority  of  a  quorum  is  not  sufficient. 

Per  Ouriam.  Affirmed. 


E.  G.  KING  et  al.  v.  FREDERICK  RHEW. 

TrmtB— Husband  and  mife — Statute  of  Limitatiom. 

1.  "Where  land  was  conveyed  to  a  trustee  and  his  heirs  for  ihe  wileand 

separate  use  of  a /erne  covert,  and  the  husband  conveved  the  same 
by  a  deed  in  which  the  wife's  name  did  not  appear  except  in  the 
attestation  clause,  and  no  reference  was  made  to  the  trustee  or  the 
equitable  estate :  Held,  that  although  she  signed  the  same  it  was 
not  her  deed,  but  that  of  the  husband  alone. 

2.  The  limitation  being  to  the  trustee  and  his  heirs  to  hold  for  the  sole 

and  separate  enjoyment  of  the  wife  for  life,  and  at  her  death  to  be 
equally  divided  between  any  children  she  might  leave  her  surWr- 
ing  born  of  the  marriage :  Held,  that  it  was  necessary  that  the 
trustee  should  hold  the  fee  until  the  vesting  of  the^oontingent 
interests,  and  the  fee  being  in  him  it  was /Mri^er /le/d,  that  his 
estate  being  barred  the  cestuis  que  trust  were  also  barred. 
Discussion  of  trust,  contingent  limitations  and  dissension  by  Shepherd  J. 

This  was  a  civil  action,  tried  before  Graves,  J.,  at  April 
Term,  1890,  of  the  Superior  Court  of  New  Hanover  County. 

The  parties  waived  a  jury  trial,  and  agreed  upon  the  fol- 
lowing facts,  upon  which  the  Court  rendered  judgment  for 
defendant,  as  set  out  in  the  record: 

The  following  facts  are  admitted : 
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That  title  is  out  of  the  State,  and  plaintiffs  claim  under 
the  deed  made  by  Bryant  Williams  on  the  25th  day  of  April, 
1863,  to  R.  B.  Wood,  trustee.     Plaintiffs  next  introduced  a 

m 

deed,  signed  by  Isaac  W.  King  and  wife  Charlotte,  to  Ann 
Eliza  Orrell,  made  4th  August,  1869,  dMd  mesne  conveyances 
from  Orrell  to  defendant  Rhew,  the  deed  to  Rhew  being 
made  to  him  by  one  Chadwick  and  wife  on  the  16th  day  of 
September,  1880.  It  is  also  admitted  that  Charlotte  King 
died  September  20th,  1889,  and  that  the  plaintiffs  are  the 
only  children  surviving  said  Charlotte,  born  of  her  inter- 
marriage with  Isaac  W.  King,  and  that  the  rental  value  of 
the  property  is  $2  per  month. 

It  is  admitted  that  the  consideration  of  the  deed  to  Eliza 
Orrell,  signed  by  King  and  wife,  was  a  tract  of  land  con- 
veyed to  Charlotte  King  by  deed,  signed  by  Orrell  and  wife 
on  August  4th,  1869,  which  laud  was  sold  and  conveyed  by 
said  King  and  wife  to  one  Petteway  in  September,  1871. 
This  evidence  is  objected  to  by  defendant,  and  its  competency 
or  incompetency  is  to  be  submitted  to  the  Court  and  passed 
upon. 

It  is  also  admitted  that  the  defendant  Rhew  has  been  in 
the  actual  and  open  possession  of  the  said  land  since  the 
date  of  deed  to  him,  claiming  adversel}'  under  said  deed, 
and  such  possession  was  adverse  to  the  plaintiffs,  unless,  in 
law,  it  was  not  adverse. 

Upon  the  foregoing  facts,  his  Honor  gave  judgment  for  the 
defendant,  from  which  judgment  the  plaintiffs  appealed. 

Mr.  D,  L.  Rifssell  (by  brief),  for  plaintiffs. 
3fr.  Junivs  Davis,  for  defendant. 

Shepherd,  J.:  The  land  in  question  was  conveyed  on  the 
25th  of  April,  1863,  to  one  "  Robert  Wood,  Jr.,  and  his  heirs 
and  assigns,"  in  trust  "for  the  sole  and  separate  use,  occupa- 
tion and  enjoyment  of  Cliarlotte  King  during  her  natural 
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life,  and  at  her  death  to  be  equally  divided  between  any 
children  she  may  leave  her  surviving,  born  of  her  inter- 
marriage with  her  present  husband,  share  and  share  alike, 
and  to  be  in  no  wise  liable  to  be  sold  or  taken  for  the  debts 
of  her  said  husband."  Charlotte  King  died  in  1889,  and  the 
plaintiffs  are  the  only  children  born  of  her  intermarriage 
with  Isaac  W.  King,  her  said  husband. 

The  said  King,  in  1869,  conveyed  the  land,  for  a  valuable 
consideration,  to  one  Ann  Eliza  Orrell,  and  the  defendant 
claims  by  raesne  conveyances  from  her.  Charlotte  King 
executed  the  deed  with  her  husband,  but  her  name  does  not 
appear  in  it  anywhere  except  in  the  attestation  clause,  nor 
does  the  deed  refer  in  any  way  to  the  trust  estate  of  Wood. 

It  is  admitted  that  the  defendant  "has  been  in  the  actual 
and  open  possession  of  the  said  land  since  the  date  (16th 
September,  1880)  of  the  deed  to  him  (by  one  Chadwick), 
claiming  adversely  under  said  deed,  and  (that)  such  posses- 
sion was  adverse  to  the  plaintiffs,  unless,  in  law,  it  was  not 
adverse." 

The  first  question  to  be  considered  is,  whether  the  deed 
executed  by  King  and  wife  (the  trustee  being  no  party 
thereto)  conveyed  any  interest  of  the  wife  in  the  said  land, 
so  that  the  trustee  would  have  been  prevented  in  equity  from 
asserting  his  legal  title  during  the  nine  years  occupancy  of 
the  defendant. 

In  Bank  v.  Jiice,  4  How.  U.  S.,  241,  it  was  said  that,  "in 
order  to  convey  by  grant,  the  party  possessing  the  right  must 
be  grantor  and  use  apt  and  proper  words  to  convey  to  the 
grantee,  and  merely  signing,  sealing  and  acknowledging  an 
instrument  in  which  another  pereon  is  grantor  is  not  suf- 
ficient. The  deed  in  question  conveyed  the  marital  interests 
of  the  husband  in  these  lands,  and  nothing  more." 

"  In  the  following  cases  the  same  rule  is  upheld  as  to  deeds 
exactly  similar  to  the  one  in  question,  where  the  party  signed, 
seale<l  and  acknowledged  it,  and  was  onlj'  named  in  the 
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attestation  clause:  Luffkin  v.  Curtis^  13  Mass.,  223;  Leavitt  v. 
Lamjyreyy  13  Pick.,  382;  Gremough  v.  Turnei\  11  Gray,  332; 
Stevens  v.  OwenSy  25  Maine,  94;  Cox  v.  Wells,  7  Blackford 
(Indiana),  410;  Hall  v.  Savage,  i  Mason,  273;  Bruce  v.  Wood, 

1  Metcalf,  542;  Pim-ce  v.  Chase,  108  Mass.,  258;  Parcell  v. 
Goshom,  17  Ohio,  105;  Chapman  v.  Crooks,  41  Mich.,  597; 
inWer  V.  Fau  Vooi^his,  15  Gray,  148;  Harper*  v.  Gilbert,  5 
Gush.,  418;  Hubbard  v.  Knous,  3  Gray,  565."  See  also  1 
Bishop  Law  of  Married  Women,  §  o94,  note;  Malone  Real 
Property,  528^703. 

In  Grmy  V.  Mathis,  7  Jones,  502,  several  of  the  foregoing 
cases  are  cited  and  their  doctrine  clearly  recognized  and 
approved.  These  authorities  abundantly  show  that  Mrs. 
King  was  not  a  party  to  the  deed  signed  by  her,  and  that  it 
was  inefficacious  to  pass  her  estate  in  the  said  land. 

Neither  did  her  husband  have  any  interest  jure  mariti 
which  he  could  have  conveyed,  as  the  property  was  vested 
in  the  trustee  for  the  "sole  and  separate  use"  of  his  wife. 
Heathman  v.  Hall,  3  Ired.  Eq.,  420 ;  2  Lewin  Trusts,  753, 756 ; 

2  Perry  Trust,  648.  Even  had  there  been  no  trust,  he  could 
not,  under  the  Act  of  1848  (Rev.  Code,  ch.  56),  have  con- 
veyed his  interest,  unless  the  wife  had  joined  in  the  convey- 
ance, and  this  we  have  seen  she  failed  to  do.  The  deed,  then, 
can  only  be  regarded  as  that  of  the  husband,  and  as  he  had 
no  interest  which  he  could  have  conveyed,  the  trustee  could 
have  maintained  an  action  at  any  time  against  the  defend- 
ant for  the  possession  of  the  property.  The  defendant  being 
thus  exposed  to  an  action  on  the  part  of  the  trustee  {Swann 
v.  Myers,  75  N.  C,  585),  and  having  been  in  the  continuous 
possession  for  over  seven  years  under  his  deed  from  Chad- 
wick  (which  was  color  of  title),  and  it  being  admitted  that 
his  possession  was  actually  adverse,  it  must  necessarily  fol- 
low that  the  trustee^s  estate  is  barred.  It  is  suggested,  how- 
ever, though  not  seriously  pressed,  that  the  possession  of  the 
defendant  was  permissive  only;   but  there  is  no  evidence 
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of  this,  and  we  have  but  the  naked  deed  of  the  husband 
and  the  admitted  adverse  possession  of  the  defendant.  Indeed, 
there  is  nothing  in  the  case  to  show  that  Ann  Eliza  Orrell 
ever  had  possession  of  the  land,  nor  does  it  appear  that  the 
defendant  ever  had  any  notice  of  the  deed  to  Wood,  the 
trustee;  nor  does  he  claim  under  it,  nor  is  it  part  of  his  title. 
The  only  evidence  as  to  the  possession  is  the  admitted  fact 
that  Rhew  has  had  possession  since  1880,  claiming  adversely 
to  all  persons,  and  even  had  he  actual  or  constructive  notice 
of  the  trust,  the  estate  which  he  acquired  by  disseisin  would 
not  be  subject  to  it,  as  it  is  well  settled  that  "  a  disseisor  is  not 
an  assign  of  the  trustee,  either  in  the  per  or  post,  for  he  does 
not  claim  through  or  under  the  trustee,  but  holds  by  a  wrong- 
full  title  of  his  own,  and  adversely  to  the  trust."  1  Lewiu 
Trusts,  250 ;  1  Perry  Trusts,  241 ,  346 ;  Beazeiii  v.  Letwir,  1  Dev. 
Eq.,  225.  This  seems  to  be  conceded  by  counsel.  It  is  not 
insisted  that  the  trustee  would  have  been  prevented  from 
suing  because  of  any  equitable  estoppel  against  Mrs.  King; 
but  we  will  remark,  that  although  it  had  appeared  that  her 
husband  had  represented  that  the  convej^ance  was  in  proper 
form,  and  she  had  simply  remained  silent  while  he  received 
the  purchase-money,  she  would  not  have  been  estopped. 
Clayton  v.  Bose,  87  N.  C,  110.  Neither  would  the  considera- 
tion (other  lands  conveyed  to  her)  had  this  effect,  whatever 
equitable  remedy,  if  any,  Mrs.  Orrell  might  have  had  as  to 
the  land  conveyed  by  her  while  it  remained  in  the  bands  of 
Mrs.  King.  Si^oft  v.  Battle,  85  N.  C,  184;  Clayton  v.  Rm 
supra. 

The  estate  of  the  trustee  being  barred,  it  is  well  settled  that 
the  cestuis  que  trvd  are  barred  also.  This  principle  is  admir- 
ably stated  by  Smith,  C.  J.,  in  Clayton  v.  Cagk,  97  N.C.,301: 
"  The  annexation  of  trusts  to  the  legal  estate  cannot  arrest 
the  operation  of  the  rule,  which,  under  the  circumstances, 
ripens  an  imperfect  into  a  perfect  title,  since  during  all  this 
period  the  defendant  was  exposed  to  the  action  of  the  true 
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owner  " — that  is,  the  trustee — ^**  and  his  negligence  in  bring- 
ing it  tolls  his  entry  and  bars  his  action.  The  interest  of 
the  cestui  que  trust  is,  as  against  strangers  to  the  deed,  under 
the  protection  of  the  trustee,  and  shares  the  fate  that  befalls 
the  legal  estate  l)y  his  inaction  and  indifference."  See  also 
Henidon  v.  Pratt^  6  Jones'  Eq.,  327 ;  Wellborn  v.  Finley,  7 
Jones,  233;  Clayton  v.  Rose  and  Swann  v.  Myers,  supra. 

2.  It  is  very  earnestly  insisted,  however,  that  for  the  pur- 
poses of  the  trust  it  was  unnecessary  that  the  trustee  should 
have  taken  any  greater  than  a  life-estate,  and,  therefore,  the 
remaindermen  should  not  be  barred.  The  principle  has 
very  generally  been  applied  in  cases  of  devise,  where  it  is 
held  that  there  is  more  room  for  construction  to  ascertain 
and  carry  into  effect  the  intention  of  the  testator,  and  accord- 
ingly the  estate  of  the  trustee  has  in  some  cases  been  enlarged, 
or  restricted,  to  conform  to  the  purposes  of  the  trust.  The 
rule,  however,  does  not  seem  to  be  recognized  in  this  State  as 
applicable  to  limitations  by  deed.  Evans  v.  King,  3  Jones' 
Eq.,  387.  But  conceding  to  the  fullest  extent,  for  the  pur- 
poses of  the  discussion,  that  in  such  cases  the  estate  of  the 
trustee  will  be  "abridged  or  cut  down"  to  a  life-estate  where 
the  statute  of  uses  would  generally  execute  the  ulterior  limi- 
tations, or,  as  expressed  by  the  counsel,  where  the  legal  estate  is 
unnecessary  to  subserve  the  purposes  of  the  trust,  we  are,  nev- 
ertheless, unable  to  see  how  it  can  avail  the  plaintiffs  in  this 
action.  The  land  was  purchased  from  a  stranger  for  a  valu- 
able consideration,  and  the  plain  intention  of  the  parties  was 
that  the  entire  legal  and  beneficial  interest  should  pass  out 
of  the  grantor.  Although  the  plaintiffs  may  not  have  been 
in  existence  at  the  time  of  the  execution  of  the  conveyance, 
the  limitation  could  have  been  made  by  a  deed  (operating 
under  our  statute  of  1715  as  a  common  law  conveyance) 
directly  to  the  wife  for  life,  the  inheritance  during  the  con- 
tingency being  either,  as  the  old  writers  say,  in  abeyance  or 
in  nubibus  (Coke  Lit.,  342),  or,  according  to  Mr.  Fearne  (Cont. 
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Rem.,  361),  remaining  in  the  grantor  until  the  ascertaiuinent 
of  the  persons  who  are  entitled  to  take.  Under  such  a  con- 
veyance, however,  the  wife's  estate  ^ould  have  been  sub- 
jected to  the  marital  rights  of  the  husband,  and  the  contin- 
gent limitations  over  could  have  been  defeated  by  the 
destruction  of  the  life-estate.  For  the  purpose,  therefore,  of 
securing  her  in  the  sole  and  separate  enjoyment  of  her  life- 
estate,  and  presumedly  to  more  effectually  preserve  the  par- 
ticular estate  until  the  vesting  of  the  remainders,  the  entire 
(  fee  was  conveyed  to  Wood  and  his  heirs  in  trust  for  the  pur- 
poses declared.  Nothing  remained  in  the  grantor,  and  there 
being  a  valuable  consideration  there  could  never  have  been 
a  resulting  trust  in  his  favor.  Brown  v.  James,  1  Atkins,  158; 
Perry  on  Trusts,  158.  In  whom,  then,  was  it  necessary  for 
the  fee  to  vest?  It  could  not  be  in  the  wife,  because  she  took 
but  a  life-estate;  and  it  could  not  go  to  the  children,  even 
if  in  existence  at  the  execution  of  the  deed  (and  this  does 
not  appear),  for  it  is  well  settled  that  if  the  use  is  contingent, 
the  use  is  not  in  e.ssc  until  the  happening  of  the  contingency 
upon  which  its  vesting  depends,  and  the  statute  will  not 
execute  it  until  then.  Chudleigh's  case,  1  Rep.,  126;  San- 
ders' Uses,  110;  1  Sugden  Powers,  41;  4  Kent,  241;  1 
Cruise's  Digest,  354.  It  will  bo  observed  that  the  linaitation 
over  is  not  to  the  children  of  Mrs.  King,  provided  they  sur- 
vive her  (in  which  case  they  would  have  taken  a  vested 
remainder,  subject  to  have  been  divested  afterwards  by  their 
death  before  that  of  their  mother),  but  it  is  to  "any  children 
she  may  leave  surviving  her."  During  her  life  there  could 
be  no  one  to  fill  the  description,  and  it  is  therefore  quite 
clear  that  the  uses  were  contingent.  The  fee,  then,  having 
passed  out  of  the  grantor,  the  wife  taking  but  a  life-estate, 
and  the  children  having  but  a  contingent  use  which  could 
not  be  executed  by  the  statute,  it  must  follow  that  until  the 
death  of  Mrs.  King  it  was  necessary  that  it  should  have 
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resided  in  the  trustee  and  his  heirs,  and  this  is  precisely 
where  it  was  placed  by  the  express  terms  of  the  conveyance. 
In  support  of  this  conclusion,  in  reference  to  the  facts  of 
this  particular  case,  we  reproduce  the  language  of  Ruffix, 
C.  J.,  in  Battle  v.  Petivay,  5  Ired.,  576.  He  says:  "If  the 
trust  is  not  for  a  particular  person  only  but  is  limited  over 
for  other  persons  for  whose  protection  the  trustee's  legal 
estate  is  necessary  or  highly  useful,  it  is  plain  that  the  duty 
of  the  trustee  to  those  entitled  in  future  requires  him  to 
retain  his  estate,  and,  therefore,  the  Court  would  not  decree 
him  to  convey  it."  In  our  case  it  was  not  only  useful,  but, 
as  we  have  seen,  it  was  absolutely  necessary  that  the  fee 
should  have  abided  in  the  trustee  until  the  happening  of  the 
contingencies  mentioned.  The  legal  /?<?,  then,  being  in  the 
trustee,  and  having  been  barred  by  his  inaction,  as  well  -as 
that  of  the  equitable  life-tenant,  there  remained  no  estate  to 
feed  the  remainders  when  they  vested  in  the  plaintiffs  upon 
the  death  of  their  mother,  and  they  are,  therefore,  not  enti- 
tled to  recover.  Tleimdon  v.  Prattj  mpray  and  the  other  cases 
cited.  The  case  of  Herndon  is  strongly  in  i)oint  for  the 
dclui.Jant.  There,  in  the  wc»rds  of  the  defendant's  counsel 
the  purposes  of  the  trust  were  simply  and  purely  to  preserve 
the  estate  for  the  benefit  of  the  contingent  limitation  to 
Mary  Herndon  and  the  others  during  the  life  of  Robert  and 
Julia,  and  according  to  the  contention  of  the  counsel  for 
plaintiff  it  was  only  necessary  that  the  trustees  should  take 
an  estate  for  the  lives  of  those  two,  and  that  the  statute 
could  only  run  against  that  life-estate.  But  the  Court  held 
that  the  plaintiffs  were  barred,  and  they  treated  the  question 
as  too  clear  to  admit  of  a  doubt.  If  there  had  been  anv- 
thing  in  the  point  now  raised  by  the  counsel  for  plaintiffs,  it 
certainly  would  not  have  escaped  the  attention  of  the  emi- 
nent counsel  who  argued  the  case,  or  of  the  very  able  lawyer 
and  distinguished  jurist  who  delivered  the  opinion.  What- 
ever opinion  may  be  entertained   by  other  Courts,  it  is  yet 
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too  well  settled  in  this  State  to  admit  of  argument,  that, 
where  the  trustee  is  barred,  the  cestuia  que  trust  in  remainder, 
as  well  as  those  for  life,  are  barred  also.  Hemdon  v.  Pratt 
and  Swann  v.  Myers,  supra. 

Under  the  view  we  have  taken  of  the  law  as  settled  by 
this  Court,  and  its  application  to  the  present  case,  it  is  hardly 
necessary  to  review  the  authorities  cited  by  the  plaintiffs 
from  other  States.  We  will  remark,  however,  that  Elli^  v. 
Fisher,  65  Am.  Dec,  52,  related  to  a  trust  created  by  devise, 
and  the  same  is  true  of  the  quotation  from  CouUon  v.  Rob- 
inson, 57  Am.  Dec,  168,  cited  by  counsel.  In  Nichol  v. 
Wabvorth,  4  Denio,  385.  the  estate  of  the  trustee  was  but  for 
life,  and  the  decision  is  explained  by  Danforth,  J.,  in  Bm- 
licit  v.  Garlock,  79  N.  Y.,  302.  In  this  latter  case  the  doctrine 
as  contended  for  by  the  plaintiffs  was  recognized  as  to  deeds, 
but  its  application  was  denied  because,  as  in  the  present 
case,  it  was  necessary  for  the  purposes  of  the  trust  that  the 
trustee  should  take  the  fee.  The  passage  cited  from  Perry 
on  Trusts,  858,  to  the  effect  that  the  statutory  bar  ought  not 
to  run  against  the  cestuis  que  trust  in  remainder,  is  not  sus- 
tained in  the  single  case  {Parker  v.  Hall,  2  Head.,  641)  cited  in 
its  support.  The  case  only  decides  that  the  cestuis  que  tniM 
are  not  barred  where  the  trustee  estops  himself  from  suing 
by  selling  the  property,  and  thus  *'  uniting  with  the  pur- 
chaser in  a  breach  of  the  trust."  "The  wrong,"  says  the  Court, 
"is  to  the  cestuis  que  trust  and  not  to  the  trustee,"  and  "  he  could 
not  sue  or  represent  them."  It  has  never  been  insisted  that 
the  bar  is  effective  against  the  cestui  que  trust  except  incases 
where  the  trustee  could  have  sued,  as  in  this  case,  and  failed 
to  do  so. 

For  the  reasons  given,  we  are  of  the  opinion  that  his  Honor 
committed  no  error  in  holding  that  the  plaintiffs  were  barred 

and  could  not  recover. 

AflSrmed. 
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WILLIAM  GILCHRIST  v.  D.  W.  MIDDLETON. 

Ejectment y  Evidence  in — Laches — Color  of  Title — Tenant  by  tJie 
CurteHij  — Entries  and  G raids  —  Executors  and  Adraiiiis' 
trators. 

1.  Where  ihe  plaintiff  offered  a  junior  grant,  iesued  upon  a  senior  entry, 

for  the  purpose  of  shovrjng  title  out  of  the  State,  and  also  testi- 
mony tending  to  show  seven  years'  continuous  adverse  possession 
under  colorable  title  on  the  part  of  those  through  whom  he 
claimed,  and  the  defendant  offered  a  grant  of  older  date  than 
that  introduced  by  the  plaintiff  issued  upon  a  junior  entry,  but 
also  offered  mesne  conveyances  to  connect  himself  with  both  the 
older  and  younger  grants  :  Held,  (1)  that  the  plaintiff  was  not  pre- 
cluded from  using  either  grant  to  show  that  the  State  did  not  con- 
trovert his  title,  in  connection  with  proof  of  possession  under  col- 
orable title  by  himself  or  those  through  whom  he  claimed ;  (2) 
that  no  equities  being  6et  up  in  the  pleadings,  the  older  title  is 
deemed  paramount,  and  one  who  connects  himself  with  it  is  con- 
sidered the  true  owner ;  (3)  that  where  two  of  five  heirs  at  law^ 
to  whom  the  legal  title  had  passed  by  conveyances  and  descent 
from  the  senior  grantee,  were  8ui  Juris  during  the  seven  years 
when  the  land  was  occupied  by  B.,  under  whom  the  plaintiff 
claims,  such  heirs  at  law,  and  those  claiming  under  them,  could 
not  avoid  the  consequences  of  their  laches  in  failing  to  sue  the 
trertspasher,  by  showing  that  during  the  period  of  such  occupancy 
their  rights  to  sue  under  the  junior  grant  had  not  accrued  ;  (4) 
that  the  junior  gran'ee,  and  those  claiming  under  him,  took  but  a 
bare  right  to  bring  an  action  to  establish  their  equity,  and  until 
the  legal  title  should  be  conveyed  to  them  under  a  decree  of  Ck)urt, 
the  junior  title  was  available  only  as  color ;  (5)  whether  the  hus- 
band of  one  to  whom  the  junior  title  had  passed  by  purchase  or 
descent  held  as  teniCnt  by  the  courtesy,  such  an  interest  as  was, 
before  the  l»t  of  March,  1849,  liable  to  sale  under  execution,  qucere. 

2.  Where  a  grant  was  issued  in  1847,  the  grant  was  not  void  upon  its 

face,  as  was  declared  in  the  former  appeal  in  this  case ;  but  the 
encerer  had  a  right  to  call  for  a  grant  even  forty-six  years  after- 
wards,  provided   the    purchase-money    was    paid    to  the  State 
before  the  31st  of  December  of  the  sec  »nd  year  after  the  entrj 
was  made. 

108—45 
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8.  The  effect  of  the  Act  of  1842,  ch.  35,  was  to  revive  an  entry  lapsed 
for  want  of  payment  of  the  purchase-money  as  of  the  date  of  the 
act,  and  therefore,  an  entry  ma>1e  in  1801,  would,  when  revived, 
be  junior  to  one  made  in  1841. 

4.  A  resolution  passed  by  ihe  General  Assembly  in  1847,  and  reciting 

that  the  purchase- money  for  the  land  entered  in  1801  had  been 
paid  in  1804,  would  not  divest  any  right  acquired  under  the  grant 
of  1842  issued  upon  the  entry  of  1841. 

5.  After  the  lapse  of  so  many  years,  and  without  actual  notice  that  the 

purchase-money  for  the  older  entry  had  been  paid,  another  might 
innocently  enter  and  take  out  a  grant  for  the  land  for  his  own 
benefit. 

6.  The  personal  representative  has  no  control  over  the  land  of  a  dtrce- 

dent  till  he  obtains  license  to  sell  in  order  to  make  assets,  bat  a 
sale  by  the  heirs  or  devisee  within  two  years  after  the  grant  of 
letters  of  administration  is  declared,  as  against  the  creditor  or  per- 
sonal representative,  void. 

7.  The  provision  was  not  intended  to  save  the  heir  or  devisee  from 

the  consequence  of  his  own  laches^  or  to  deprive  one  who  has 
been  more  diligent  of  a  right  acquired  under  section  141  of  The 
Code. 

Petition  of  defendant  to  rehear. 

Messi'8,  Burwell  &  Walker  (by  brief),  for  petitioner. 
MesfTTH.  Frank  McNeil  and  Jolm  D,  Shaw  (by  brief),  and 
George  V.  Strong^  contra. 

Avery,  J. :  This  was  a  petition  to  rehear  the  case  argued  at 
the  February  Term,  1890  (107  N.  C,  663.).  The  application  to 
rehear  was  allowed  only  as  to  the  holding  of  the  Court  that 
the  grant  to  McFarland  in  1847,  under  an  entry  made  in 
1801,  was  void  upon  its  face,  and  as  to  such  exceptions  as 
were  not  considered  by  the  Court  by  reason  of  the  ruling 
that  the  grant  mentioned  could  be  collaterally  attacked  on 
that  ground. 

The  plaintiff  offered  a  grant  to  Duncan  McFarland  dated 
January  13th,  1847,  issued  on  an  entry  dated  July  4th,  1801. 
The  defendant  offered  a  grant  to  Duncan  McLaurin  dated 
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March  31st,  1842,  issued  bv  virtue  of  an  entry  made  in  the 
year  1841.  It  is  admitted  that  both  of  these  grants  cover 
and  include  the  land  in  controversy  in  this  fiction. 

Looking  only  to  the  older  grant  t6  McLaurin  as  the  source 
of  title,  and  leaving  the  junior  grant  out  of  view,  it  is 
admitted  by  both  parties  that  whatever  interest  was  acquired 
by  the  original  grantee  passed  through  several  mesne  con- 
veyances to  one  John  L.  Fairly,  and  descended  upon  his 
death  to  five  children,  three  of  whom  were  laboring  under 
disability  such  that  the  statute  did  not  run  against  them 
during  the  time  when  J.  B.  Buchanan  held  the  possession  of 
the  land  in  controversy,  and  two  of  whom  were  under  no 
disability  during  that  period.  The  plaintiff  relied  solely, 
after  showing  title  out  of  the  State  by  the  McLaurin  grant, 
upon  this  possession  of  Buchanan  under  a  deed  for  the 
premises  from  one  McKoy  to  him  dated  Repteml  cr  23d, 
1863.  Tlii«  alleged  occupancy  by  Buchanan  extended  over 
the  period  iruin  the  date  of  his  deed  in  1863  till  the  year 
1879,  when  the  interest  of  John  L.  Fairly  was  sold  by  his 
administrator  and  bought  by  one  McLaurin,  McLaurin  con- 
veved  it  immediately  to  the  defendant  Middleton,  who 
claims  that  Fairly  could  show  a  chain  of  title  connecting 
him  with  both  grants,  being  the  deeds  and  evidence  offered 
by  the  defendant. 

The  legal,  and  presumably  the  equitable,  estate  in  the 
land  passed  by  the  older  grant  to  McLaurin.  His  title 
could  not,  under  the  former  practice,  have  been  successfully 
attacked  or  impeached  in  a  Court  of  law  by  McFarland. 
The  claimant  under  a  junior  grant,  but  senior  entry,  if  he 
would  avoid  the  older  patent,  was  compelled  to  resort  to  a 
Court  of  equity,  and  allege  and  prove  that  the  prior  grant 
was  obtained  by  the  grantee  therein  named  with  knowledge 
of  the  first  entry.  Pletnmons  v.  Fore,  2  Ired.  Eq.,  312;  Har- 
ris V.  Ewing,  1  Dev.  &  Bat.  Eq.,  369 ;  Stanly  v.  Biddle,  4  Jones' 
E<].,  383. 
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Where  controversies  have  originated  in  such  conflicting 
claims,  it  has  sometimes  happened  that  the  grantee  under 
the  senior  grant  issued  on  the  junior  entry  brought  an  action 
of  ejectment  against  the  grantee  in  possession  claiming  under 
the  junior  grant  and  senior  entry,  and  the  latter,  being  unable 
to  set  up  his  equity  as  a  defence  in  a  Court  of  law,  filed  a  bill 
in  the  Court  of  equity,  asking  that  the  former  be  declared  a 
trustee  ordered  to  convey  the  legal  estate,  and  that,  pending 
the  investigation  of  his  claim  for  such  relief,  the  plaintiff,  in 
the  action  of  ejectment,  should  be  enjoined  from  further 
proceedings.  In  other  instances  the  junior  grantee  was 
evicted,  and  subsequently  filed  his  bill.  If,  in  such  suit,  the 
plaintiff  succeeded  in  proving  that  the  defendant  had  either 
actual  or  constructive  notice  of  the  older  entry  when  he  took 
out  his  grant,  and  that  the  older  entry  covered  the  same  land 
embraced  in  it,  then  the  Court  would  declare  the  defendant 
a  trustee  for  the  plaintiflf,  and  compel  him  to  convey  the  legal 
title.  But  the  burden  was  upon  the  claimant  under  the 
junior  grant,  then,  as  it  is  now,  to  establish  thisfiaudina 
direct  proceeding,  in  which  it  must  be  distinctly  alleged. 
Ciirrie  v.  GihsoUyA  Jones'  Eq.,  25;  Munroe  v.  McCormkh^^ 
Ired.  Eq.,  85;  Allen  v.  Gilreath,  6  Ired.  Eq.,  252.  As  there 
is  no  evidence  to  show  that  McLaurin  was  ever  declared  a 
trustee  and  required  to  convej^  the  legal  title,  the  grant  to 
McFarland  could,  in  the  most  favorable  view,  be  made  avail- 
able onl}-  as  colorable  title  where  continuous  adverse  posses- 
sion was  shown  in  those  claiming  under  it  for  the  statutory 
period.  If  it  be  conceded  that  the  junior  grant  was  valid 
upon  it§  face,  the  only  actual  possession  of  which  there 
appears  to  have  been  any  evidence  was  that  of  Buchanan, 
the  benefit  of  which  enured  to  the  plaintiff,  if  to  anyone,  the 
title  having  been  traced  from  Buchanan  by  mesne  convey- 
ances to  the  plaintiff,  as  is  admitted.  Buchanan  occupied 
under  the  deed  from  McKoy  to  him,  which  covered  the  land 
in  dispute,  and  which  the  Judge  properly  told  the  jury  was 
colorable  title. 
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It  was  not  error,  in  any  aspect  of  the  testimony,  to  instruct 
the  jury,  that  if  they  should  find  that  Buchanan  held  con- 
tinuous adverse  possession  of  the  locus  in  quo  for  seven  years, 
exclusive  of  the  period  when  the  statute  of  limitations  was 
suspended  (from  May  20th,  18(51,  to  January  1st,  1870)  the 
plaintiff  w^as  entitled  to  recover. 

The  older  grant  is  in  a  strictly  legal,  as  distinguished  from 
an  equitable  proceeding,  paramount  as  evidence  of  title,  and 
if  it  did  convey  the  title  out  of  the  State,  it  is  admitted  by 
the  plaintiff  that  such  estate  as  passed  by  it  was  transmitted 
by  me9)ie  conveyances  to  John  L.  Fairly,  and  on  his  death 
descended  to  his  five  children.  The  plaintiff  claims  that  he 
is  entitled  to  recover  two  undivided  fifths,  and  concedes  the 
defendant's  right  to  three  undivided  fifths,  which  descended 
to  the  three  children  of  Fairly,  who  were  under  disability, 
passed  by  the  administrator's  deed  to  McLaurin,  and  was 
conveyed  by  McLaurin  to  the  defendant. 

Only  such  interest  as  was  acquired  by  the  junior  grantee, 
McFarland,  descended  to  his  heirs  at  law,  and  was  trans- 
mitted by  the  mesne  conveyances  offered,  if  all  of  them  had 
been  admitted  to  be  valid,  to  the  defendant.  If  McFarland's 
grant  was  available  only  as  color  of  title  in  a  Court  of  law, 
as  against  the  old  title,  and  gave  him  only  a  right  of  action 
in  equity,  those  holding  under  him  could  acquire  nothing 
more  through  a  chain  of  conveyances  and  descents. 

Let  us  suppose,  for  the  sake  of  argument,  that  John.G. 
Pearson  became  the  husband  of'  McFarland's  daughter,  to 
whom,  whatever  title  McFarland  held  under  that  grant, 
descended  before  the  1st  of  March,  1849,  and  that  John  G. 
Pearson's  interest,  as  tenant  by  the  curtesy,  was  regularly 
levied  upon  and  sold  by  Buchanan,  Sheriff  of  Richmond 
County,  and  conveyed  to  McCall,  to  whom  the  defendant 
traced  his  title.  The  defendant  would  thereby  have  shown 
a  better  title  than  that  of  plaintiff  derived  through  the  deed 
from  McKoy  to  Buchanan,  and  the  possession  of  the  latter 
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under  it.  The  plaintiflF  had  not  attempted  to  connect  himself 
by  vies7ie  conveyances  with  either  of  the  grants.  He  otfered 
the  younger  grant  to  show  title  out  of  the  State  simply,  and 
when  the  defendant  introduced  the  senior  grant,  he  was 
not  precluded  from  saying  that  he  did  not  dispute  the  fact 
that  the  title  passed  by  the  last  mentioned  grant,  but,  if  it 
did,  still  the  possession  upon  which  he  relied  would  vest 
the  title  in  him  as  to  two  undivided  fifths  of  the  land.  The 
Code,  §  141.  But,  while  it  appears  that  the  wife  of  Pearson 
died  before  April,  1852,  leaving  a  son,  who  died  in  February, 
1872,  the  date  of  the  marriage  is  not  given  in  the  statement 
of  the  case.  We  infer  that  he  was  married  after  March  1st, 
1849,  and  if  so,  the  Sheriff's  deed  was  void,  and  there  would 
have  been  no  error  in  the  instruction  in  reference  to  it  if  the 
title  had  actually  been  in  his  wife.  Avmt  v.  Arrington,\^ 
N.  C,  393;  Rev.  Code,  ch.  56,  sec.  1. 

It  is  manifest  that  in  any  aspect  of  the  evidence  the  right 
of  the  plaintiff  to  recover  two  undivided  fifths  of  the  land 
in  dispute  depended  upon  the  question  whether  he  had  shown 
continuous  adverse  possession  under  color  of  title  on  the  part 
of  Buchanan,  through  whom  he  claimed.  The  deed  from 
McKoy  to  Buchanan  was  color  of  title,  and  the  fact  that  the 
right  of  the  heirs  of  Fairly,  and  those  claiming  under  them, 
to  bring  an  action,  relying  on  the  McFarland  grant  to  estab- 
lish title,  did  not  accrue  till  Pearson  died  in  1883,  would  not 
interfere  with  the  right  which  the  two  heirs,  who  were  mi 
jwiiSf  had  on  the  1st  day  of  January,  1870,  and  for  seven 
years  thereafter,  to  evict  Buchanan  under  the  prima  facie 
title  shown  by  the  defendant  in  this,  action  by  means  of  a 
series- of  mes^ie  conveyances  connecting  him  with  the  older 
grant  to  McLaurin.  Having  shown  that  the  two  heirs  of 
Fairly  had  a  right  to  recover  under  that  title,  the  defendant 
cannot  avoid  the  consequences  of  their  laches  by  saying  that 
they  could  not  then  establish  their  right  in  equity  to  have 
the  junior  grant  declared  superior  to  the  senior  grant  because 
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of  a  fraud,  which  is  neither  alleged  nor  proven,  practiced  by 
McLaurin  upon  McFarland.  If  the  plaintiff  had  exhibited 
a  chain  of  title  connecting  himself  with  the  McLaurin  grant, 
such  as  the  defendant  has  offered,  instead  of  relying  on  proof 
of  possession  under  color  of  title,  the  defendant  would  not 
in  that  event  have  been  permitted,  after  setting  up  a  strictly 
legal  defence  by  denying  the  plaintiff's  title,  and  that  his 
possession  was  tortious,  to  nonsuit  the  plaintiff  because  the 
two  heirs  of  Fairly  ('ould  not,  during  Buchanan's  occupancy, 
have  instituted  a  suit  in  the  nature  of  a  bill  in  equity  and 
have  tested  their  ability  to  discover  and  adduce  such  proof 
of  fraud  on  the  part  of  McLaurin  as  would  have  converted 
him  into  a  trustee  for  McFarland. 

But  the  defendant  traces  his  claim  under  both  grants 
through  Ferdinand  McLeod.  The  testimonv  offered  bv  the 
defendant  shows  that  Duncan  McCall,  the  purchaser  of  Pear- 
son's interest  as  life-tenant  under  the  junior  grant,  conveyed 
it  to  Ferdinand  McLeod  on  the  24th  of  September,  1857, 
and  that  on  the  same  day  Duncan  McLaurin,  the  grantee 
named  in  the  senior  grant,  also  conveyed  all  of  his  interest 
held  under  it  to  said  McLeod,  who  subsequently,  on  the  16th 
of  April,  1858,  conveyed  all  of  the  title  and  interest  acquired 
by  the  merger  of  the  two  interests  to  John  L.  Fairly.  The 
defendant  also  exhibited  a  series  of  memie  conveyances  show- 
ing a  chain  of  title  connecting  him  with  a  deed  from  John  G. 
Pearson  to  Addison  Stevens,  executed  on  the  17th  of  April, 
1875,  after  he  had  inherited  from  his  son  Trvon  Pearson 
whatever  estate  had  descended  to  his  mother  under  the 
McFarland  grant.  If  we  admit  that  an  action  might  have 
been  brought  by  Tryou  Pearson,  and  after  his  death  by  his 
father  and  heir  at  law,  John  G.  Pearson,  between  January 
1st,  1870,  and  April  17th,  1875,  and  by  Stevens  between  the 
last  named  dale  and  the  7th  of  January,  1878,  in  which  the 
burden  would  have  been  on  them  to  show  that  McLaurin 
practiced  a  fraud  on  McFarland  in  obtaining  the  grant,  still 
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the  title  was  vested  absolutely  under  the  senior  grant  in 
Fairly's  heirs,  and  in  this  action  any  person  controverting 
the  rights  of  claimants  by  virtue  of  Buchanan's  possession 
must  submit  to  the  consequences  of  the  laches  of  the  two 
who  were,  during  that  period,  »ui  genens. 

If  Buchanan  occupied  tlie  land  in  dispute,  cultivating  a 
portion  of  it  every  year  for  seven  years  after  the  1st  of  Janu- 
ary, 1870,  as  the  testimony  tended  to  show,  under  the  McKoy 
deed,  which  embraced  it  within  its  boundaries,  then,  for  the 
purpose  of  showing  title  out  of  the  State,  the  plaintiff  who 
claimed  under  Buchanan  might  offer  himself,  or  rely  on 
when  introduced  by  the  defendant,  any  or  all  grants  from 
the  State  which  included  the  lociis  in  quo,  for  the  purpose  of 
showing  title  out  of  the  State  and  diminishing  the  statutory 
period  requisite  for  the  maturity  of  his  title  from  twenty-one 
to  seven  years.  The  plaintiff  did  not  attempt  to  connect 
himself  with  either  of  the  grants,  nor  was  there  any  testi- 
mony tending  to  connect  him  by  a  chain  of  mesn^i  convey- 
ances with  any  source  of  title  in  common  with  the  defend- 
ant, and  thereby  throw  around  him  the  trammels  of  any  rule 
of  evidence  that  would  interfere  with  his  right  to  avail  him- 
self of  the  oldest  grant  exhibited  to  prove  that  the  State  had 
no  interest  in  the  controversy.  It  being  conceded  that  both 
grants  cover  the  area  upon  which  the  trespass  was  shown, 
the  defendant  might  elect  to  rely  on  the  older  and  better  title 
exhibited  for  the  purpose  mentioned,  and  when  he  coupled 
with  it  proof  of  color  of  title  and  continuous  possession  for 
seven  years,  he  was  entitled  to  recover,  even  though  the 
defendant  exhibited  a  chain  of  title  connecting  him  with 
both  grants,  unless  it  had  appeared  that  no  right  of  action 
accrued  to  the  defendant,  or  those  through  whom  he  claimed 
title,  under  the  senior  grant  to  McLaurin  against  Buchanan 
during  his  occupancy  of  the  premises,  but  did  accrue  after- 
wards. 

As  Pearson  derived  all  of  the  right  or  title  that  he  had 
through  the  younger  grant,  if  we  admit  that  McCall  got  by 
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the  Sheriff's  deed  whatever  interest  Pearson  could  claim  as 
tenant  by  the  curtesy,  still  he  acquired,  as  against  those 
claiming  under  the  senoir  grant,  at  best  but  a  bare  right, 
which  would  not  avail  him  or  them  as  evidence  of  title  in 
this  action. 

It  is  not  material  whether  the  Sheriff's  deed  was  utterly 
void  or  passed  only  a  right.  As  it  did  not  in  any  aspect  of 
the  evidence  tend  to  establish  title  in  the  defendant  to  the 
land  in  controversy,  the  defendant  lias  no  just  ground  of 
coniplaint,  even  if  his  Honor  erred  (which  we  do  not  admit) 
in  telling  the  jury,  that  the  deed  from  Buchanan,  Sheriff,  to 
McCall  conveyed  no  title  because  of  irregularities  in  the 
judgment  or  execution,  or  because  Pearson  had  but  a  bare 
right  not  subject  to  sale  under  execution,  or  an  estate  by  the 
curtesy  which  the  law  prohibited  the  Sheriff  from  selling. 

It  is  unnecessary  to  review  the  authorities  cited  or  pass 
upon  the  point  urged  by  the  able  counsel  for  the  plaintiff 
on  the  argument,  to-wit,  that  John  G.  Pearson  as  the  hus- 
band of  one  claiming  through  the  junior  grant  a  mere  right 
in  equity  to  compel  the  gnnitee  under  the  older  grant  to 
convey,  had  no  estate  which  is  subject  to  sale  under  execu- 
tion under  section  450  of  The  Code.  It  is  immaterial,  too,  for 
the  purpose  of  disposing  of  this  appeal,  whether  the  Sheriff 
was  prohibited  from  selling  such  estate  as  Pearson  claimed 
as  tenant  bv  the  courtesy  because  he  was  married  after 
March  1st,  1849,  as  the  sale  passed  only  such  interest  as  he 
acquired  through  his  wife,  who,  if  living,  would  have  had 
the  same  right  of  action  for  the  fee. 

Where  a  person,  after  having  perfected  the  title  by  posses- 
sion under  a  colorable  deed,  moves  off  the  premises,  he  is 
not  deemed  to  have  abandoned  his  right  by  voluntarily 
leaving.  The  estate  thus  vested  remains  in  him  until  it  is 
aliened  by  him  or  those  in  privity  with  him,  lawfully  sold 
under  judicial  decree  or  process,  or  another  divests  it  by 
adverse  possession  subsequent  to  his  departure.  Wash.  R.  P., 


714  IN  THE  SUPREME  COURT. 

Gilchrist  v.  Middlkton. 

p.  499;  Wood  on  Lim.,  §254;  Avent  v.  Arrington,  105  N.  C, 
393;  Manufacturing  Co.  v.  Brooks,  106  N.  C,  113. 

If  Buchanan  acquired  title,  therefore,  it  passed  to  the 
plaintiff  through  the  mesTie  conveyances  offered,  notwith- 
standing the  fact  that  Buchanan  left  after  his  title  was 
matured  and  the  defendant  entered  and  took  possession. 

It  is  admitted  that  without  actual  possession  on  the  part 
of  defendant,  or  of  those  under  whom  he  claims,  the  plain- 
tiff's title  to  two  undivided  fifths  would  mature,  and  did 
mature,  as  against  the  perfect  chain  of  title  offered  by  the 
defendant  to  connect  himself  with  the  senior  grant  to 
McLaurin,  unless  for  some  reason  the  running  of  the  statute 
of  limitation  was  suspended  as  to  all  of  the  heirs  of  Fairly, 
as  well  as  the  defendant,  from  January  1st,  1870,  till  the 
action  was  brought  in  1882.  If  the  possession  of  Buchanan 
would  have  been  sufficient  against  McLaurin,  or  those  claim- 
ing under  him  and  holding  the  legal  and,  presumably,  the 
equitable  title,  to  divest  their  estate  and  vest  it  in  him,  it 
would  seem  absurd  to  hold  that  the  statute  did  not  run  in 
favor  of  Buchanan,  and  for  the  ultimate  benefit  of  the  plain- 
tiffs, because  another  grant  has  been  exhibited  which  in  this 
action  could  be  used  only  as  color  of  title,  and  which,  at  best, 
might  furnish  the  basis  of  a  claim  to  the  equitable  estate, 
possibly  not  susceptible  of  being  established. 

If  such  were  the  law  the  recovery  of  plaintiff  in  eject- 
ment might  be  prevented  by  exhibiting  a  worse  title,  when 
a  better  would  not  subserve  the  purpose.  The  position  of 
the  defendant  involves  the  still  more  startling  proposition 
that,  though  he  acquired  the  estate  that  passed  by  the  older 
grant  to  McLaurin  by  deed  from  W.  ft.  McLaurin  dated 
March  18th,  1879,  and  the  interest  of  Tryon  Pearson  that 
descended  under  the  younger  grant  was  conveyed  to  him  by 
McCall  and  wife  on  31st  of  March,  1879,  he  will  be  per- 
mitted to  prevail  in  an  action  raising  only  the  issues  of  title 
and  possession,  and  drive  the  plaintiff  to  a  nonsuit  because 
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McFarland  and  others,  through  whom  he  connects  himself 
with  the  junior  grant,  may  have  had  the  right  in  equity  to 
demand  a  conveyance  of  the  legal  title  from  McLaurin  and 
those  claiming  under  the  older  grant  to  him. 

It  is  manifest  that  the  plaintiff's  right  to  recover  two  undi- 
vided fifths  of  the  land  depended  solely  upon  the  question 
whether  Buchanan  cultivated  any  portion  of  the  land  in 
controversy  for  seven  consecutive  years  between  January  1st, 
1870,  and  the  date  of  the  summons  in  this  action,  unless 
the  defendant's  right  of  action  had  accrued  by  reason  of 
the  death  of  John  L.  Fairly  and  the  liability  of  his  lands 
to  be  subjected  for  assets  by  his  administrator. 

It  is  familiar  learning  that  the  personal  representative  has 
no  control  over,  or  connection  with,  the  land  belonging  to  the 
decedent,  unless  and  until  he,  under  the  statute  {The  Code, 
§  1436),  applies  for  and  obtains  license  to  sell  it  in  order  to 
pay  the  debts  and  charges  of  administration.  It  was  evi- 
dently the  purpose  of  the  framers  of  the  statutes  providing 
for  settlements  by  executors  and  administrators,  that  they 
should  be  required  to  render  their  final  accounts  within  two 
years  after  qualification,  if  possible.  The  Code,  §  1488.  For 
the  benefit  of  the  creditors  only,  and  in  harmony  with  that 
idea,  all  conveyances  of  real  property  of  a  decedent  by  a 
devisee  or  heir  at  law,  made  within  two  years  after  the  grant 
of  letters  to  the  personal  representative,  are  declared  "  void 
as  to  creditors,  executors,  administrators  and  collectors  of 
such  decedent,"  but  such  conveyances,  when  made  more  than 
two  years  from  the  grant  of  letters  to  bona  fide  purchasers 
for  value  and  without  notice,  are  ^^  valid  even  as  against  cred- 
itorsr     The  Code,  §  1442. 

The  evidence  proposed  was  not  only  to  allow  the  admin- 
istrator to  sell  when  necessary  to  satisfy  the  demands  of 
creditors,  but  to  restrain  heirs  and  devisees,  for  a  reasonable 
time,  from  disposing  of  the  real  property,  and  thereby  depriv- 
ing the  creditors,  who  are  represented  by  the  executor  or 
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administrator,  from  making  it  available  as  assets.  It  will 
not  be  so  construed  as  to  save  the  heir  from  the  consequences 
of  his  own  laches,  or  deprive  one  who  has  shown  more  dili- 
gence of  the  rights  acquired  by  him  under  the  express  pro- 
vision of  another  statute.     The  Code,  §141. 

Thus  far  we  have  conducted  this  discussion  upon  the  idea 
that  both  grants  were  valid  upon  their  faces,  but  that  both 
being  exhibited,  the  title  would  be  deemed  to  have  passed 
by  that  first  issued,  until,  by  a  direct  proceeding,  the  older 
grant  should  be  declared  fraudulent  as  against  the  younger. 
But  it  is  insisted  that  the  Court  erred  in  holding  that  the 
grant  to  McFarland  was  void  upon  its  face.  It  is  true  that 
the  Court  did  not  advert  to  the  fact  that  the  statute,  then  in 
force,  in  the  year  1847,  permitted  one,  who  entered  land,  to  take 
out  his  grant,  provided  he  should  pay  the  purchase-money 
to  the  State  before  the  "thirty-first  day  of  December,  which 
should  happen  in  the  second  year  thereafter,"  but  did  not 
declare  a  grant  void  because  it  was  issued,  or  the  survey  was 
made  after  that  time  had  elapsed.  Rev.  Stat.,  ch.  42,  sec. 
10 ;  Krous  v.  Long,  6  Ired.  Eq.,  259 ;  Stanly  v.  Biddk,  4  Jones' 
Eq.,  383.  The  result  would  be,  that  while  it  is  correct,  as  a 
principle,  to  hold  that  a  grant,  which,  upon  its  face  appears  to 
have  been  issued  in  contravention  of  law,  is  void,  the  partic- 
ular grant  to  McFarland,  was  not  on  its  face  invalid. 

Neither  of  the  grants  has  come  up  with  the  record  as  an 
exhibit.  Under  the  terms  of  the  Act  of  1796,  ch.  455,  §  13 
(2  Potter's  Rev.,  p.  807),  a  grant  was  not  valid  if  taken  out 
more  than  two  years  after  the  entry  was  made.  This  section 
was  repealed  by  the  Act  of  1804,  ch.  651  (2  Potter's  Rev., 
p.  1010).  At  the  same  session  of  the  General  Assembly 
another  act  was  passed  which  is  substantially  the  sanie  as 
The  Code,  §  2766 ;  Acts  of  1804,  ch.  759  (2  Potter's  Rev.,  1149). 

So  that,  where  a  grant  was  issued  in  1847  upon  an  entry 
made  in  1801,  it  was  not  upon  its  face  void.  If  the  purchase- 
money  was  paid  to  the  State  before  the  loth  (now  the  31st) 
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of  December  of  the  second  year  after  the  entry  was  made, 
the  grant  was  valid  under  the  statute  then  in  force.  Krous 
V.  Lonffy  supra. 

McLaurin's  entry  was  made  in  1841,  and  his  grant  was 
taken  out  in  1842.  The  first  question  suggested  by  the  dates 
of  the  entries  and  grants  is,  whether  the  various  acts  extend- 
ing the  time  for  taking  out  patents  affect  the  legal  status  of 
the  claimants  under  them.  Though  the  Act  of  1842,  ch.  36, 
did  not  contain  the  saving  clause  in  reference  to  junior 
entries,  couched  in  the  same  terms  as  the  other  acts  in  rela- 
tion to  that  subject,  it  was  construed  by  the  Court  to  mean 
the  same  thing.  Buchanan  v.  Fitzgerald,  6  Ired.  Eq.,  121. 
In  the  case  of  Bryson  v.  Dobson,  3  Ired.  Eq.,  138  (decided  in 
1843),  the  Court  having  previously  declared  that  "against 
another  subsisting  entry,  one  that  has  lapsed  is  revived  as 
of  the  date  of  the  statute  by  which  it  is  revived."  The  only 
effect  of  the  Act  of  1842,  then,  would  be  to  make  the  rights 
of  the  parties  the  same  as  if  the  entry  of  McFarland  had 
been  made  in  1842,  on  the  day  when  the  act  was  passed, 
thus  making  his  entry  (as  well  as  his  grant)  junior,  in  con- 
templation of  law,  to  that  of  McLaurin. 

But  the  defendant  insists,  in  his  petition  to  rehear,  that 
this  Court  must  take  notice  of  a  resolution  passed  by  the 
General  Assembly  on  the  7th  of  January,  1847  (Laws  of 
1846-'47,  p.  381),  while  the  plaintiff  maintains  that  it  is  a 
private  law  and  the  Courts  cannot  take  notice  of  it  unless  it 
has  been  oflFered  in  evidence.  Waiving  all  objection  to  its 
introduction  and  identity  as  authority  for  issuing  the  McFar- 
land grant,  we  would  encounter  insuperable  difficulty  in 
declaring  it  a  superior  title  to  the  grant  issued  before  the 
passage  of  the  resolution.  The  legislative  recital  that  the 
purchase-money  was  paid  by  McFarland  in  1804  would  not 
fix  Duncan  McFarland  with  notice.  Indeed,  he  could  not 
have  been  affected  by  such  notice  if  it  had  been  proven 
in  an  action  for  possession  to  which  he  was  a  party.     Even 
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if  the  resolution  can  be  noticed  by  us,  and  we  should  go 
further  and  accept  as  true  the  statement  that  it  is  referred  to 
in  the  grant  as  the  legislative  authority  for  issuing  the  grant, 
it  will  not  be  contended  that,  in  the  absence  of  a  judicial 
declaration  of  fraud  on  McLaurin's  part,  the  Legislature  had 
the  power  to  divest  out  of  McLaurin  such  title  as  had  already 
vested  in  him  under  his  grant  in  1842  and  transfer  it  to 
McFarland.  Stanmire  v.  Taylor,  3  Jones,  207;  Stanmm  v. 
Welch,  3  Jones,  214. 

In  Buchanan   v.  Fitzgerald^  mpra,  Chief  Justice  Ruffin 
delivering  the  opinion,  said,  in  reference  to  the  validity  of  a 
senior  grant,  taken  out  after  the  purchase-money  had  been 
paid  by  a  junior  grantee,  who  had  an  older  entry,  "certainly 
without  notice  of  it  (the  payment),  the  defendant  might, 
innocently  and  justly  enter  the  land  and  lay  out  his  money 
for  it  after  a  lapse  of  upwards  of  five  years  from  the  date  of 
the  entry  and  nearly  three  from  that  of  the  alleged  payment 
of  the  money  into  the  treasury,  and,  therefore,  is  entitled  in 
consequence  to  hold  it  to  his  own  use."     In  that  case  the 
defendants  had  brought  an  action  of  ejectment  against  the 
plaintiffs,  who  w^re  heirs  at  law  of  the  claimant,  under  the 
junior  grant  and  senior  entry,  and  had  evicted  them,  and 
after  being  ejected,  the  plaintiffs  had  filed  a  bill  asking  to 
have  the  defendant  declared  a  trustee,  but  had  failed  because 
there  was  "nothing  in  the  case  to  affect  the  defendant  with 
notice  of"  the  payment  of  the  purchase-money.     In  our  case, 
about  forty-three  years  intervened  between  the  payment  of 
the  purchase-money  and  the  issuing  o*f  the  grant,  instead  of 
five.     A  more  marked  distinction,  however,  arises  out  of  the 
fact,  that  while  no  suit  had  ever  been  brought  against  Dun- 
can McLaurin  to  fix  him  with  notice  of  the  entry  and  pay- 
ment of  the  purchase-money,  and  declare  him  a  trustee,  the 
defendant,  under  a  general  denial,  in  an  ordinary  action 
for  title  and  possession,  asks  the  Court  to  declare  that  one  of 
the  grantees,  through  whom  he  claims,  defrauded  the  other 
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through  whom  he  claims  also,  and  should  be  declared  a  trus- 
tee as  to  the  land  in  controversy  for  his  benefit.  This  relief 
is  asked  without  a  scintilla  of  evidence  to  fix  McLaurin  with 
actual  or  constructive  notice  of  the  entry  or  payment  of  the 
purchase-money  by  McFarland,  before  his  grant  was  issued, 
and  for  the  purpose  of  transferring  the  legal  title  at  this  late 
date,  in  an  action  wherein  no  equity  is  alleged  on  the  part 
of  the  junior  grantee  McFarland,  and  those  claiming  under 
him,  and  then  showing  the  statute  of  limitations  did  not  run 
in  favor  of  Buchanan  as  against  that  title,  because  Pearson's 
life-estate  had  not  terminated  when  he  occupied  the  premises. 

Only  such  exceptions  of  the  defendant  as  the  Court  did 
not  consider  on  the  former  hearing,  because  of  the  holding 
that  the  McFarland  grant  was  void  upon  its  face,  are  open 
for  discussion  upon  the  rehearing. 

All  of  these  fall  within  the  principles  we  have  announced, 
and  are  disposed  of,  whether  specifically  mentioned  or  not, 
since  we  have  sustained  the  Court  below  in  leaving  only  the 
question  of  possession  to  the  jury,  on  the  ground  that  if  it 
were  admitted  that  the  defendant  could  trace  his  title  to  both 
the  grants  offered,  the  plaintiff,  in  view  of  the  other  admitted 
facts,  was  entitled  to  recover  two  undivided  fifths  of  the  land, 
if  Buchanan  cultivated  the  land  for  seven  years,  when  the 
statute  was  running  as  to  the  two  heirs  of  Fairly,  who  were 
not  under  legal  disability. 

For  the  reasons  stated,  we  hold  that  if  it  were  error  to  tell 
the  jury  that  the  Sherifi'^s  deed  for  Pearson's  interest  was 
void,  that  error  was  harmless,  and  no  other  material  error 
was  shown. 

Petition  dismissed. 
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W.  H.  THOMAS,  by  his  Guardian,  v.  E.  R.  HUNSUCKER  et  al. 

Ejectment — Title  in  Third  Persons — Possession — Tenant — Case 
on  Appeal — Sheriffs  DeecU  Void  —  Insanity  —  Jadg^tneiit— 
Execution — Irregularities, 

1.  A  defendant  in  an  action  of  ejectment  need  not  connect  himself  with 

an  outstanding  title  in  third  perdons.  except  in  cases  where  both 
parties  claim  from  the  same  source;  and  not  even  is  exception 
made  in  this  case  where  the  plaintiff  has  been  divested  of  such 
title. 

2.  When  a  defendant  in  ejectment  has  entered  possession  as  plaintiff's 

tenant,  he  may  resist  recovery  by  showing  that  plaintiff  has  been 
divested  of  the  title,  and  still  more  has  he  this  privilege  where  no 
such  relation  exists. 

8.  When  the  case  states  that  the  defendant  offered  no  testimony  identi- 
fying the  land,  but  does  not  purport  to  set  out  the  testimony  in 
full,  and  the  ruling  of  the  Court  seems  to  assume  its  existence,  this 
Court  cannot  say  that  it  does  not  exist. 

4.  A  deed  of  a  Sheriff  is  not  void  because  the  defendant  in  execution 

was  insane  at  the  time  of  the  judgment  and  sale  thereunder— it 
is  only  voidable. 

5.  The  purchaser  at  a  sale  under  execution  gets  a  good  title,  though 

the  judgment  upon  which  the  execution  was  issued  is  subsequently 
set  aside  for  irregularity  therein:  and  the  same  principle  applies 
to  irregularity  in  the  execution.  Such  irregularities  cannot  be 
questioned  in  an  action  against  such  purchaser,  unless  the  plaintiff 
is  purchaser  under  his  own  judgment. 

This  was  a  civil  action,  removed  from  Cherokee  County 
and  tried  at  Fall  Term,  1888,  of  Clay  Superior  Court,  before 
Boylcin,  J.y  for  the  recovery  of  a  tract  of  land. 

The  plaintiff  claimed  title  through  one  A.  H.  Killian  and 
offered  in  support  pf  it  a  warrant  of  survey  to  Killian  from 
the  State;  a  plat  and  certificate  of  survey  made  in  pureuance 
of  an  order  of  Court  in  1843;  a  deed  from  Killian  to  one 
Felix  Axley  dated  June  14th,  1845,  and  parol  evidence  to 
identifj  it,  which  was  objected  to  by  the  defendant;  a  grant 
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of  date  November  4th,  18  i5,  from  the  State  to  Killian,  which 
was  admitted  to  embrace  the  land  referred  to  in  the  warrant 
of  survey  and  certificate.  The  defendant  excepted  to  its 
admission  for  that  it  was  void  for  want  of  authority  to  issue 
it.  A  deed  from  Felix  Axley  to  plaintiff  to  which  defendant 
also  objected  because  of  a  defect  in  the  probate. 

It  was  admitted  that  the  land  of  which  defendants  were 
in  possession  was  that  conveyed  in  tlie  grant.  There  was 
evidence  of  possession,  cultivation  and  improvement  thereof 
by  the  plaintiff  through  his  tenants.  There  was  conflicting 
evidence  to  show  the  identity  of  the  land  described  in  the 
grant  and  the  deed  to  Axley. 

The  defendant  claimed  title  under  A.  H.  Killian,  and 
introduced  a  grant  to  him  from  the  State,  and  a  deed*  from 
him  toE.  R.  Ilunsucker,  defendant,  conveying  his  interest  in 
the  same,  dated  March  10th,  1849;  a  deed  from  C.  C.  Vest, 
Sheriff,  to  William  Johnston,  dated  August  4th,  1869.  The 
judgment  docket  showed  the  entry  of  a  judgment  against 
W.  H.  Thomas  in  favor  of  one  Wm.  Johnston  for  a  consid- 
erable amount,  but  the  judgment  roll  and  the  execution 
under  which  the  Sheriff,  Vest,  sold  could  not  be  found. 

There  was  evidence  tending  to  show  that  W.  H.  Thomas 
was  insane  at  the  time  of  the  sale  and  conveyance  by  the 
Sheriff.  The  defendant  offered  no  evidence  to  identify  the 
land  described  in  this  conveyance.  There  was  conflicting 
evidence  upon  the  question  whether  there  was  more  than 
one  tract  known  as  the  Killian  donation  land. 

There  was  no  other  evidence  tending  to  connect  the  defend- 
ant with  any  title  the  said  William  Johnston  may  have 
acquired  under  the  Sheriff's  deed. 

When  the  argument  began,  the  Court  informed  defendant's 
counsel  that  they  would  not  be  permitted  to  argue  the  effect 
oif  the  existence  of  such  outstanding  title  to  defeat  the  plain- 
tiff's claim,  as  the  plaintiff  and  defendant  claimed  under  the 
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same  grantee  of  the  State,  A.  H.  Killian.  The  defendant 
excepted. 

The  defendant's  counsel  requested  the  Court  to  charge  as 
follows : 

1 .  That  the  trust  deed  from  Killian  to  Axley  is  void  for 
the  want  of  a  sufficient  description  to  pass  the  land  attempted 
to  be  conveyed  thereby,  and  that  the  possession  under  it 
would  not  be  adverse  to  the  true  title. 

2  That  no  entry  or  grant  having  been  shown  for  any 
lands  on  Hanging  Dog  or  Grape  Creek,  the  title  has  nut  been 
shown  to  be  out  of  the  State. 

3.  That  the  deed  made  by  Felix  Axley  to  W.  H.  Thomas 
by  the  authority  of  the  trust  deed  to  him  does  not  in  law 
havc'force  to  convey  to  said  Thomas  any  land  not  authorized 
in  said  trust  deed. 

4.  That  the  judgment,  execution,  and  the  deed  of  Vest, 
Sheriff,  etc.,  to  Johnston,  conveys  the  title  of  said  Johnston 
to  the  land  in  suit. 

The  first  prayer  for  instruction  was  refused,  as  there  was  no 
evidence  tending  to  identify  the  land  conveyed  in  said  deed. 

The  second  was  refused  for  a  similar  reason. 

The  third  was  given. 

The  fourth  was  refused  on  the  ground  that  the  defendant 
could  not  show  title  out  of  the  plaintiff  without  connecting 
himself  with  it,  both  claiming  under  the  same  grantee.  The 
defendant  excepted. 

There  was  a  verdict  and  judgment  for  the  plaintiff.  Mo- 
tion for  new  trial  was  refused,  and  defendant  E.  R.  Hun- 
sucker  appealed. 

Messrs,  J.  B.  Batchelor,  John  Devereux,  Jr,,  and  E,  C  Smithy 
for  plaintiff. 

Messrs.  J.  W,  Cooper  and  T,  F.  Davidson^  for  defendant 

Shepherd,  J.:  We  think  there  was  error  in  refusing  ^o 
give  the  fourth  instruction,  on  the  ground  that  the  defendant 
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could  not  show  title  out  of  the  plaintiff  without  connecting 
himself  with  such  outstanding  title.  This  is  a  correct  prin- 
ciple of  law,  but  is  applicable  only  where  the  defendant 
seeks  to  attack  a  title  under  which  both  himself  and  the 
plaintiff  claim.  Love  v.  Gates,  3  D.  &  B.,  363;  Gilliam  v. 
Bird,  8  Ired.,  280;  Christmbury  v.  King,  85  N.  C,  230;  Ryan 
V.  Martin,  91  N.  C,  464. 

It  is  true  that  in  our  case  both  parties  claim  under  Kil- 
lian,  but  the  defendant,  under  the  instruction  asked;  does 
not  propose  to  impeach  Killian's  title,  but  contends  that, 
although  the  plaintiff  may  have  derived  title  from  him,  it 
has  been  divested  by  sale  under  execution,  and,  therefore, 
he  is  not  entitled  to  recover. 

In  ejectment  the  plaintiff  must  recover  upon  the  strength 
of  his  own  title,  and  it  is  always  competent  for  the  defendant 
to  show  title  out  of  him,  where  this  can  be  done  without 
encountering  the  rule  of  practice  commonly  called  estoppel. 
Clegg  v.  Fields,  7  Jones,  37.  Even  had  the  defendant  entered 
as  the  tenant  of  the  plaintiff,  he  could  have  shown  that  the 
title  of  the  latter  had  been  divested  by  a  sale  under  execu- 
tion, and  thus  have  resisted  a  recovery.  Lancashire  v.  Mason, 
75  N.  C,  455.  A  fortiori,  can  this  be  done  where  no  such 
relation  exists. 

It  is  urged,  however,  that  the  error  is  harmless,  because 
there  appears  to  have  been  no  testimony  identifying  the  land 
in  question  with  that  described  in  the  Sheriff's  deed.  The 
case  states  that  the  defendant  offered  no  such  testimony,  but 
as  it  does  not  purport  to  set  out  the  evidence  in  full,  and  as 
the  ruling  of  his  Honor  seems  to  assume  the  existence  of 
such  testimony  (possibly  disclosed  by  the  plaintiff's  witnesses), 
we  do  not  feel  warranted  in  saying  that  the  error  was  not 
prejudicial  to  the  defendant;  and  especially  is  this  so,  when 
the  point  does  not  seem  to  have  been  made  upon  the  trial 
below.  It  is  further  contended  that  the  plaintiff's  deed  is 
Toid  because  of  the  insanity  of  the  plaintiff  when  the  judg- 
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ment  was  rendered,  and  at  the  time  of  the  sale  under  exe- 
cution. 

The  authorities  seem  to  be  in  entire  accord  in  holding  that 
such  a  judgment  is  voidable  only.  1  Black  on  Judgments, 
205 ;  Freeman  on  Judgments,  142 ;  Freeman  on  Executions, 
22.    See  also  Wood  v.  Watson,  107  N.  C,  52. 

It  is  also  well  settled  that  "wliatever  irregularity  there 
may  be  in  a  judgment,  if  it  be  an  act  of  a  Court  of  compe- 
tent jurisdiction,  unreversed  and  in  force  when  a  sale  is 
made  by  execution  under  it,  the  purchaser  at  such  sale  is 
safe,  even  though  the  judgment  be  subsequently  reversed  or 
set  aside.  The  same  principle  applies  to  an  error  in  the  exe- 
cution, the  regularity  of  which  cannot  be  questioned  in  an 
action  against  a  purchaser  at  a  Sheriff's  sale."  See  cases  iu 
Battle's  Digest,  559;  6th  Digest,  264,  and  7th  Digest,  279. 

It  is  true  that  where  the  plaintiff  in  the  ju<]gment  isthe 
purchaser,  the  sale  may  be  set  aside  on  the  ground  of  irregu- 
larity, but  unless  this  is  done  the  title  passes,  and  cannot  be 
attacked  collaterally.     Bmners  v.  iJAt/icAar^,  107' N.  C,  705. 

For  these  reasons,  we  think,  there  should  be  a  new  trial. 

Error. 


JOHN  R.  TAYLOR  et  al.  v.  G.  T.  SIKES. 
Husband  and  Wife — Choses  in  Action — Banks — Deposits. 

1.  At  common  law  a  husband  may,  as  between  himself  and  his  ^if^* 

treat  the  wife's  cboees  in  action  as  his  property  or  constitute  him- 
self, in  respect  to  them,  a  trustee  for  her  benefit. 

2.  If  he  can  do  this,  he  may  also  unite  with  her  in  their  dijiposition.  ai  d, 

where  this  has  been  actually  done,  the  proceeds  cannot  be  reoov- 
eredj  back  by  either  of  them. 
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This  was  a  civil  action,  tried  at  the  November  Term, 
1890,  of  Granville  Superior  Court,  before  MacRae,  J, 

A  jury  trial  was  waived  by  consent,  and  the  facts  were 
found  by  the  Court. 

This  action  was  for  the  recovery  of  money  had  and 
received  (as  alleged)  by  the  defendant  to  the  use  of  the 
plaintiffs. 

The  following  are  the  facts  found: 

The  defendant  is  the  administrator  upon  the  estate  of  Mrs. 
Catherine  White,  who,  at  the  time  of  her  death,  resided  with 
the  defendant  and  his  wife,  the  daughter  of  deceased,  in  the 
county  of  Granville  in  this  State.  Deceased  had  lived  in 
Baltimore  prior  to  1S88,  and  had  then  moved  to  Philadel- 
phia, where  she  resided  until  within  a  month  before  her 
death,  when  she  moved  to  North  Carolina  and  went  to  live 
with  defendant.  While  living  in  Baltimore  the  three 
daughters  of  deceased  lived  with  her.  One  of  them  was  the 
plaintiff  Elizabeth,  since  then  married  to  the  plaintiff  John 
R.  Taylor.'  Elizabeth  attended  to  the  business  of  her  mother 
when  in  Baltimore — not  to  the  exclusion  of  her  sisters,  but 
helped  them  in  assisting  their  mother.  She  was  of  age  and 
married  before  leaving  Baltimore.  After  the  death  of  Mrs. 
Catherine  White  the  defendant  G.  Sikes,  who  administered 
upon  her  estate,  found  upon  her  person  a  pass-book  of 
account  of  deposits  with  the  Eutaw  Savings  Bank  of  Balti- 
more, showing  a  balance  due  the  depositor  February  1st, 
1889,  of  $1,365.75. 

The  account  in  said  book  was  opened  as  follows : 

"  No.  51,418. 

"  Catherine  White  and  Elizabeth  M.  White  and  the  sur- 
vivor of  them,  subject  to  the  order  of  either."  ' 

The  account-book  was  opened  by,  and  pass-book  to  the 
same  was  issued  to  Catherine  White,  and  none  of  the  money 
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was  paid  out  by  the  bank  to  anyone,   besides  Catherine 
White  in  her  life-time,  and  G.  T.  Sikes  after  her  death. 

Defendant,  as  administrator  of  Mrs.  Catherine  White,  pre- 
sented the  pass-book  and  letters  of  administration  at  the 
bank,  and  demanded  payment  of  the  balance.  This  was 
declined  unless  he  would  produce  an  order  from  Elizabeth 
M.  White,  who  was  now  married  to  the  plaintiff  John  R. 
Taylor,  and  he  was  furnished  at  the  bank  an  order  to  be 
signed  by  the  said  Elizabeth,  which  he  carried  to  said  Eliza- 
beth, and  in  the  presence  of  her  husband  made  known  to 
them  both  the  facts  above  stated,  and  showed  them  th?  order 
and  requested  her  to  sign  it.  Her  husband  remarked:  "I 
had  no  idea  the  old  lady  had  more  than  $300  or  $400  in  all," 
and  handed  the  order  back  to  his  wife,  and  she  was  in  the 
act  of  signing  it  when  he  said :  "  Lizzie,  hold  on  a  minute. 
As  the  matter  now  stands,  you  are  about  to  sign  away  what 
is  your  own,  but  when  you  sign  the  order  it  becomes  part  of 
the  estate."  She  replied :  "  Not  so ;  I  lay  no  claim  to  the 
money ;  I  know  it  is  not  mine ;  I  know  how  my  mother  put 
it  in  bank,  and  it  was  not  intended  for  me."  She  thereupon 
signed  the  order  without  further  objection  on  the  part  of  her 
husband,  and  gave  it  to  defendant,  who  drew  the  money  and 
brought  it  to  North  Carolina  and  holds  the  same  as  admin- 
istrator of  his  intestate. 

The  following  is  a  copy  of  the  order  signed  by  the  feme 
plaintiff,  both  maiden  and  married  name,  and  referred  to 
above : 

"  Philadelphia,  January  30th,  1889. 

"  Eutaw  Sav^ings  Bank  of  Baltimore: 

'*  Pay  to  the  order  of  Ginnada  T.  Sikes,  administrator  of 
Catherine  White,  thirteen  hundred  and  thirty-two  dollars 
and  fifty  cents,  with  interest,  and  charge  Book  No.  51,418. 

"Elizabeth  M.  White, 

"Elizabeth  M.  Taylor." 
Papers  filed. 


FEBRUARY  TERM,  1891.  727 


Taylor  v.  Sikes. 


Two  objections  and  exceptions  were  taken  by  plaintiffs  to 
questions  and  answers  in  the  deposition  of  defendant. 

The  defendant  was  examined  as  a  witness  in  his  ow^n 
behalf,  and,  in  the  course  of  his  testimony,  stated  that  Mrs. 
Catherine  White  had  six  children  at  the  time  of  her  death. 
Her  three  daughters,  Anna,  Maggie  and  Elizabeth  M.,  lived 
with  her  in  Baltimore.  They  were  all  grown.  Elizabeth 
was  the  youngest.  Before  they  left  Baltimore  she  was  of  age ; 
not  when  they  went  there.  Witness  knows  Elizabeth  lived 
with  her  and  attended  to  her  busine&s  in  Baltimore — not 
absolutely  and  individually  to  the  exclusion  of  the  other 
girls.     She  helped  them  when  they  were  there. 

All  of  the  foregoing  was  objected  to  by  plaintiffs.  Objec- 
tion <Sverruled,  and  defendant  excepted. 

Defendant  further  testified  that  he  carried  the  pass-book; 
also  authenticated  letters  of  administration.  The  letters  were 
not  authenticated  at  first,  and  the  bank  officer  told  witness  it 
would  be  necessary  to  have  them  authenticated,  and  witness 
came  back  to  North  Carolina  and  had  them  authenticated. 
When  witness  presented  the  pass-book  and  authenticated 
letters,  they  told  him  the  letters  w^ere  all  right,  but  it  would 
be  necessary  for  witness  to  have  an  order  from  Elizabeth 
White,  and  gave  him  a  blank  filled  up  ready  for  her  signa- 
ture, and  asked  him  if  she  was  married.  Witness  told  them 
yes,  and  they  said  to  have  her  sign  her  maiden  name  and 
her  married  name. 

All  the  foregoing  was  objected  to  by  plaintiffs.  Objection 
overruled,  and  defendant  excepted. 

Witness  took  the  order  and  carried  it  to  Elizabeth  Taylor, 
who  had  been  Elizabeth  White  (in  Philadelphia),  and  was 
now  married. 

Plaintiffs  objected  to  any  conversation  between  the  witness 
and  Mrs.  Taylor,  because,  she  being  married,  the  property 
passed  to  her  husband.  Objection  overruled,  and  plaintiffs 
excepted. 
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The  witness  then  related  the  circumstances  under  which 
the  feni^  plaintiff  signed  the  order  and  gave  it  to  him  in  the 
presence  of  her  husband,  and  the  conversation  which  took 
place,  all  of  which  is  detailed  in  the  facts  found. 

Plaintiffs  again  objected  and  excepted. 

Upon  the  testimony  as  set  out  in  the  findings  of  fact,  the 
presiding  Judge  being'of  the  opinion  that,  by  the  admissions 
of  the  feme  plaintiff  in  the  presence  of  and  not  contradicted' 
by  her  husband  and  co-plaintiflF,  the  monej''  on  deposit  in  the 
bank  in  Baltimore  belonged  to  the  estate  of  the  defendant's 
intestate,  and  an  order  for  the  same  was  given  by  said  feme 
plaintiff  to  defendant,  as  administrator  of  the  iute.<5tate,  for 
the  same,  and  that  the  plaintiffs  were  not  entitled  to  recover. 
No  claim  was  made  against  the  defendant  as  administrator 
for  her  share  of  said  fund  by  the/em^  plaintiff  in  this  action. 

Judgment  was  rendered  in  favor  of  the  defendant,  and 
against  the  plaintiff  for  costs,  from  w^hich  judgment  the 
plaintiffs  appealed. 

Messrs.  L.  C.  Edwards  and  J.  B.  Batchelor,  for  plaintiff. 
Messrs.  M.  V.  Lanier  and  R.  11.  Battle,  for  defendant. 

Shepherd,  J.:  Conceding  that  this  case  is  governed  by 
the  laws  of  Maryland,  and  assuming,  as  we  must  do,  in  the 
absence  of  proof  to  the  contrary,  that  the  common  law  pre- 
vails in  that  State,  we  are,  nevertheless,  unable  to  see  how 
the  plaintiff  can  recover. 

The  finding  of  the  Judge  is  a  little  obscure  as  to  whether 
the  feme  plaintiff  had  any  interest  in  the  money  on  deposit 
in  the  bank.  His  Honor  might  very  well  have  found,  upon 
her  declaration  made  in  the  presence  of  the  husband,  together 
with  the  other  circumstances  in  evidence,  that  she  did  not 
ow'n  any  part  of  the  said  fund,  and  we  are  inclined  to  think 
that  the  case  upon  appeal  is  susceptible  of  the  construction 
that  such  was  his  conclusion  as  a  matter  of  fact. 
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Putting  this  aside,  however,  and  granting  the  husband's 
right  to  the  money  jure  mariti,  it  is  well  settled,  that  instead 
of  exercising  his  right  to  the  fund,  he  could  have  treated  it 
as  the  wife's,  and  constituted  himself  a  trustee  in  respect  to 
it  for  her  benefit.  See  Beam  v.  Bridgers,  decided  at  this  term, 
and  the  cases  there  cited. 

If  he  could  have  done  this,  he  could  surelv  have  united 
*  with  her  in  its  disposition,  and  this  he  substantially  did  by 
permitting  her  to  relinquish  her  apparent  right  to  it. 

The  agreement  has  been  executed,  and  we  can  see  nothing 
in  the  case  which  entitles  either  of  the  plaintiffs  to  recover 
back  the  money  which  they  have  voluntarily  paid  to  the 
defendant. 

The  exceptions  as  to  the  admissibility  of  testimony  were 
not  pressed  in  this  Court,  and  we  need  not  consider  them. 

AflBrmed. 


JACOB  WOOL  V.  Wm.  L.  SAUNDERS,  Secretary  of  State. 

Entries  and  Grants — Surveys — Warrants — Vacant  Lands  — 
Secretary  of  State — Code — Poiver  of  Court  to  Compel  Issu- 
anceof  Warrant — Conditions — Corporate  Toums — Evidence — 
Navigable  Water. 

1  The  Secretary  of  State,  upon  application  to  him  for  a  grant  of  vacant 
lands  belonging  to  the  State ;  has  no  right  to  receive  and  act  upon 
testimony  outside  of  the  paper  filed  by  the  claimant. 

2.  Where  the  claimant  has  complied  with  the  law,  and  it  appears  from 
the  warrant  and  survey  that  the  entry  taker  and  surveyor  have 
discharged  their  duties,  the  Secretary  must  issue  the  grant,  and 
has  no  discretion  in  the  matter. 

8.  The  trial  of  questions  arising  thereon  is  left  to  the  Courts. 

4.  A  grant  Irregularly  issued  is  voidable ;  if  issued  for  land  not  subject 
to  entry,  it  is  void. 
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5.  The  Secretary  may  refuse  to  iraue  a  grant  when,  upon  the  face  of  the 

warrant  and  survey,  it  clearly  appears  that  the  land  is  not  sab- 
ject  to  entry,  or  is  pubj*»ct  to  entry  only  upon  conditions  which 
are  not  shown  to  exist;  and  no  Court  can  compel  him  to  irnne 
such  grant. 

6.  It  appeared  in  a  copy  of  the  entry  that  the  land  entered  "  was  cov* 

ered  by  water  in  front  of  Jacob  Wool's  wood-yard  wharf  in  the 
town  of  Edenton,  running  out  from  the  foot  of  said  wharf  south 
between  lines  parallel  and  distant  one  from  the  other  sixty-four  . 
and  one- half  feet  so  far  as  the  channel,  a  distance  of  one  hundred 

and  forty-five  feet,    containing acre** :   Held,  (1)  that  this 

decription  shows  that  the  land  is  covered  by  navigable  water,  and 
in  front  of  an  incorporated  town ;  (3)  such  land  is  not  the  sub- 
ject of  entry  except  under  the  provisions  prescribed  in  The  Code 
^2751,  one  of  which  is  that  the  town  corporation  shall  regulate 
the  line  on  deep  water  to  which  entries  may  be  made ;  (3)  until 
the  town  authorities  act  the  land  is  not  subject  to  entry. 

7.  When  it  sufficiently  appeared  from  the  face  of  the  papers  presented 

by  the  claimant  that  the  town  authorities  have  designated  the  line 
on  deep  water  to  which  the  entry  could  be  made,  and  that  the 
boundaries  indicated  are  in  conformity  therewith,  the  Secretary  of 
State  could  issue  the  warrant. 

The  undersigned,  parties  to  a  question  in  difference  which 
might  be  the  subject  of  a  civil  action,  agree  upon  the  follow- 
ing statement  of  facts  upon  which  the  controversy  depends, 
and  submit  the  same  to  the  Judge  of  the  Superior  Court  of 
Wake  County,  which  would  have  jurisdiction  if  an  action 
had  been  brought : 

1.  The  plaintiff  is  a  citizen  of  North  Carolina,  residing  in 
Chowan  County,  and  the  defendant  is  the  Secretary  of  State 
of  North  Carolina. 

2.  That  on  the  17th  day  of  April,  1S90,  the  plaintiff  filed 
in  the  office  of  the  defendant,  in  the  city  of  Raleigh,  certain 
entries  of  land  and  certificates,  plats,  etc.,  copies  of  which 
are  hereto  attached,  and  upon  them  demanded  of  the  defend- 
ant that  he  issue  to  plaintiff  grants  for  the  lands  described 
in  said  entries,  according  to  law. 
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3.  That  the  defendant,  on  or  about  the  3d  day  of  April, 
received  from  M.  F.  Bond  and  H.  A.  Bond,  Jr.,  a  certain 
communication,  a  copy  whereof  is  hereto  attached,  and  also 
copies  of  certain  extracts  from  the  proceedings  of  the  Board 
of  Councilmen  of  the  town  of  Edenton,  copies  of  which  are 
hereto  attached,  and  thereupon  his  note  to  plaintiff,  a  copy 
of  which  letter  is  hereto  attached. 

4.  That  the  defendant  refused,  and  still  refuses,  to  issue  to 
the  plaintiff  grants  for  the  lands  described  in  said  entries. 

Upon  the  foregoing  statement  of  facts,  the  following  ques- 
tion is  submitted  to  the  Court : 

Is  it  the  duty  of  the  defendant  to  issue  the  grants  demanded 
by  the  plaintiff? 

If  the  Court  shall  be  of  opinion  that  it  is  the  duty  of  the 
defendant  to  issue  the  grants  demanded  by  the  plaintiff,  then 
judgment  is  to  be  entered  in  favor  of  the  plaintiff,  requiring 
the  defendant  to  issue  the  said  grants,  and  for  the  costs  of 
the  action. 

If  the  Court  shall  be  of  opinion  that  it  is  not  the  duty  of 
the  defendant  to  issue  the  said  grants,  then  judgment  is  to 
be  entered  in  favor  of  the  defendant,  and  against  the  plain- 
tiff for  costs. 


Tb  the  Entry  Taker  of  Chowan  County  : 

The  undersigned,  Jacob  Wool,  a  resident  of  Chowan  County 
and  a  citizen  of  the  State  of  North  Carolina,  makes  an  entry 
of  the  following  described  and  unappropriated  lands  to  such 
marks  and  lines  on  deep  water  and  at  the  channel  as  may 
have  been  heretofore  indicated  by  the  Board  of  Councilmen 
of  the  town  of  Edenton :  In  front  of  said  WooPs,  John  M. 
Jones'  lot,  bounded  on  the  north  by  Blount  Street,  on  the 
east  by  lot  No.  187,  south  by  creek  and  arm  of  Edenton  Bay, 
and  on  the  west  by  lot  of  D.  W.  Roper,  containing acre. 
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more  or  less,  to-wit,  the  lands  cot'ered  by  water  in  front  of 
the  lands  of  said  Wool  above  described,  running  south  out 
from  the  said  front  of  said  Wool's  lot  to  deep  water  at  the 
channel  in  lines  parallel  and  confined  to  straight  lines,  includ- 
ing only  the  said  w^ater-front,  and  the  lands  covered  by  water 
within,  the  said  lines  to  deep  water  at  the  channel. 

This  entry  is  made  for  the  purpose  of  erecting  a  wharf, 
and  other  purposes  incident  thereto. 

Witness  his  the  said  Jacob  Wool's  hand  and  seal,  this 7th 
day  of  April,  1S90. 

his 

Jacob  -f  Wool.    [Seal.] 

mark. 

Witness:  Wm.  J.  Lkary,  Jr. 


REPORT   OF   SURVEYOR. 

I,  Patrick  Matthews,  a  surveyor,  appointed  special  surveyor 
on  the  7th  day  of  April,  A.  D.,  1890,  by  the  Board  of  Com- 
missioners of  Chowan  County,  to  survey  the  lands  covered 
by  the  entry  of  Jacob  Wool,  No.  38,  entered  on  the  7th  day 
of  April,  A.  D.  1890,  do  hereby  certify  that  in  obedience  to 
the  warrant  of  survey,  did,  on  the  10th  daj*^  of  April,  1890, 
after  duly  administering  to  the  chain-carriere  the  following 
oath,  to-wit:  "That  we,  and  each  of  us,  do  solemnly  swear 
that  w^e  will  measure  justly  and  truly  the  lands  which  are 
about  to  be  measured  and  deliver  a  true  account  of  the  same 
to  the  surveyor,  the  said  Patrick  Matthews,  and  otherwise  to 
perform  our  duties  as  said  chain-carriers  according  to  law: 
so  help  us  God,"  proceed  to  make  the  said  survey  of  said 
lands  and  water-front  covered  by  the  entry  No  38  of  said  Jacob 
Wool,  and  did,  according  to  law,  survey  the  said  land  and 
water-front  so  entered,  two  plats  of  which,  showing  the  begin- 
ning, angles,  etc.,  etc.,  are  hereto  attached,  bounded  and 

• 

described  as  follows,  to-wit,  the  land  covered  by  water  in 
front  of  Jacob  Wool's  lot  on  Blount  street,  in  the  town  of 
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Edenton,  county  of  Chowan,  and  State  of  North  Carolina, 
bounded  on  the  north  by  the  said  Blount  street,  east  by  the 
ice-house  lot  of  H.  A.  Bond,  south  by  creek,  and  on  the  west  by 
the  Page  or  D.  W.  Roper  lot;  beginning  at  "A"  on  the  plat 
on  the  Roper  line,  thence  with  high-water  mark  to  "B"  in 
the  line  of  the  ice-house  lot,  thence  south  17J  west  325  feet 
to  point  "C"  in  the  plat,  thence  with  the  line  of  deep  water 
to  point  "D"  in  the  plat,  thence  north  17^  east  240  feet  to 
the  beginning,  containing  74  yards. 

In  witness  of  which  I,  Patrick  Matthews,  Special  Stir- 
veyor,  have  hereunto  set  my  hand  and  seal,  this  14lh  day  of 
April,  1890. 

Pat.  Maitiikws,  .[Seal.] 

Special  Suweyor. 


To  the  Entry  Takei'  of  Chowan  County : 

The  undersigned,  Jacob  Wool,  a  resident  of  Chowan 
County  and  a  citizen  of  North  Carolina,  makes  an  entrj^  of 
the  following  described  vacant  and  unappropriated  land, 
to-wit: 

The  land  covered  by  water  in  front  of  Jacob  Wool's  wood- 
yard  wharf  in  the  town  of  Edenton,  running  out  from  the 
foot  of  said  wharf  south  between  lines  parallel  and  distant 
one  from  the  other  sixty-four  and  one-half  feet,  so  far  as  the 
channel,  a  distance  of  one  hundred  and  forty-five  feet,  con- 
taining   acre. 

This  entry  is  made  for  the  purpose  of  erecting  a  wharf, 
and  other  purposes  incident  thereto. 

Witness  his  hand  and  seal,  this  7th  day  of  April,  1890. 

Jacob  -f  Wool.     [Seal.] 

mark 

Witness:  Wm.  J.  Leary,  Jr. 
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REPORT   OF   SURVEYOR. 

I,  Patrick  Matthews,  a  surveyor,  appointed  on  the  7th  day 
of  April,  A.  D.,  1890,  by  the  Board  of  Commissioners  of 
Chowan  County  to  survey  the  lands  covered  by  the  entry 
of  Jacob  Wool,  No.  39,  entered  on  the  7th  day  of  April,  A.  D. 
1890,  after  duly  administering  to  the  chain-carriers  the  fol- 
lowing oath,  to-wit,  "That  we,  and  each  of  us,  do  solemnly 
swear  that  we  will  measure  justly  and  trul}^  th  e  lands  which 
are  about  to  be  surveyed,  and  deliver  a  true  account  of  the 
same  to  the  surveyor,  said  Patrick  Matthews,  and  otherwise 
to  perform  our  duties  as  said  chain -carriers  according  to  law: 
so  help  us,  God,"  proceeded  to  make  the  survey  to  said  land 
and  water-front  covered  by  the  entry  (No.  39)  of  said  Jacob 
Wool,  and  did,  according  to  law,  survey  the  said  land  and 
water-front  so  entered,  two  plats  of  which,  showing  the  begin- 
ning, angles,  etc.,  are  hereto  attached,  bounded  and  described 
as  follows,  to-wit:  The  land  covered  by  water  in  front  of 
Jacob  Wool's  wood-yard  lot,  in  the  town  of  Edenton,  county 
of  Chowan  and  State  of  North  Carolina,  adjoining  the  lot  of 
E.  M.  W.  Moon,  M.  H.  Dixon  and  others,  beginning  at  point 
"A"  on  the  plat;  thence  S.  74^  E.  64  feet,  3  inches,  to  point 
"B"  on  the  plat;  thence  S.  8  W.  145  feet  to  "C";  thence N. 
74J  W.  64  feet,  3  inches;  thence  N.  8  E.  145  feet  to  the  begin- 
ning, containing  74  poles. 

In  witness  whereof,  I,  Patrick  Matthews,  Special  Surveyor 

as  aforesaid,  have  hereunto  set  my  hand  and  seal,  this  14th 

day  of  April,  A.  D.  1890. 

Pat.  Matthews,    [Seal] 

Special  Sarreyor. 

JUDGMENT. 

This  controversy,  submitted  without  action,  coming  on  to 
be  tried  this  24th  day  of  October,  1890,  upon  the  statement 
of  facts  agreed,  after  consideration  of  the  same,  it  is  ordered 
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and  adjudged  that  the  defendant  William  L.  Saundera,  Sec- 
retary of  State,  cause  to  be  duly  issued  to  the  plaintiff  the 
grants  for  the  real  estate  described  in  the  pleadings,  accord- 
ing to  law,  and  that  a  writ  of  mandaimis  issue  accordingly. 
It  is  further  adjudged  that  the  plaintiff  recover  of  the 
defendant  the  costs  of  this  action,  to  be  taxed  by  the  Clerk. 

Mr.  C.  M.  Busheey  for  plaintiff. 

Mr,  Theo.  F.  Daindson,  Attorney  General,  for  defendant. 

Shepherd,  J.:  Two  questions  must  be  determined  before 
we  enter  upon  the  consideration  of  the  facts  of  this  particu- 
lar case. 

1.  Whether  the  Secretary  of  State  has  a  right  to  receive 
and  act  upon  testimony  outside  of  the  papers  filed  by  a 
claimant  for  the  purpose  of  obtaining  a  grant  for  vacant  and 
unappropriated  land  belonging  to  the  State? 

We  are  of  the  opinion  that  the  question  must  be  answered 
in  the  negative.  The  law  has  carefully  prescribed  how  vacant 
lands  may  be  entered  and  in  what  cases*the  Secretary  of 
State  may  issue  grants.  Chap.  17,  vol.  2  of  The  Code,  The 
entry  takers  and  surveyors  of  the  several  counties  are  sworn 
oflBcers  charged  with  important  duties  in  respect  to  the  sub- 
ject, and  if  it  appears  from  the  warrant  and  survey  that 
they  have  discharged  these  duties,  and  if  the  claimant  has 
in  all  other  respects  complied  with  the  law,  the  Secretary 
has  no  discretion  and  must  issue  the  grant.  To  permit  or 
require  the  Secretary  to  go  behind  the  pWrno/acie  right  of 
the  claimant  and  determine  whether  the  land  is  subject  to 
entry,  would  necessarily  involve  an  inquiry  into  the  legal 
or  equitable  rights  of  other  parties  claiming  under  prior 
entries  or  grants,  or  by  adverse  possession,  and  thus  a  new 
tribunal,  unknown  to  the  Constitution  and  laws,  would  be 
erected  for  the  investigation  of  titles  to  real  estate,  the  prac- 
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tical  workings  of  which  would  be  productive  of  inestimable 
conflict,  uncertainty  and  confusion. 

The  trial  of  such  questions  is  wisely  left  to  the  Courts 
after  the  grant  is  issued,  the  grant  being  voidable  if  irregu- 
larly issued,  and  void  if  the  land  is  not  subject  to  entry. 
Strother  v.  Cathey^  1  Murphy,  102;  Harshaw  v.  Taylor^  3 
Jones,  514;  State  v.  Bei:ers,  86  N.  C,  591 ;  Brevi  y.  Houck, 
101  N.  C,  627. 

2.  The  second  question  is,  whether  the  Secretary  of  State 
may  refuse  to  issue  a  grant  when  upon  the  face  of  the  claim- 
ant's papers  (that  is,  the  warrant  and  survey)  it  clearly 
appears  that  the  land  is  not  subject  to  entry,  or  subject  to 
entry  only  upon  certain  conditions  which  are  not  shown  to 
exist. 

The  power  of  the  Secretary  as  to  issuing  grants  is  a  lim- 
ited one,  and  extends  only  to  those  lands  which  by  statute 
are  subject  to  entry.  When,  therefore,  he  issues  a  grant  of 
lands  which  are  not  subject  to  entry,  the  grant  is  void  in  a 
Court  of  law  because  he  lifis  exceeded  the  authority  dele- 
gated  to  him,  and  his  act  has  no  more  validity  than  that  of 
any  private  citizen.     Strother  v.  Cathey,  supra. 

This  being  so,  it  would  seem  exceedingly  plain  that  no 
Court  ought  to  compel  him  to  perform  such  an  unauthorized 
act  where  the  want  of  authority  appears  upon  the  face  of  the 
claimant's  papers. 

3.  The  application  of  these  principles  to  the  case  before 
us  is  free  from  difficulty. 

Excluding  from  our  view,  for  the  foregoing  reasons,  the 
communication  of  Mr.  Bond  and  its  accompanying  exhibits, 
and  looking  only  at  the  papers  of  the  claimant,  we  find, 
upon  an  examination  of  entry  No.  39,  that  the  land 
described  is  covered  by  navigable  water  and  in  front  of  an 
incorporated  town.  Such  land  is  not  the  subject  of  entry 
except  under  the  conditions  prescribed  in  The  CW<j,  §2751 
(subsection  1),  one  of  which  is  that "  the  town  corporation  shall 
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regulate  the  line  on  deep  water /o  which  aitries  may  be  made." 
It  seems  to  be  conceded  (and  we  think  very  properly)  that 
until  the  town  authorities,  have  acted,  the  land  is  not  the 
subject  of  entry.  The  hmguageof  the  statute  clearly  implies 
this,  and  there  are  obvious  reasons  why  it  should  be  so.  If, 
as  suggested,  the  town  authorities  refuse  to  act,  the  Courts 
may  compel  them  to  discharge  their  duty  in  this  respect, 
and  in  no  event  can  our  construction  result  in  one  party's 
getting  an  undue  priority  over  the  other  by  any  possible  col- 
lusion  with  the  town  authorities,  since  only  one  person  (the 
owner  of  the  adjacent  land)  has  a  right  to  make  such  an  entry. 

It  afBrmatively  appearing,  then,  that  the  land  is  covered 
by  water  in  front  of  an  incorporated  town,  and  such  land 
not  being  subject  to  entry  until  the  town  authorities  have 
acted,  and  this  not  being  shown,  we  are  of  the  opinion  that 
the  Secretary  of  State  had  a  right  to  decline  issuing  a  grant 
for  the  same. 

As  to  entry  No.  38,  we  think  it  sufficiently  appears  from 
the  face  of  the  papers  presented  by  the  claimant  that  the 
town  authorities  had  designated  the  line  on"  deep  water  to 
which  the  entry 'could  V)e  made,  and  that  the  boundaries 
indicated  are  in  conformity  therewith.  AVe  conclude,  there- 
fore, that  as  to  this  entry  a  grant  should  be  issued  by  the 
Secretary. 

It  has  been  suggested  that,  although  upon  the  face  of  the 
papers  the  claimant  has  a  right  to  have  a  grant  issued,  and 
although  the  Secretary  cannot  consider  the  communication 
of  Mr.  Bond  and  its  exhibits,  still,  the  Court  being  possessed 
of  this  information,  we  should  not  require  the  defendant  to 
do  a  vain  thing.  To  this  it  may  be  answered  that  the  Court 
cannot  act  upon  such  information,  as  it  may  be  incorrect  or 
susceptible  of  explanation^  and  the  claimant  ought  not  to 
be  precluded  in  this  **  short-hand "  way  of  asserting  his 
alleged  rights  in  "a  due  and  orderly  course  of  procedure." 

The  judgment  must  be  modified  to  conform  to  this  opinion. 
108—47 
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Avery,  J. —dissenting :    I  do  not  concur  in  the  opinion  of 
the  Court.     I  do  not  think  that  the  Secretary  of  State  "  had 
a  right  to  decline  issuing"  either  of  the  grants  applied  for  by 
the  plaintiff.     On  the  contrary,  he  is  a  mere  ministerial  offi- 
cer, acting  under  the  positive  mandate  of  the  law  that  he 
*' .v/mM  make  out  grants  for  all  surveys  returned  to  hisofficfy 
whicli  grants  shall  be  authentieated  by  the  Govei^nor,  counter- 
signed  by  the  Secretary  and  recorded  in  his  office"     The  Code, 
§  2779.     The  same  section  provides  further,  that  "  no  grant 
shall  issue  upon  any  survey  unle-ss  the  same  be  signed  by  the 
surveyor  of  the  county."    Tlie  requirement  that  he  shall  make 
out  and  deliver  the  patent  upon  every  warrant  and  survey 
authenticated  by  the  Governor  is  mandatory.     The  impli- 
cation arising  out  of  this  command  of  the  law  (subject  to 
but  a  single  limitation)  is,  that  the  certificate  of  the  surveyor 
(and  nothing  short  of  that)  is  to  be  considered  by  the  Secre- 
tary as  ample  evidence,  not  only  of  the  number  of  acres 
embraced  within  the  boundaries,  but  of  the  proper  and  law- 
ful location  of  the  land.     A  surveyor  is  required  to  give 
bond  conditioned  for  the  faithful  discharge  of  his  duties, 
and  when  he  has  been  inducted  into  office  the  law  presumes 
that  he  has  a  knowledge  of  the  art  of  surveying.    Lawson 
on  Pre.  Ev.,  p.  57;  Ashe  v.  Lonham,  5  Ind  ,  434.     Our  statute 
recognizes  this  principle  by  thus  requiring  the  Secretary  to 
issue  grants  in  all  cases  where  the  survey  bears  upon  its  face 
his  certificate  that  he  made  it  in  acconlance  with  the  law. 

I  concur  with  the  majority  of  the  Court  in  the  opinion 
that  the  Secretary  of  State  cannot  assume  judicial  functions 
and  hear  evidence  dehors  the  warrant  and  survey  as  to  the 
conflicting  contentions  of  claimants.  But  it  seems  to  me  \o 
be  equally  without  warrant  of  law  to  constitute  the  Secretary 
of  estate  a  judicial  officer,  clothed  with  the  power  to  pro- 
nouqce  an  entry  void  upon  its  face  for  failure  to  comply  with 
the  law.  I  find  the  peremptory  requirement  that  the  grant 
shall  issue  to  the  claimant  when  he  presents  certain  papers, 
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but  the  most  minute  search  and  critical  examination  of 
chapter  17,  and  of  our  statutes  generally,  does  not  lead  to  the 
discovery  of  any  clause  or  section  under  which,  explicitly  or 
by  implication  of  the  law,  the  judicial  power  to  pass  upon 
the  sufficiency  of  an  entry  is  given  to  any  officer  or  tribunal 
other  than  Courts  erected  for  the  purpose  of  passing  upon 
such  issues  of  law  as  well  as  the  facts.  The  Constitution 
(Art.  4,  §  2)  declares  that  "  the  judicial  power  of  the  State 
shall  be  vested  in  a  Court  for  the  trial  of  impeachments,  a 
Supreme  Court,  Superior  Courts,  and  such  other  courts,  infe- 
rior to  the  Supreme  Court,  as  may  be  established  by  law." 

If  we  concede  the  soundness  of  the  abstract  proposition 
that  when  the  fc-'ecretary  refuses  to  issue  a  grant  upon  an 
entry  void  upon  its  face  the  Courts  will  not  use  the  writ  of 
mandainns  to  do  a  vain  thing  by  requiring  him  to  issue  it,  I 
seriously  doubt  whether,  since  the  enactment  by  the  Provin- 
cial Legislature  of  1777  of  the  first  laws  authorizing  the 
conveyance  of  public  lands  by  patent  in  the  name  of  the 
State,  a  single  entry  or  warrant  has  ever  been  forwarded  to 
the  Secretary  which,  upon  its  face,  appeared  to  cover  land 
not  subject  to  entry.  The  judicial  annals  of  the  State  for 
over  one  hundred  years  show  no  instance  where  tiie  Secre- 
tary of  State  has  refused  to  issue  for  any  such  reason,  and 
no  entry  upon  its  face  appearing  to  cover  land  that  could  not 
by  law  be  conveyed  by  grant.  The  ruling  of  the  Court  in 
this  case  is  an  innovation  certainly  upon  the  established 
practice,  and,  in  my  opinion,  is  such  a  departure  from  an 
important  principle  as  will  lead  to  confusion  and  give  rise 
to  unnecessary  litigation.  A  vague  entry  was  declared  not 
to  be  void  against  the  State,  nor  against  a  subsequent  pur- 
chaser with  notice,  because  the  location  is  made  certain  by 
the  survey,  and  because  it  was  and  is  deemed  public  policy 
to  have  our  vacant  lands  appropriated  by  our  people  and 
made  a  source  of  income  to  the  owners  as  well  as  the  State. 
Harris  v.  Emng,  1  Dev.  &  Bat.  Eq.,  374;  Bryson  v.  Dobsan, 
3  Ired.  Eq.,  138. 
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Where  persons  have  chosen  to  enter  and  obtiiin  grants  for 
land  not  subject  by  law  to  entry  the  Secretary  has  been 
accustomed  to  act  without  question  upon  the  certificate  of 
the  surveyor,  leaving  the  Courts  to  determine  what  interest 
passed  by  the  conveyance  as  against  the  State  or  against 
other  persons  claiming  under  the  State  through  other  pat- 
ents. The  persistent  efforts  of  owners  of  large  bodies  of 
land  to  establish  some  tribunal  empowered  to  pass  upon  the 
validity  of  entries,  have  proven  unavailing  because  of  the 
popular  opposition  to  imposing  any  restrictions  that  might 
postpone  the  making  out  of  grants.  The  Code  Commis- 
sioners reported  a  provision,  which  was  enacted  as  a  part  of 
section  2765  of  The  Code,  for  allowing  interested  parties  to 
show  cause  why  a  warrant  of  survey  should  not  issue,  bat, 
at  the  very  next  session  of  the  General  Assembly,  an  amend- 
ment was  passed  striking  out  that  provision  and  inserting  in 
lieu  the  words  "the  entry  taker  nhall  issue  and  deliver  to  the  sur- 
veyor or  enterer  a  proper  warrant  of  survey ,  in  ivhich  shall  ba 
copied  such  entry  xvitli  its  true  number  and  date"  The  same 
unecjuivocal  language  is  applied  to  the  issue  of  the  warrant 
by  the  entry  taker  as  that  used  in  reference  to  the  issue  of 
the  grant.  If  the  Secretary  of  State  has  "the  right"  to 
refuse  to  issue  the  patent  because,  according  to  his  own  view 
of  the  law,  the  entry  as  incorporated  in  the  warrant  appears 
prima  facie  to  cover  land  they  cannot  pass  by  grant,  what  is 
to  prevent  the  entry  taker  from  constituting  himself  a  Court 
with  jurisdiction  of  the  single  question  whether  the  entry 
is  not  upon  its  face  void  because  it  covers  land  that,  undera 
proper  construction  of  some  statute,  is  not  subject  to  grant? 
We  will  search  in  vain  for  any  legal  warrant  for  vesting  one 
of  these  officers  with  a  discretionary  right  to  disobey  a  posi- 
tive mandate  of  the  law  because  he  is  a  high  official  of  the 
executive  department  of  the  State,  while  the  lower  oflScialis 
denied  the  right  to  disregard  a  similar  requirement  for  the 
same  reason.     If  we  arbitrarily  establish  the  right  of  both 
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to  disregard  the  peremptory  requirement  of  the  law,  then 
we  will  erect  two  petty  tribunals,  not  heretofore  known  to  our 
law,  for  construing  all  statutes  authorizing  the  entering  and 
granting  of  lands. 

It  seems  to  me  manifest  that  the  Secretary  of  State  is  a 
ministerial  officer,  bound  to  obey  the  law  and  issue  grants 
upon  all  surveys  signed  by  the  surveyor  of  the  county  (or 
deputy  when  he  is  authorized  by  the  law  to  act  for  him),  and 
that  he  has  no  right  to  pass  upon  the  question  whether  the 
entry  is  void  upon  its  face.  If  we  concede,  however,  that, 
whatever  may  be  the  extent  of  his  power,  the  Courts  are  not 
required  to  compel  him  to  issue  a  void  grant,  I  maintain 
that  there  is  nothing  upon  the  face  of  the  entry  numbered 
39,  that  would  Jun/////  tin's  Court  In  prononi}cii\(j  it  void.  The 
statute  (§  27f)5  of  TIip.  Code)  as  amended,  provides,  that  "the 
claimant  of  land  shall  produce  to  the  entry  taker  a  ivriting 
aigncd  by  snch  claimant,  setting  forth  inhere  the  land  is  situated, 
the  nearest  water-courses,  mountains  and  remarkable  places 
and  such  water-courses  and  remarkable  places  as  may  be 
therein,  the  natural  boundaries  and  lines  of  any  other  per- 
son, if  any,  which  divide  it  from  other  lands,  and  every  such 
writing  shall  be  on  one  quarter  sheet  of  paper  at  least,  and 
endorsed  by  the  entry  taker  with  the  name  of  the  claimant, 
the  number  of  acres  claimed,  the  date  of  the  entry,  and  a 
copy  thereof  shall  be  entered  in  a  book  well  bound  and 
ruled  with  a  large  margin  in  spaces  of  equal  distance;  each 
space  to  contain  one  entry  and  every  entry  to  be  made  in 
the  order  of  time  in  which  it  shall  be  received  and  numbered 
in  the  margin."  This- is  all  of  the  statutory  provision  as  to 
the  form  of  entries,  and  its  requirements  are  declared  to  be 
largely  directory,  it  being  deemed  sufficient  if  the  survey 
contain  a  specific  description  though  the  entry  way  be  a 
"  floating  one ; "  not  upon  its  face  definitely  located.  Harris  v. 
Ewing,8npra;  Currie  \,  Gohson,  i  J ones^  Eq.,  25;  Mnnroev. 
McConnack,  6  Ired.  Eq.,  85.     The  effect  of  the  ruling  in  this 
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case  is  to  super-add  a  proviso,  not  only  that  it  shall  appear 
affirmatively  when  land  covered  by  water  is  entered  in  front 
of  an  incorporated  town  that  the  authorities  have  marked 
out  the  line  of  navigable  water,  as  the  statute  prescribes,  but 
that  this  new  requirement  shall  be  considered  mandatory, 
so  that  without  previous  compliance  on  the  part  of  the  cor- 
poration the  entry  shall  be  declared  void,  and  even  a  specific 
survey  shall  not  be  sufficient  to  make  it  effective  as  the  basis 
of  a  grant  from  the  State. 

The  material  portion  of  the  entry  declared  void  in  this 
case  is  the  following  description  : 

"  The  land  covered  by  water  in  part  of  Jacob  Wool's  wood- 
yard  wharf  in  the  town  of  Edenton,  running  out  from  the 
foot  of  said  wharf  south  between  lines  parallel  and  distant 
one  from  the  other  sixty-four  and  one-half  feet,  so  far  o^  the 
channel,  a  distance  of  one  hundred  and  forty-five  feet,  con- 
taining -_  acres." 

The  entry  which  is  declared  by  the  Court  to  be  upon  its 
face  valid  is  in  the  following  form : 

"  Jacob  Wool,  a  resident  of  Chowan  County  and  a  citizen  of 
the  State  of  North  Carolina,  makes  an  entry  of  the  following 
described  and  unappropriated  lands  to  such  uiSLvks  and  lines  on 
deep  water  and  at  the  channel  as  may  have  been  heretofore  indi- 
cated by  the  Board  of  Councilmen  of  the  town  of  Edenton,  in 
front  Jacob  Wool's  John  M.  Jones  lot,  bounded  on  the  north 
by  Blount  street,  on  the  east  by  lot  No.  187,  south  by  creek  and 
arm  of  Edenton  Bay,  and  on  the  west  by  lot  of  D.  W.  Roper, 

containing acres,  more  or  less,  to-wit,  lands  covered  by 

water  in  front  of  the  land  of  the  said  Wool  above  described, 
running  south  from  the  front  of  said  Wool  to  deep  water  at 
the  channel,  in  lines  parallel  and  confined  to  straight  lines, 
including  only  the  said  water-front  and  the  land  covered  by 
water  within  the  said  lines  to  deep  water  on  the  channel. 
This  entry  is  made  for  the  purpose  of  erecting  a  wharf,  and 
other  purposes  incident  thereto." 


J 


FEBRUARY  TERM,  1891.  743 


Wool  v,  Saunders. 


The  Code,  §2751,  provides  generally  that  all  unappropri- 
ated lands  belonging  to  the  State  shall  be  subject  to  entry, 
but  excepts  land  covered  by  navigable  water,  with  swamp 
lands  and  land  covered  by  the  waters  of  lakes.  The  excep- 
tion to  the  first  exception  is  that  littoral  and  riparian  owners 
may,  for  the  purpose  of  erecting  wharves,  enter  the  land  in 
which  they  before  had  a  qualified  property  by  the  common 
law  as  far  as  the  deep  water  (which,  of  course,  means  the 
margin  of  the  navigable  water).  Bond  v.  Wool,  107  N.  C, 
139.  When  such  entries  are  made  in  front  of  a  town,  the 
cor{iorate  authorities  are  required  to  "  regulate  the  line  on 
deep  water  to  which  entries  may  be  made.** 

It  will  be  conceded  that  if  Jacob  Wool's  wood-yard  was 
located  on  Edenton  Bay,  beyond  the  limits  of  an  incorporated 
town,  he  would  have  the  right  to  a  grant  for  the  land  covered 
l»y  the  water  in  his  front  as  far  as  the  channel  or  margin  of 
the  navigable  water,  and  iu\  entry  calling  for  the  channel  or 
for  navigable  water  wouUl  be  valid,  the  surveyor  being  of 
necessity  at  liberty  to  locate  the  line  of  the  channel.  There 
is  nothing  in  entry  No.  39,  except  the  expression,  "in  front 
of  Jacob  Wool's  wood-yard  in  the  town  of  Edenton,"  to  indi- 
cate that  the  land  lies  in  front  of  an  incorporated  town.  As 
the  Secretary  cannot  look  beyond  the  particular  entry  in 
passing  upon  its  validity  (according  to  the  view  taken  by  the 
Court),  I  respectfully  insist  that  neither  the  Secretary  of  State 
nor  this  Court  has  the  right  to  draw  the  inference  from  the 
fact  that  Edenton  is  called  a  town  in  the  entry  that  it  is  an 
incorporated  town,  when  the  act  incorporating  it  is  not  in 
evidence.  Toivn  of  Durham  v.  N.  C.  Railroad  (decided  at  this 
terra).  The  law  recognizes  the  fact  that  a  town  or  city  may 
exist  with  known  limits  and  streets  admitted  to  be  highways, 
but  without  corporate  existence.  Merriwether  v.  Garrett,  10 
Meyers'  Fed.  Dec,  Corp.,  §  2224.  The  opinion  of  the  Court 
rests  upon  the  idea  that  not  only  is  the  marking  of  the  line 
by  the  authorities  of  the  town  or  city  a  condition  precedent 
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to  the  acquisition  of  the  right  by  the  riparian  proprietor  to 
convert  his  qualified  ownership  into  an  absolute  property, 
but  that  even  where  such  line  has  been  marked,  and,  in  the 
absence  of  any  prescribed  statutory'  form  except  the  general 
one,  declared  by  this  Court  to  be  merely  directory,  the  entry 
must  be  pronounced  void  because  it  does  not  affirmatively 
appear  that  the  corporation  has  taken  action.  I  do  not  think 
theft  either  proposition  is  supported  by  reason  or  authority; 
'f)ut,  were  we  to  concede  that  any  grant  issued  to  the  appli- 
cant would  be  void  unless  the  corporation  had  previously 
fixed  its  outer  limit,  even  in  this  extreme  view  of  the  ease  I 
contend  that  the  presumption  of  law  would  be  that  the 
officials  named  had  discharged  the  duty  required  of  them  and 
in  the  proper  manner,  this  being  one  of  the  many  cases  in 
which  "act?  of  executive  officers  of  the  government  (e.g., 
Sheriffs,  Registers,  Treasurers,  Surveyors)  are  presumed  to  be 
regular,  so  far  as  to  throw  the  burden  of  pn.of  on  the  party 
collaterally  assailing  such  act  on  the  ground  of  irregularity.' 
2  Wharton  Ev.,  §§1318,  1297;  Best  on  Ev.,  §300;  United 
States  v.  Ross,  92  U.  S.,  284.  Entry  No.  39  extended  as  far 
as  the  "channel,''  that  word  being  used  to  designate  the 
nearest  portion  of  the  bay  where  vessels  could  pass.  The 
terra  "deep  water"  is  used  in  the  statute  to  denote  precisely 
the  same  thing.  I  think  that  the  presumption  of  law  is  that 
the  lines  mentioned  in  entry  No.  39  extended  only  to  the 
channel  or  deep-water  mark,  as  that  had  bee)}  imUcated  by  (he 
officers  authorized  to  mark  such  lines. 

But  I  further  maintain  that  it  is  not  essential  to  the  validity 
of  a  grant  to  a  riparian  proprietor  of  his  own  water-front  that 
the  corporation  should  fix  the  line  of  the  channel  before  the  entry 
■is  made.  It  has  been  decided  bv  this  Court,  and  settled  by 
the  leading  Courts  of  the  country,  that  littoral  and  riparian 
owners  have,  as  an  incident  to  their  ow^nership  of  adjacent 
land,  a  qualified  property  in  that  covered  bj'  water  on  their 
front  extending  to  navigable  water  (or  to  the  channel  or 
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deep  water).  Bond  v.  Wool,  ]07  N.  C,  150.  "It  does  not 
seem  tliat  the  General  Assembly  intended,  if  it  had  the  power 
to  do  so,  to  wrest  (by  The  Code,  §  2751)  from  the  riparian  pro- 
prietors any  rights  that  tliey  ah*eady  held,  but  simply  to 
allow  them  at  a  fair  [>rice  to  acquire  an  absolute  instead  of 
ii  qualified  property."  Ibid.,  154.  This  Court  has  held  that 
the  plaintiff  had  the  right  to  erect  a  wharf  at  the  channel 
on  the  margin  of  navigable  water  in  his  own  front,  and  that 
he  is  not  bound  to  await  the  action  of  a  corporation  in  whose 
limits  his  land  lies  before  building  it  though  he  erects  it 
subject  to  the  risk  of  losing  it  if  located  outside  of  the 
high-water  mark  subsequently  made  by  the  ci>rporate  author- 
ities. When  a  person  had  erected  a  wharf  before  the  passage 
of  the  Act  of  1854  (The  Code,  §2751),  the  Legislature,  in 
that  statute,  recognized  his  qualified  property  and  right  to 
erect  it  "  under  the  restrictions  and  the  terms"  prescribed  in 
that  act,  viz.,  provided  jt  should  fall  inside  the  deep-water 
•line  in  front  of  anv  town,  when  established  in  the  manner 
indicated  by  the  laws.  The  Code,  ^27o\.  Even  the  entry 
(No.  3S)  declared  to  be  valid  in  this  case,  calls  for  "such 
marks  and  lines  on  derp  wnier,  and  at  the  ehannel,  as* may  have 
been  heretofore  i)idieated,^^  etc.,  not  that  have  bem  designated, 
and  it  is  not  positively  asserted,  either  in  the  entry  or  the 
survey,  thnt  such  line  has  been  established,  though  the  high- 
water  mark  and  the  line  of  deep  water  are  called  for.  But 
the  law  recognizes  the  existence  of  a  line  <*f  deep  navigable 
water  to  which  the  qunlified  property  of  the  riparian  owner 
extended  before  the  Act  of  1854  was  passed,  and  if  it  should 
affirmatively  apj:)ear  that  the  line  has  been  marked,  it  must 
be  essential  to  state  it  n]oic  explicitly  than  it  is  stated  either 
in  entry  No.  3s  or  in  the  survey  of  it.  If  we  are  permitted 
to  infer  from  the  language  used  in  No.  38  that  the  line  has 
been  actually  maiked,  and  is  the  deep-water  line  called  for 
in  the  survey,  I  can  see  no  suflBcient  reason  why  the  chan- 
nel called  for  in  No.  30  should  not  be  presumed  to  have  been 
indicated  by  the  proper  officials  of  the  town. 
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The  opinion  of  the  Court  rests  upon  the  ground  that  it 
appears  affirmatively,  from  the  language  of  entry  No.  39, 
that  the  land  entere^l  is  covered  by  navigable  water,  and  that 
"such  land  is  not  the  subject  of  entry,  except  under  condi- 
tions prescribed  in  T^he  Code,  §  2751  (1),  one  of  which  is  "that 
the  town  corporation  shall  regulate  the  line  on  deep  water 
to  which  entries  may  be  made."  When  the  Colony  of  North 
Carolina  joined  the  other  colonies  in  declaring  its  independ- 
ence, all  vacant  lands  were  held  to  rest  ipso  facto  in  the  sov- 
ereign State  instead  of  in  the  British  King,  or  the  single 
Lord  Proprietor,  who  claimed  a  portion  of  it  under  a  grant 
from  the  Crown.  The  Act  of  1777  first  gave  to  the  citizen 
the  right  of  making  entries  upon  certain  conditions.  One 
of  these  conditions  was  that  the  lands  entered  raust  not 
cover  any  portion  of  the  territory  set  apart  to  the  Cherokee 
Indians.  Yet,  when  grants  were  made  for  land  along  the  line 
of  the  Cherokee  Nation,  it  was  never  thought  necessary  to 
set  forth  in  an  entry  that  it  was  located  east  of  said  line. 
Where  entries  were  made  and  grants  were  issued  after  the 
line  was  established,  by  treaty,  still  further  to  the  west,  it  was 
held  by  this  Court  repeatedly,  that  an  entry  and  grant  located 
on  the  Indian  boundary  line  and  covering  land  part'y  within 
and  partly  outside  of  the  prohibited  territory  were  only  void 
as  to  the  portion  within  the  Cherokee  boundaries.  Brown  v. 
Brown,  106  N.  C,  451.  I  do  not  see  the  obvious  reason  why 
when  a  riparian  proprietor,  in  attempting  to  acquire  the 
absolute  pr'opertj^  in.  land  covered  by  water  in  his  front 
co-extensive  with  his  qualified  property,  mistakes  the  line  of 
the  channel  as  subsequentl}'  marked  out  by  the  proper  offi- 
cers, he  should  not  be  treated  in  the  same  way  as  one  who, 
by  mistake,  has  located  his  entry  and  grant  so  as  to  extend 
beyond  the  Meigs  and  Freeman  line,  or  beyond  tlie  bound- 
ary of  the  county  in  which  the  entry  was  recorded.  It  is 
difficult  to  understand  how  the  rights  of  any  individual 
would  be  imperiled,  if  only  so  much  of  the  land  granted  as 
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should  lie  inside  of  the  line  ultimately  marked  by  the  town 
authorities  should  pass  by  the  grant.  It  is  certain  that  the 
State  has  no  ground  of  complaint  if  the  result  of  this  mis- 
take be  to  place  in  her  coffers  for  the  benefit  of  the  public 
schools  the  purchase-money  for  so  much  of  the  land  covered 
by  water  as  extends  beyond  the  established  high-water  mark, 
just  as  he  acquires  no  title  for  so  much  of  the  land  embraced 
in  his  grant  as  laps  upon  the  older  grant.  It  seems  to  me, 
therefore,  that  the  rule  laid  down  bv  this  Court  in  this  case 
is  arbitrary,  not  in  harmony  with  previous  adjudications  con- 
struing analagous  provisions  of  statutes  in  relation  to  entries 
and  grants,  and  is  not  supported  by  reason. 

Per  Cvriain,  Modified  and  aflfirmed. 


THE  STATE  v.  RUFUS  BEST. 

Liquor  ScUivff —  Minor  —  Witness  —  Evidence —  Indictment — 

J^iriance. 

1.  A  liquor  seller  who  suppHes  liquors  to  a  minor  to  drink,  at  ihe  request 

of  an  adult  who  pays  the  price,  is  guilty  of  a  violation  of  section 
1077  of  The  Code,  and  the  adult  is  also  guilty  as  an  aider  and 
abettor. 

2.  A  witness  is  competent  to  testify  to  the  reputation  in  his  own  family 

as  to  his  own  age. 

3.  An  indictment  described  the  person  to  whom  the  h'quor  was  sold  as 

B.  W.  T.,  Jr.,  who,  being  sworn,  gave  his  name  merely  B.  W.  T.: 
Held  to  be  no  variance,  the  "Jr."  being  only  descriptio  persotKe. 

This  was  an  indictment  for  a  misdemeanor,  tried  before 
Womack,  /.,  at  Fall  Term,  1890,  of  the  Superior  Court  of 
Greene  County. 

B.  W.  Taylor,  for  the  State,  testified :  "  I  bought  liquor 
from  defendant  at  his  bar  March,  1890."    The  witness  w^as 
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asked,  "  How  old  are  yon  reputed  to  be  in  your  family?" 
Objected  to  by  defendant.  Objection  overruled,  and  witness 
answered,  "  I  was  nineteen  years  old  last  Auo;ust."  Defend- 
ant excepted.  Witness  further  testified,  "  I  am  not  married. 
I  bought  a  half  pint  from  defendant,  and  paid  for  it  fifteen 
cents." 

The  defendant  testified:  "Sherman  Taylor  said  he  wanted 
me  to  go  to  the  bar;  that  he  wanted  to  buy  some  whiskey; 
he  said  he  wanted  to  get  Ben  Taylor  full,  or  something  of 
the  kind;  said  he  was  going  to  make  Ben  treat.  I  told  him 
I  could  not  sell  Ben  liquor  because  he  was  a  minor.  I  went 
into  the  bar.  Sherman  called  for  a  half  pint.  I  drew 
it.  Sherman,  Ben  and  John  Taylor,  and  John  Fields  and 
others  were  present.  Tiiey  drank  it,  Ben,  Sherman  and  John. 
They  were  the  only  ones  at  the  counter  drinking.  Sherman 
said  then  that  Ben  had  to  treat;  put  up  three  *  shorts.'  Ben 
walked  up  and  threw  some  money  on  the  courier.  I  said, 
*I  can't  take  the  money  from  vou.'  I  did  not  touch  it.  Sher- 
man  said,  *  That  is  all  right,'  and  took  the  money  off  and 
threw  on  the  counter  other  money.  I  took  it,  and  gave 
Sherman  his  change.  When  Sherman  called  for  the  three 
*  shorts,'  I  put  them  up  That  was  the  liquor  that  Ben  tried 
to  pay  for.     It  was  not  B.  W.  Taylor's  money." 

His  Honor  intimated  that  he  would  charge  the  jury  that, 
if  they  believed  the  defendant's  testimony,  they  would  find 
him  guilty.  The  defendant's  counsel  insisted  that  thedefend- 
ant's  testimony  did  not  establish  a  sale  or  gift  to  B.  AV.  Tay- 
lor, and  further  contended  that,  upon  the  evidence  of  Taylor 
himself,  there  was  a  fatal  variance  between  the  allegata  and 
probata^  in  that  from  the  evidence  of  the  State's  witness  him- 
self he  was  B.  W,  Taylor,  and  it  was  alleged  in  the  indict- 
ment that  the  sale  was  made  to  B.  W.  Taylor^  Jr, 

His  Honor  instructed  the  jury  to  return  a  verdict  of  guilty, 
which  they  accordingly  did.  Judgment  was  thereupon  ren- 
dered, from  which  the  defendant  appealed. 
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The  Attorney  General,  for  the  State. 
Xo  counsel  contra. 

Clark,  J.:  The  defendant  testified  that  he  knew  that 
B.  W.  Taylor  was  a  minor;  that  at  the  instance  of  another 
person,  an  adult,  he  furnished  at  his  bar-room  said  minor 
and  the  adult  with  a  drink  each  of  spirituous  liquor;  that 
he  refused  to  receive  pay  from  the  minor,  but  received  it 
from  the  adult.  Putting  aside  the  palpable  evasion  of  the 
law  which  was  thus  attempted,  the  fact  remains  that  the 
minor,  who  was  unmarried,  received  and  drank  spirituous 
liquor  at  the  hands  of  the  defendant.  That  he  furnished  it 
at  the  request  of,  and  for  a  consideration  paid  by,  the  adult, 
makes  the  "dealer"  none  the  less  liable.  State  \\  Wallace, 
94  N.  C,  827.  No  one,  not  even  the  father  of  the  minor, 
could  have  authorized  him  to  furnish  the  liquor  to  the  minor. 
State  v.  Laurence,  97  N.  C,  492.  His  Honor  properly  told 
the  jury,  if  they  believed  the  te-timony,  to  find  the  defendant 
guilty.     State  v.  Scoggins,  107  N.  C,  959. 

The  exception  to  evidence  was  without  merit.  The  wit- 
ness was  competent  to  testify  to  his  own  age  according  to  the 
reputation  in  the  family.  Abb.  Tr.  Ev.,  87. 

The  indictment  was  for  a  sale  to  B.  W.  Taylor,  Jr.,  with 
a  second  count  charging  that  defendant  did  "give  away" 
liquor  to  the  same.  The  witness  merely  gave  his  name  as 
B.  W.  Taylor.  There  was  nothing  in  the  evidence  or  circum- 
stances tending  to  show  any  doubt  as  to  his  identity  with  the 
person  mentioned  in  the  indictment.  This  was  not  a  vari- 
ance. The  "Jr."  is  no  part  of  the  name,  but  a  mere  '^descri])- 
iio  persons^" 

It  may  be  observed  that  the  adult  who  procured  the 
defendant  to  furnish  the  liquor  to  the  minor  was  equally 
indictable,  for  though  not  a  "  dealer"  he  was  accessory  to  the 
violation  of  the  law,  and  in  misdemeanors  all  accessories  are 
indictable  as  principals. 

Per  Curiam.  No  error. 
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THE  STATE  v.  J.  M.  BURKE. 

Indictment  ^Quashing — Fahe  Pretence. 

1.  A  false  representation  that  a  mule  '*  was  sound,  would  work  well 

and  would  not  kick,"  made  knowingly  with  intent  to  cheat  and 
defraud,  and  by  means  of  which  the  prosecutor  was  cheated  and 
defrauded  of  his  money,  etc.,  constitutes  the  offence  of  false 
pretence. 

2.  An  indictment  ought  not  to  be  quashed  for  want  of  precision  or 

redundancy,  when  it  can  be  seen  from  the  entire  instrument  that 
the  charge  plainly  appears. 

MoTiox  to  quash  indictment,  heard  at  January  Term, 
1891,  of  Robeson  Superior  Court,  Amifield,  J.,  presiding. 

The  defendant  is  charged  with  the  offence  of  fake  pretence  j 
in  violation  of  the  statute  {The  Code,  §  1025).  The  indict- 
ment charges  that  the  defendant,  at,  etc.,  "  unlawfully  and 
knowingly  devising  and  intending  to  cheat  and  defraud  of, 
did  then  and  there  unlawfullj',  knowingly  and  designedly, 
falsely  pretend  to  J.  W.  McRae  that  a  certain  mule  which 
he,  the  said  J.  M.  Burke,  proposed  to  trade  to  the  said  J.  W. 
McRae  was  sound  and  worked  well  and  would  not  kick, 
whereas,  in  truth  and  fact,  mule  was  not  sound,  would  not 
work  well  and  would  kick,  as  he,  the  said  J.  M.  Burke,  then 
and  there  well  knew,  by  color  and  means  of  which  said  false 
pretence  and  pretences  the  said  J.  M.  Burke  did  then  and 
there  unlawfully,  knowinglj^  and  designedly  obtain  from  the 
said  J.  W.  McRae  one  hundred  dollars,  being  then  and  there 
the  property  of  the  said  J.  W.  McRae,  with  intent  to  cheat 
and  defraud,  to  the  great  damage  of  the  said  J.  W.  McRae, 
contrary,"  etc. 

The  defendant  appeared  and  moved  to  quash  the  sama 
The  Court  allowed  the  motion,  and  the  Solicitor  for  the  State 
having  excepted,  the  State  appealed  to  this  Court. 
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The  Attorney  General^  for  the  State. 
No  counsel  for  defendant. 

Mkrrimon,  C.  J.:  The  indictment  is  not  very  formal  and 
precise.  There  is  some  unnecessary  repetition  and  redun- 
dancy in  charging  the  offence  that  might  well  be  omitted, 
but  it  serves  every  essential  purpose.  The  false  pretence,  and 
the  purpose  to  defraud  thereby,  are  charged  in  the  words  of 
the  statute,  and  clearly. 

The  word  "said,'^  which,  strictly,  ought  to  appear  in  the 
indictment  next  before  the  word  "  mule,"  at  the  end  of  the 
other  words,  "whereas,  in  truth  and  fact,"  is  obviously  and 
sufficiently  implied  from  the  connection  and  purpose  plainly 
appearing.  The  inadvertent  omission  does  not  affect  the 
substance  or  prejudice  the  defendnnt. 

The  false  representations  as  to  certain  qualities  of  the  mule 
certainly  constituted  false  pretence  when  made,  as  charged, 
to  defraud.  They  are  not  the  mere  "tricks  of  trade,"  bluster, 
puffs  and  empty  boast  on  the  part  of  one  putting  his  prop- 
erty on  the  market.  They  were  seriously  made  w^ith  particu- 
lar motive  in  connection  with  a  proposition  to  sell  the  mule 
for  a  price  to  be  increased  by  reason  of  them  and  the  con- 
fidence they  gave  rise  to.  As  charged,  they  were  made  in 
business  earnest  on  the  part  of  the  defendant  and  so  accepted 
and  acted  upon  by  the  prosecu'or,  and,  as  charged,  they  were 
made  with  the  positive  intent  to  defraud.  Thus  the  offence 
is  sufficiently  charged.  State  v.  Hefner,  84  N.  C,  751;  State 
v.  Munday,  78  N.  C,  448 ;  State  v.  Mickle,  94  N.  C,  843 ;  State 
V.  Sherrill,  95  N.  C,  663.  It  was  not  necessary  to  charge  or 
prove  an  intent  to  defraud  any  particular  person.  The  Code, 
§  1025. 

There  is  error.  The  judgment  must  be  reversed  and  fur- 
ther proceedings  had  in  the  action  according  to  law. 

Reversed. 
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THE  STATE  v.  F.  D.  KOONCE.  Jr. 
Appeal  from  Magidrate*H  Court — Trial  De  Novo. 

Upon  a  trial  and  conviction  beft>re  a  Justice  of  the  Peace  the  defendant 
moved  in  arrest  at  judgmpnc.  which  motion  was  refused,  and  he 
appealed  to  the  Supt^rior  Court:  Held,  that  the  appeal  brought  up 
the  whole  case,  and  the  defendant  was  entitled  to  a  trial  de  noro. 

« 

Criminal  action,  heard  upon  appeal  from  a  Justice  of  the 
Peace  at  Fall  Term,  1890,  of  Onslow  Superior  Court,  Arm- 
fields  J.y  presiding. 

The  defendant  was  charged  criminally  before  the  Mavor 
of  the  town  of  Richlands,  in  the  county  of  Onslow,  with  the 
violation  of  an  ordinance  of  that  town,  and  convicted.  He 
appealed  to  the  Superior  Court.  In  that  Court,  upon  motion 
of  the  Solicitor  for  the  State,  the  State  warrant  was  allowed 
to  be  amended ;  '*  the  appeal  was  withdrawn,"  and  "  by  agree- 
ment" the  case  was  remanded  to  the  Mayor  for  trial.  After- 
wards, upon  application  of  defendant,  the  Mayor  transferred 
the  case  to  a  Justice  of  the  Peace  to  be  tried  before  him. 
The  defendant  demanded  a  jury  trial,  which  was  had.  There 
was  a  verdict  of  guilty,  and  thereupon  the  defendant  moved 
in  arrest  of  judgment.  The  motion  was  overruled,  and 
judgment  was  given  against  the  defendant,  and  he  appealed 
to  the  Superior  Court.  In  that  Court  the  Solicitor  "  insisted 
that  the  defendant,  by  asking  at  Spring  Term,  1890,  that  the 
case  be  remanded  to  be  settled  by  the  lower  Court,  and  by 
order  of  the  Court  to  that  effect,  had  lost  his  right  to  a 
further  appeal."  The  defendant  thereupon  said  that  **he 
only  asked  to  be  heard  in  this  (the  Superior)  Court  on  his 
motion  in  arrest  of  judgment."  The  Court  refused  to  hear 
that  motion,  and  granted  the  motion  of  the  Solicitor  to 
"  amend  the  warrant  so  as  to  recite  the  town  ordinance  on 
which  it  is  based,  and  otherwise  conform  it  to  the  facts  found 
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on  the  trial."  The  (lefendant  objected,  and  excepted.  It 
seems  the  amendments  were  made,  but  they  do  not  appear 
in  the  transcript  of  the  record.  The  Court  overruled  the 
motion  in  arrest  of  judgment,  gave  judgment  Against  the 
defendant,  and  he  appealed  to  this  Court. 

The  Attorney  Generaly  for  the  Stale. 
Mr.  S,  W,  Mei'f  for  defendant. 

Merrimon,  C.  J.:  The  proceedings  and  conduct  of  this 
case  have  been  irregular  and  confused.  The  Superior  Court 
should  have  tried  the  defendant  upon  the  first  appeal  from 
the  judgment  of  the  Mayor,  but  he  cannot  complain  that 
this  was  not  done.  The  offence  charged  is  but  a  petty  mis- 
demeanor, and  the  appeal  was  "  withdrawn,"  it  seems,  at  his 
instance, and  "by  agreement"  the  case  was  remanded  to  the 
Mayor  to  be  disposed  of  by  him.  Afterwards  the  defendant 
had  the  case  transferred  to  a  Justice  of  the  Peace,  and  he 
was  tried  before  that  magistrate.  It  must  be  taken  that  he 
consented  to  such  course  of  procedure,  and  he  is  concluded 
by  it,  subject  to  his  right  of  appeal  to  the  Superior  Court. 

The  appeal  by  the  defendant  from  the  judgment  of  the 
Justice  of  the  Peace  took  the  case  into  the  Superior  Court, 
not  to  be  heard  there  simply  as  to  a  motion  in  arrest  of 
judgment  or  on  any  exception  to  any  pertinent  decision,  order 
or  judgment  of  the  Justice  of  the  Peace  in  the  action,  but  to 
be  tried  upon  the  whole  merits  anew.  The  statute  {The 
Code,  §  900)  explicitly  prescribes  that  "  in  all  cases  of  appeal 
(from  the  judgment  of  a  Justice  of  the  Peace)  the  trial  shall 
be  anew,  without  prejudice  from  the  former  proceedings." 
When,  therefore,  the  appeal  reached  the  Superior  Court,  that 
Court  ought  to  have  proceeded  in  the  action  as  to  the  trial 
de  novo,  and  it  might  allow  all  proper  amendments  of  the 
proceedings,  including  the  State  warrant,  to  that  end.  The 
defendant  might  have  pleaded  nolo  contendere,  guilty  or  not 
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guilty ;  and  so,  before  pleading  and  afterwards,  by  permission 
of  the  Court,  he  might  have  moved  to  quash  the  warrant. 
State  V.  Quick,  72  N.  C,  241 ;  State  v.  Powell,  86  N.  C,  640. 

The  motion  in  the  Superior  Court  to  arrest  the  judgment 
in  the  Court  of  the  Justice  of  the  Peace  had  no  pertinency, 
because  the  action  was  there  to  be  tried  anew  and  without 
regard  to  the  verdict,  motions  and  judgment  before  the  Jus- 
tice of  the  Peace.  The  Superior  Court  was  not  a  court  of 
errors — it  had  jurisdiction  to  try  and  dispose  of  the  case, 
which  it  obtained  by  virtue  of  the  appeal.  The  Court  had 
authority  to  allow  the  State  w-arrant  to  be  amended  as  it  did 
do,  but  it  could  not  thereupon  at  once  proceed  to  judgment 
against  the  defendant.  It  appears  that  the  latter  pleaded 
not  guilty,  though  the  plea  does  not  appear  in  the  record 
before  us.  The  Court  should  have  required  him  to  pleader 
demur.  If  he  pleaded  not  guilty,  he  should  have  been  put 
upon  his  trial.  If  he  pleaded  nolo  contendere,  or  guilty,  the 
Court  might  have  proceeded  to  give  judgment.  But  there 
was  no  trial,  no  verdict  of  a  jury,  no  plea  that  warranted 
the  judgment  from  which  the  defendant  appealed.  The 
judgment  seems  to  have  been  rendered  by  inadvertence 
occasioned  by  the  confusion  and  irregularities  in  the  pro- 
ceedings in  the  course  of  the  action. 

Error. 


j 


FEBRUARY  TERM,  1891.  755 


State  r.  Ewino. 


THE  STATE  v.  W.  T.  EWING  and  D.  A.  EWING. 

Landlord  and    Tenant — Unlawful   Seizure   of    Crop — Special 

Verdict. 

1.  To  constitute  the  offence  of  an  unlawful  seizure  of  crops  by  the  land- 

lord, under  The  Code,  %  1759,  it  is  not  essential  that  the  landlord 
should  take  forcible  or  even  manual  possession  of  them — the 
offence  will  complete  if  he  exercises  that  possession  or  control 
which  prevents  the  tenant  from  gathering  and  removing  his  crop 
in  a  peaceable  manner. 

2.  The  fact  that  the  jury,  in  a  criminal  action,  specially  found  the  facts 

and  submitted  them  to  the  Court  for  an  opinion  as  to  whether  they 
hhould  acquit  or  convict,  and  the  Court  being  of  the  opinion  that 
the  defendants  were  not  guilty  thereon  so  adjudged  and  directed 
a  verdict  of  not  guilty  to  be  entered,  dues  not  constitute  a  general 
verdict  of  not  guilty,  but  amounts  to  a  special  verd.ct,  and  from 
-  the  judgment  thereon  the  SUite  cnn  appeal. 

3.  The  practice  in  nspect  to  the  manner  in  which  special  verdicts  should 

be  rendered  is  stated. 

Indictment  for  unlawfully  seizing  and  appropriating 
crops,  tried  at  Fall  Terra,  1890,  of  the  Superior  Court  of 
Montgomery  County,  Bynurn,  /.,  presiding. 
The  jury  found  the  following  special  verdict: 
"That  in  February,  1889,  one  S.  T.  Usher  rented  from  the 
defendants  in  the  county  of  Montgomery,  the  turpentine 
boxes  on  certain  land  belonging  to  the  defendants  in  said 
county  for  the  ensuing  turpentine  season;  that  the  turpen- 
tine season  ordinarily  begins  in  the  month  of  March  and 
lasts  until  the  following  March ;  that  said  Usher  in  the 
month  of  September  following  paid  to  the  defendants  the 
rent  he  contracted  to  pay,  it  being  a  monied  rent ;  that  in 
December,  1889,  defendants  rented  the  land  and  the  turpen- 
tine boxes  for  the  year  1890  to  another  man  ;  that  prior  to 
the  1st  day  of  January,  1890,  the  said  Usher  had  not  taken 
from  the  boxes  all  of  the  turpentine  of  the  running  of  the 
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season  of  1889;  that  on  the  14th  day  of  January,  1890,  the 
said  Usher  sent  his  hands  to  take  from  the  said  boxes  the 
said  turpentine  and  the  hands  were  forbidden  by  defendants 
from  taking  the  same,  and  in  consequence  of  said  forbidding 
they  did  not  take  the  same;  that  there  were  about  four  bar- 
rels of  turpentine  left  in  the  boxes  of  the  crop  of  1889  which 
had  been  produced  by  the  labor  of  said  Usher  and  his 
employees;  that  said  Usher  never  did  get  the  said  turpen- 
tine in  consequence  of  the  forbidding  of  his  hands  by 
defendants  to  gather  the  s<^me;  that  said  Usher  was  not 
indebted  to  defendants  or  either  of  them  for  any  advances 
made  to  him;  that  defendants  did  not  get  the  turpentine, 
but  that  it  was  gathered  by  their  tenant  for  the  year  1S90, 
the  defendants  received  their  rent  from  him." 

Upon  the  special  finding  of  facts  by  the  jury,  the  Court 
being  of  the  opinion  that  the  defendants  were  not  guilty  so 
adjudged,  and  ordered  a  verdict  of  not  guilty  to  be  entered 
and  gave  judgment  discharging  the  defendants;  from 
which  judgment,  the  Solicitor  for  the  State  prayed  an 
appeal. 

The  Attonuij  General,  for  the  State. 

Memr8.  J.  B.  BatcJiclor  and  ./.  C,  Black  (by  brief),  for 
defendants. 

Mekrimon,  C.  J.:  The  stsiiute  (The  Code,  §  1754)  prescribes 
that  "w^hen  lands  shall  be  rented  or  leased  by  agreement, 
written  or  oral,  for  agricultural  purposes,  or  shall  be  culti- 
vated* by  a  cropper,  unless  otherwise  agreed  between  the 
parties  to  the  lease  or  agreement,  any  and  all  crops  raised 
on  said  lands  shall  be  deemed  and  held  to  be  vested  in  pos- 
session of  the  lessor  or  his  assigns  at  alltimes,  until  the  rents 
for  said  lands  shall  be  paid,  and  until  all  the  stipulations 
conti\ined  in  the  lease  or  agreement  shall  be  performed,"  etc., 
and  it  further  gives  the  landlord  and  his  assigns  a  civil  rem- 
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edy  prescribed  in  case  th^  lessee,  cropper  or  tlje  assigns,  or 
either  them, "  shall  remove  the  crop,  or  any  part  thereof,"  from 
the  lands  without  the  consent  of  the  lessor  or  his  assigns,  etc. 
The  same  statute  {The  Code,  §  1755)  gives  the  lessee  or  crop- 
per, or  the  assigns  of  either,  a  like  civil  remedy  against  the 
lessor  or  his  assigns  in  case  he  or  they  "shall  get  the  actual 
possession  of  the  cro{),  or  any  part  thereof,  otherwise  than  by 
the  mode  prescribed  in  the  preceding  section,"  etc.,  and  refuse 
upon  notice  "to  make  a  fair  division  of  said  crop,  or  to 
paj'  over  to  such  lessee  or  cropper,  or  the  assigns  of  either, 
such  part  thereof  as  he  may  be  entitled  to  under  the  lease  or 
agreement,"  etc.  These  and  other  like  statutory  provisions 
extend  to  leases  of  turpentine  trees.     The  Code,  §  1762. 

The  purpose  of  the  statute  (The  Code,  §  1759),  which  makes 
it  a  misdemeanor  on  the  part  of  the  lessee  or  cropper,  or  the 
assigns  of  either,  to  remove  the  crop,  or  any  part  thereof, 
without  the  consent  of  the  lessor  or  his  assigns,  etc.,  and  like- 
wise on  the  part  of  the  landlord  to  "  unlawfully,  willfully, 
knowingly  and  without  process  of  law%  and  unjustly,  seize 
the  crop  of  his  tenant  when  there  is  nothing  due  him,"  etc., 
is  to  render  the  statutory  provisions  and  regulations  above 
referred  to  more  effective,  and  this  penal  provision  must  be 
interpreted  in  that  light  and  in  that  view.  It  embraces  both 
the  landlord  and  the  tenant,  and  intends  the  more  effectu- 
ally to  secure  their  respective  rights  as  prescribed. 

It  appears  that  the  prosecutor  had  leased  turpentine  trees 
from  the  defendants  and  made  the  crop,  but  had  not  gath- 
ered the  whole  thereof;  that  his  term  of  lease  was  not  over, 
but  he  was  out  of  the  possession  of  the  trees  and  the  land 
on  which  they  were  situate;  that  he  had  paid  the  defendants 
all  the  rents  due  them,  and  owed  them  nothing  for  advance- 
ments or  expenses;  that  he  sent  his  servants  back  to  gather 
and  remove  the  remaining  ungathered  part  of  the  crop;  that 
they  went  to  do  so  and  the  defendants  forbade  them  to  gather 
the  crop  so  remaining,  and  accordinglj'  they  did  not;  that 
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the  defendants,  before  the  prosecutor's  lease  was  over,  leased 
the  same  trees  to  tenants  for  the  next  ensuing  year,  and  these 
tenants  were  allowed  to  take  the  balance  of  the  prosecutor's 
crop  and  use  it  for  their  own  purposes. 

The  defendants  had  possession  of  the  laud,  the  turpentine 
trees  and  the  boxes  in  them  containing  the  prosecutor's 
ungathered  crop  of  turpentine.  Such  being  the  facts,  clearly 
the  prosecutor  might  have  maintained  his  civil  action,  as 
allowed  by  the  statute  above  mentioned,  against  the  defend- 
ants to  recover  the  ungathered  part  of  his  crop.  The  defend- 
ants had  no  shadow  of  right  to  detain  it,  or  prevent  the  owner 
or  his  servants  from  gathering  and  removing  it.  AVe  are  also 
of  opinion  that  the  defendants,  in  the  just  sense  and  con- 
templation of  the  statute  {The  Code,  §  1759),  "unlawfully, 
willfully,  knowingly,  and  without  process  of  law,  and  un- 
justly," seized  the  crop  of  their  tenant,  the  prosecutor,  when 
there  was  nothing  due  them,  and  thereby  committed  a  mis- 
demeanor. They  violated  the  spirit  and  certain  purpose  of 
the  statute  first  above  referred  to,  and  did  that  which  the 
penal  provision  just  cited  intends  to  prevent.  They  had 
possession  of  the  turpentine  trees,  the  boxes  in  them  contain- 
ing the  ungathered  crop  of  the  prosecutor  that  he  had  a 
right  to  gather,  and  when  they  refused  to  allow  his  servants  to 
gather  the  same  they  thereby  manifested  their  purpose  to, 
and  did,  in  contemplation  of  the  statute,  "seize,"  take  pos- 
session and  control  of  such  ungathered  crop.  The  word 
"seize"  is  used  in  the  sense  of  taking  unlawful  actual  pos- 
session of  the  crop  by  force  actually  used  or  plainly  implied. 
To  constitute  the  offence,  it  is  not  necessarv  that  the  land- 
lord  shall  take  possession  of  the  crop  inianxi  forti,  or  manual 
possession  of  it  at  all;  it  will  be  complete  in  this  respect  if 
ho.  takes  possession  and  control  thereof  in  such  way  as  pre- 
vents and  excludes  the  tenant  from  gathering  and  removing 
his  crop  in  a  peaceable  and  orderly  manner.  This  the  stat- 
ute intends  he  shall  have  the  right  to  do. 
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The  defendants  asserted  their  purpose  to  have  and  take 
the  exclusive  possession  when  they  forbade  the  prosecutor 
to  remove  his  crop,  and  the  latter,  on  that  account,  desisted 
from  doing  so.  That  such  was  their  purpose  was  made  the 
more  manifest  by  the  fact  that  they  let  the  turpentine  trees 
to  other  tenants  and  allowed  them  to  take  the  prosecutor's 
remaining  crop.  . 

We  are,  therefore,  of  opinion,  that  upon  the  special  ver- 
dict, the  Court  should  have  decided  that  the  defendants  were 
guilty. 

It  was  contended  on  the  argument  that  an  appeal  did  not 
lie  in  this  case  in  favor  of  the  State,  because,  as  suggested, 
there  was  a  verdict  of  not  guilty.  This  contention  is  founded 
in  misapprehension.  It  very  obviously  appears  from  the 
record  that  the  jury  intended  to,  and  certainly  did,  render  a 
.^ipecial  verdict  embodying  all  the  material  facts  of  the  case. 
This  they  did,  and  no  more;  and  this  it  was  their  province 
to  do.  This  verdict  remains,  and  appears  as  part  of  the 
record,  and  the  judgment  of  the  Court  is  founded  upon  it. 
The  jury  could  not  go  further  and  render  two  verdicts — one 
special  and  the  other  general — so  that  both  might  prevail  at 
the  same  time.  To  do  so  would  involve'practical  absurdity. 
The  Court  did  not  set  the  special  verdict  aside.  It,  in  effect, 
simply  decided  that  upon  this  verdict  the  defendants  were 
not  guilty,  and  gave  judgment  in  their  favor.  The  entry  of 
the  verdict  "not  guilty"  was  not  the  finding  of  the  jury;  it 
was  the  order  of  the  Court  upon  the  special  verdict,  and  was 
not  necessary — perhaps  it  might,  ought,  to  have  been  omit- 
ted— as  it  served  no  useful  purpose.  State  v.  Moore,  7  Ired., 
228. 

On  the  argument  it  was  brought  to  our  attention  that  some 
confusion  and  inconsistency  have  prevailed  in  the  numerous 
decisions  of  this  Court  in  respect  to  special  verdicts  in  crimi- 
nal cases.  We  have  examined  the  cases  cited,  and  others, 
and  upon  mature  consideration  we  tliink  it  better  that,  upon 
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the  special  verdict  in  a  case,  the  Court  should  simply  declare 
its  opinion  that  the  defendant  is  guilty  or  not  guilty,  and 
enter  judgment  accordingly.  Indeed,  the  simple  entry  of 
judgment  in  favor  of  or  against  the  defendant  would  besufiS- 
cient.  This  is  substantially  the  practice  as  pointed  out  in 
State  V.  Moore,  supra.  It  is  plain  and  convenient,  will  pre- 
vent further  conflict  of  decision,  and  should  be  observed. 

Error. 


THE  STATE  v.  WILLIAM  BIGGERS  et  al. 

Statute,Sy  liepeal  and  Construction — Fences — Indict nunt  -  Juns- 

diction. 

1.  There  is  no  repuKnancy  or  conflict  between  chapter  516,  Lawh  1889. 

and  section  1062  of  The  Code.  The  lattf  r  statute  was  enacted  to 
protect  enclosures  made  by  fences,  walls,  etc.,  while  the  former 
was  passed  to  protect  the  fences  there  mentioned  erecied  on  the 
land,  irrespective  of  the  fact  whether  they  completely  surrounded 
or  enclosed  it.  <*r,any  part  of  it.  In  an  indictment  under  the  lat- 
ter it  is  necessary  to  aver  and  prove  that  the  fence  or  wall  sur- 
rounded or  enclosed  the  field,  or  other  premises  enumerated 
therein,  while  under  the  former  no  8uch  averment  is  required. 
Of  the  latter  the  Superior  Court  hasoiiginal  jurisdiction:  (»f  the 
former  a  Justice  of  the  Peace  has  original  jurisdiction. 

2.  An  indictment  which  charges  that  the  defendant  did  cut  and  destroy 

•*a  wire  fence  enclosing  a  pasture''  may  be  maintained  under 
The  Code,  g  1063. 

3.  An  older  statute  will  not  t»e  held  to  be  repealed  by  a  later  one  by 

implication,  unless  the  two  are  irreconcilably  inconsistent. 

Indictment,  tried  at  Fall  Term,  1890,  of  Cabarrus  Supe- 
rior Court,  before  Bynuvi,  J. 

The  defendants  were  found  guilty.  There  was  a  motion 
in  arrest  of  judgment  on  the  following  grounds: 
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"  First.  It  appeared  that  the  offence  was  committed  in  May, 
1889,  and  the  indictment  was  found  at  Fall  Term,  1889,  and 
the  Superior  Court  did  not  have  jurisdiction  of  the  offence 
when  the  bill  was  found,  or  when  judgment  was  to  be  pro- 
nounced. 

"  Secondly.  That  there  were  two  statutes  in  reference  to  the 
same  offence — section  1062  of  The  Corfe',  and  the  Act  of  1889, 
ch.  516 — and  the  one  of  subsequent  date  changes  the  punish- 
ment of  the  same,  and  the  indictment  dees  not  by  proper 
averment  refer  lo  the  statute  under  which  it  was  found,  so 
that  the  Court  can  see  the  measure  of  punishment  to  be 
inflicted." 

Motion  in  arrest  allowed,  and  the  Court  gave  judgment 
discharging  the  defendants,  and  the  State  appealed. 

The  Attanie]/  General^  for  the  State. 

Mr.  W.  J.  MonU/oniery  (by  brief),  for  defendants. 

AvEKY,  J.:  The  General  Assembly  of  North  Carolina 
passed  an  Act  (Laws  of  1889,  ch.  516)  which  took  effect  June 
1st,  1889,  and  contained  the  following  provisions: 

"Section  1.  That  any  person  who  shall  willfully  destroy, 
cut  or  injure  any  part  of  a  wire  fence  situated  on  the  land 
of  another  shall  be  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  shall  be  imprisoned  not  exceeding  thirty 
days  or  fined  not  exceeding  fifty  dollars. 

"Skc.  2.  That  a  fence  composed  partly  of  wire  and  parth' 
of  wood  shall,  for  the  purpose  of  this  act,  be  deemed  and 
taken  to  be  a  wure  fence." 

The  Code,  §  1062,  contains  the  provision  that  "any  person 
who  shall  unlawfully  and  willfuTly  burn,  destroy,  pull  down, 
injure  or  remove  any  fence,  wall  or  other  enclosure,  or  any 
part  thereof,  surrounding  or  about  any  yard,  garden,  culti- 
vated field  or  pasture,  or  any  church,  grave-yard,  factory  or 
other  house  in  which  machinery  is  used,  shall  be  guilty  of  a 
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misdemeanor."  By  limiting  the  punishment  as  prescribed 
in  the  Constitution  (Art.  14,  §27)  the  offence  created  by  the 
former  act  was  brought  within  the  jurisdiction  of  a  Jus- 
tice of  the  Peace,  while  that  enacted  by  The  Code  is  cog- 
nizable in  the  Superior  Court.  This  indictment  was  found 
in  the  Superior  Court  and  charged  that  the  defendants,."wilh 
force  and  arms  at  and  in  the  county  aforesaid,  a  certain  wire 
fence  (enclosing  a  pasture)  several  hundred  yards  long,  the 
property  of  H.  C.  Lefler  then  and  there  situate,  unlawfully, 
willfully  and  violently  did  cut  and  destroy  for  the  space  aud 
distance  of  two  or  three  hundred  yards,  and  that  the  said 
William  Biggers,  James  Day,  John  Biggers  and  M.  C,  Big- 
gers,  the  said  wire  fence  above  described,  by  the  means  afore- 
said did  then  and  there  unlawfully  and  willfully  greatly 
injure,  deface  and  damage,"  etc. 

The  rule  laid  down  in  this  Court  in  State  v.  WisCy  6CN.C, 
120,  was  that  where  the  Legislature  had  passed  two  acts  iu 
reference  to  the  same  offence,  and  the  later  act  changes  the 
punishment,  the  indictment  must,  by  proper  averment,  refer 
to  the  statute  under  which  it  was  found,  so  that  the  Court 
may  see  the  exact  character  of  the  offence  and  the  nature 
and  measure  of  the  punishment  to  be  imposed.  The  Act  of 
1889  does  not  refer  to  section  1062  of  The  Codcy  and  does  not 
purport  upon  its  face  to  amend  it,  nor  are  the  provisions  of 
the  former  act  repugnant  to  those  of  the  previous  statute. 
Though  a  wire  fence  may  be  included  in  the  generic  term 
"fence,"  the  Act  of  1846  {The  Code,  §1062)  was  passed  to 
protect  enclosures  made  by  stone  walls,  palings,  or  in  any 
other  way,  around  cultivated  fields,  pastures,  churches  or 
grave-yards,  while  the  later  act  manifestly  might  have  been, 
and  probably  was,  intended  to  protect  fences  made  in  the 
ordinary  way  by  fastening  wire  to  w^ooden  posts,  and  erected 
as  a  barrier  against  trespassers  on  one  side  of  a  piece  of  land, 
w^hile  on  the  other  three  sides  no  impediment  is  placed  in 
the  way  of  those  w^ho  would  enter  upon  it     To  constitute 
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the  offence  created  by  the  later  act,  it  is  not  necessiiry  that 
the  land  should  be  completely  surrounded  or  enclosed,  but 
it  is  sufficient  if  the  wire  fencing  injured  or  destroyed  be 
situate  upon  the  land.  Should  the  owner  of  a  piece  of  wood 
land,  abutting  on  a  public  or  private  highway,  erect  of  wire 
and  posts,  instead  of  using  slats,  an  obstruction  like  that 
described  in  the  case  of  State  v.  Robeiis,  101  N.  C,  744,  any 
person  injuring  or  destroying  it  would  now  be  guilty  of  a 
misdemeanor,  cognizable  in  the  Court  of  a  Justice  of  the 
Peace,  but  the  facts  agreed  upon  in  the  case  would  not  now, 
any  more  than  in  the  year  1888,  sustain  a  charge  of  injuring 
a  fence  enclosing  land  preferred  in  the  Superior  Court,  unless 
it  were  averred  and  proven  that  it  surrounded  a  cultivated 
field,  a  pasture,  a  church  or  a  grave-yard.  Indeed,  it  is  not 
improbable  that  the  opinion  in  that  case,  published  in  the 
fall  of  the  year  1888,  suggested  the  propriety  of  allowing 
land-holders  to  protect  their  land  against  trespassers  by  the 
use  of  wire  fences. 

The  indictment  charges  the  cutting,  destroying  and  injur- 
ing of  a  wire  fence  "enclosing  a  pasture,"  and  the  State  was 
bound  to  prove  the  averment  as  made  that  the  fence  did 
enclose  a  pasture.  On  the  other  hand,  no  such  averment 
is  necessary  in  the  indictment  under  the  Act  of  1889,  and 
though  it  might  lie  in  a  case  where  a  wire  fence  in  fact  sur- 
rounded a  field  or  pasture,  it  would  be  as  unnecessary  to 
aver  that  as  to  set  forth  the  fact  that  a  wire  fence  enclosed  a 
piece  of  woodland. 

Where  two  statutes  are  not  in  conflict,  it  is  familiar  learn- 
ing that  an  indictment  is  often  so  drawn  that  it  may  be  sus- 
tained under  either,  just  as  it  often  happens  that  an  indict- 
ment may  be  held  good  as  a  charge  of  the  statutory  offence, 
or  the  offence  growing  out  of  the  same  transaction  at  com- 
mon law.  There  is  no  conflict  between  the  two  enactments. 
The  later  act  was  passed  to  protect  land-owners  against  a 
wrong  that  the  Court  had  declared  was  not  indictj  ble  under 
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the  previous  act.  The  principle  (stated  in  State  v.  Ijong,  78 
N.  C,  571,  and  approved  in  State  v.  Williavis,  97  N.  C,  456) 
that  the  repeal  of  an  act  pending  a  prosecution  for  the  offence 
created  under  it  arrests  the  proceeding  and  Avithdraws  all 
authority  to  pronounce  judgment,  even  after  conviction,  has 
no  application  in  our  case,  because  the  two  statutes  are  not 
repugnant,  and  there  was  no  necessity  for  a  clause  saving 
indictments  already  pending,  unless  there  had  been  some 
conflict.  A  later  statute  is  held  to  repeal  by  implication  an 
older  enactment  with  which  it  is  irreconcilably  inconsistent 
to  the  extent  of  such  repugnancy ;  but  the  two  must  be  recon- 
ciled, if  it  can  be  done  by  any  fair  construction.  State  \. 
Mansey,  103  N.  C,  358;  State  v.  Cmter,  65  N.  C,  339. 

We  attach  no  importance  to  the  fact  that  the  Act  of  1889 
went  into  effect  on  1st  of  June,  1^89,  and  that  the  indict- 
ment was  found  at  the  Fall  Term,  1889,  and  the  appeal  being 
by  the  State  from  an  order  arresting  judgment,  we  cannot 
look  bevond  the  record  and  take  notice  of  the  testimonv 
offered. 

We  think  the  indictment  is  good  under  section  1062  of 
The  Code,  which  is  not  modified  or  repealed  in  whole  or  in 
part  by  the  Act  of  1889.  The  bill  being  otherwise  in  the 
usual  form,  or  containing  all  that  is  essential  of  approved 
precedents  used  in  indictments  under  the  provisions  of  The 
Code  referred  to,  it  is  not  material  that  a  particular  kind  of 
fence  was  specified  instead  of  using  the  generic  term.  The 
the  words  "enclosing  a  pasture,"  in  the  connection  in  which 
they  appear  in  the  bill,  constitute  a  sufficient  averment  that 
the  fence  injured  or  destroyed  surrounded  and  enclosed  a 
pasture. 

There  was  no  ground  for  arresting  the  judgment,  and, 
therefore,  the  judgment  of  the  Court  below  is  revei'sed. 

Reversed. 
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THE  STATE  v.  R.  P.  ROSEMAN. 

Assault  and  Battery — Deadly   Weapon  —  Serious  Injury — 

Jurisdiction — Punishment. 

An  indictment  charged  that  tlie  defendant  made  an  assault  up<jn  the 
prosecutrix  with  a  **  deadly  wea^Hin,  to-wit,  a  club,"  etc.  On  the 
trial  it  appeared  that  the  defendant  wai  the  keeper  of  a  jail  and 
resided  therein  with  his  family;  that  his  wife  was  seriously  ill ; 
that  the  prosecutrix  was  imprisoned  in  the  j^il  and  was  conduct- 
ing herself  in  a  loud,  boisterous  and  disorderly  manner,  and 
refused  to  desist  when  ordered  by  the  defendant ;  that  thereupon 
he  took  her  to  another  apsirtment  and  gave  her  a  severe  whipping 
with  a  buggy  whip,  cutting  the  flesh  on  her  back  and  arms.  The 
defendant  was  convicted  and  fined  one  hundred  dollars :  Held, 
(I)  the  Su()erior  Court  had  jurisdiction  ;  (2)  the  punishment  was 
within  the  discretion  of  lie  Court  below,  and  would  not  be 
rf* viewed  hy  the  Supreme  Court. 

Indictmkxt,  tried  at  Si)ring  Term,  1891,  of  Rowan  Supe- 
rior Court,  Bynum,  J.,  presiding. 

The  indictment  charges  that  the  defendant  made  an  assault 
upon  the  prosecutrix  "  with  a  certain  deadly  weapon,  to-wit, 
a  club  of  the  length  of  three  feet  and  one  inch  in  diameter," 
etc.  He  pleaded  not  guilty.  On  the  trial  it  appeared  that 
the  prosecutrix  was  confined  in  the  common  jail  of  Rowan 
County  and  the  defendant  was  the  keeper  of  the  jail ;  that 
on  one  night  she  sang  and  made  much  disagreeable  noise  to 
the  discomfort  of  the  defendant's  wife,  who  w^s  lying  in  a 
room  of  the  first  story  of  the  jail  and  very  ill;  that  the 
prosecutrix  refused  to  obey  the  jailor's  command  to  cease 
making  noise,  etc.  Whereupon,  he  carried  her  down  (she 
was  confined  on  the  third  floor)  to  the  second  floor  and 
whipped  her;  that  witness  did  not  see  him  whipping  her, 
as  he  (witness)  was  on  the  third  floor,  but  heard  the  licks 
and  heard  the  woman  hollowing;  that  he  hit  her  fifteen  or 
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twenty  licks,  some  of  the  prisoners  said  twenty-eight;  that 
he  then  brought  her  back  up  stairs;  her  arms  and  back  were 
cut  and  bleeding ;  that  some  of  the  prisoners  told  him  he 
ought  not  to  have  whipped  that  woman  that  way,  and  that 
defendant  said  he  had  whipped  her  with  a  buggy  whip,  etc. 

The  prosecutrix  testified,  among  other  things,  that  the 
defendant  carried  her  down  to  the  second  floor,  got  a  whip 
and  whipped  her,  that  she  did  not  know  how  many  licks  he 
gave  her — that  she  had  on  nothing  but  her  chemise — her 
arms  and  neck  were  bare ;  that  he  cut  the  blood  out  of  her 
arms  and  back ;  that  it  did  not  disable  her ;  that  the  places 
healed  up  in  a  week  or  two;  that  the  defendant  did  not 
take  the  shackles  off  her  when  he  whipped  her,  etc.  There 
was  evidence  tending  to  show  that  the  prosecutrix  was  a 
low,  bad  woman,  etc.,  that  the  defendant  had  directed  her  to 
hush  and  she  would  not,  etc.;  that  his  wife  was  very  ill,  etc. 

There  was  a  verdict  of  "guilty  "  and  judgment  thereupon 
that  the  defendant  pay  a  fine  of  one  hundred  dollars,  from 
which  he  appealed  to  this  Court,  assigning  as  error,  first,  that 
the  Court  had  not  jurisdiction,  and  secondly,  that  the  fine 
was  excessive. 

• 

The  Attorney  General^  for  the  State. 
Mr.  John  W.  Mauney,  for  defendant. 

Merrlmon,  C.  J. :  Clearly  the  Court  had  jurisdiction.  The 
indictment  charges  an  assault  with  a  deadly  weapon,  describ- 
ing it,  and  that  serious  injury  was  done.  The  evidence  cer- 
tainly tended  to  prove  that  the  assault  was  made  with  a 
deadly  weapon,  and  that  serious  damage  was  done,  but  if  it 
had  turned  out  that  the  evidence  only  proved  a  simple 
assault,  the  Superior  Court  would,  nevertheless,  have  juris- 
diction, might  receive  a  verdict  of  "guilty,"  and  proceed  to 
judgment,  as  it  did  do.  This  is  so,  because  that  Court  has 
general  jurisdiction  of  assaults,  assaults  and  batteries,  and 
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affrays,  and,  having  gained  jurisdiction  in  a  particular  case, 
it  will  continue  to  hold  and  exercise  the  same  until  it  shall 
be  disposed  of  in  the  course  of  procedure.  This  is  settled. 
The  Corfe,  §892;  Sfate  v.  Ihmes,  85  N.  C,  553;  Slate  v.  Ray, 
89  N.  C,  587;  State  v.  Huntley,  91  N.  C,  017;  State  v.  Shelly, 
98  N.  C,  673;  State  v.  Earnest,  id.,  740;  State  v.  Phillips,  101 
N.  C,  786. 

And  so,  also,  if  a  simple  assault  had  been  charged,  this 
would  have  apparently  given  the  Superior  Court  jurisdiction, 
and  the  burden  would  have  been  on  the  defendant  to  show 
that  twelve  months  (Acts  1889,  ch.  504)  had  not  elapsed  since 
the  offence  was  committed,  and  next  before  the  Superior 
Court  took-  jurisdiction.  State  v.  Earnest,  s^ipra,  and  the  cases 
there  cited. 

It  must  be  conceded  that  the  prosecutrix  behaved  badly, 
and  greatly  provoked  and  annoyed  the  defendant  and  dis- 
tressed his  sick  wife;  but  she  was  in  prison,  and  helpless. 
While  the  jailer  (the  defendant)  had  the  right  to  subdue  her 
outbreak  and  keep  her  in  subordination  by  reasonable  and 
proper  means,  he  had  not  the  shadow  of  right  to  gratify  his 
feelings  of  revenge  or  to  inflict  upon  her  such  a  cruel  and 
terrible  beating  with  a  horse-whip.  We  cannot  hesitate  to 
say  that  the  injury  inflicted  was  serious,  and  that  the  fine 
imposed  was  clearly  within  the  discretion  of  the  Court.  State 
v.  Miller,  94  N.  C.  902,  904. 

Affirmed. 
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THE  STATE  v.  MARTIN  PEEPLES 
Basta  rdy — Presumption. 

1.  Ic  is  not  Decessary  that  a  bastardy  proceeding  should  show  affirma- 

tively that  the  mother  of  the  bastard  was  a  single  woman— that 
fact  will  be  presumed. 

2.  The  fact  that  the  mother  of  the  alle^ced  bastard  was  married,  only 

raises  a  presumntion  that  the  child  was  legitimate. 

3.  Where  it  appeared  that  the  affidavit  upon  which  a  bastardy  warrant 

issued,  was  sworn  before  a  Justice  of  the  Peace  by  the  mother,  it 
will  be  presumed  to  have  been  voluntarily  made,  nothing  to  the 
contrary  being  shown. 

Bastardy  prockkding,  tried  before  Byaum,  J.,  at  Febru- 
ary Term,  1891,  of  Forsyth  Superior  Court  upon  an  appeal 
from  a  Justice's  Court. 

The  State  introduced  the  affidavit  of  the  woman  upon 
which  the  warrant  had  been  issued,  and  rested  its  case.  The 
defendant  introduced  no  evidence,  and  asked  the  Court  to 
instruct  the  jury  that  the  affidavit  was  insufficient  and  not 
a  prima  facie  case.  The  Courts  refused,  and  instructed  the 
jury  to  return  a  verdict  against  the  defendant,  and  entered 
judgment  thereon.  Defendant  appealed,  and  assigned^  as 
exceptions — 

1.  That  it  does  not  appear  that  the  affidavit  of  the  woman 
was  vohintary. 

2.  That  it  did  not  appear  by  the*affidavit  that  the  mother 
was  a  single  woman. 

3.  That  the  warrant  did  not  conclude  "against  the  statute 
in  such  case  made  and  provided." 

The  Attornei/  General  and  Mr.  R.  B.  Glenn,  for][the  State. 
Mr.  J.  S.  (rrogan,  for  the  defendant. 


J 
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Clark,  J.:  1.  An  inspection  of  the  aflSdavit  shows  that  it 
was  sworn  out  by  the  woman  before  a  Justice  of  the  Peace. 
It  appears  to  be  voluntary,  and  there  is  nothing  to  indicate 
the  contrary. 

2.  It  is  not  necessary  that  it  should  appear  affirmatively 
that  the  woman  is  a  single  woman.  If  she  is  a  married 
woman,  that  is  a  matter  of  defence,  and  only  then  to  the 
extent  of  raising  a  presumption  that  the  child  is  legitimate. 
State  V.  Pettaway,  3  Hawks.,  623.  There  is  no  presumption 
of  law  that  she  is  married  rather  than  single;  indeed,  "it  is 
to  be  assumed  that  she  is  a  single  woman  until  it  is  made  to 
appear  that  she  is  married."  State  v.  Allison,  Phil.,  346; 
State  ex  rel.  Hicks  v.  Higgins,  72  N.  C,  226.  In  a  very  recent 
case,  State  v.  McDuffie,  107  N.  C,  885,  which  was  an  indict- 
ment for  fornication  and  adultery,  it  is  held  that  the  single 
state  being  the  first  in  order  of  time,  is  presumed  to  continue 
till  a  change  to  the  married  state  is  shown. 

3.  The  proceeding  is,  in  the  main,  civil  in  its  nature  (State 
v.  Carson,  2  D.  &  B.,  368;  State  ex  rel,  Adams  v.  Pate,  Busb., 
244;  State  v.  Higgins,  supra), smd  the  conclusion  "against  the 
form  of  the  statute,"  etc.,  is  unnecessary.  But  were  it  a  crimi- 
nal action  such  conclusion  was  mere  form,  and  immaterial, 
as  has  been  repeatedly  held.  State  v.  Sykes,  104  N.  C,  694; 
State  V.  Kirkman,  104  N.  C,  911;  State  v.  Harris,  106  N.  C, 
682;  State  v.  Peters,  107  N.  C,  876. 

Affirmed. 
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THE  STATE  v.  WILL.  FESPERMAN. 

Assault  and  Battery — Jurisdiction — Deadly  Weapon — Statute— 

Punishment, 

1.  Where  the  indictment  charges  an  assault  with  a  deadly  weapon,  but 

the  proof  shows  a  simple  assault,  committed  within  less  than  six 
(now  twelve)  months  since  the  finding  of  the  bill,  the  jurisdiction 
of  the  Superior  Court  is  not  ousted. 

2.  Chapter  152,  Laws  1891,  does  not  take  away  the  jurisdiction  of  the 

Superior  Courts  of  assaults  with  deadly  weapons  when  no  serious 
injury  has  been  inflicted. 

8.  The  Constitution  makes  the  measure  of  punishment  which  a  Justice 
of  the  Peace  may  impose  the  test  of  his  exclusive  jurisdiction  in 
criminal  actions,  therefore  an  act  which  simply  declares  that 
Justices  of  the  Peace  shall  have  exclusive  jurisdiction  of  certain 
offences,  without  fixing  the  punishment  within  the  constitutional 
limit,  is  inoperative,  especially  where  there  is  an  unrepealed  stat- 
ute leaving  the  punishment  to  the  discretion  of  the  Court. 

Appeal  from  Stanly  Superior  Court,  Fall  Term,  1890, 
Bynunif  J,,  presiding. 

The  Attorney  General^  for  the  State. 
No  counsel,  contra. 

Clark,  J.:  The  indictment  charges  an  assault  "with  a 
certain  deadly  weapon,  to-wit,  a  shovel  of  the  weight  of  five 
pounds."  The  special  verdict  finds  that,  in  fact,  the  assault 
was  made  by  the  defendant  with  his  fist  and  within  six 
months  before  the  true  bill  was  found.  It  has  been  repeatedly 
held  that  when  the  indictment  in  the  Superior  Court  charges 
an  assault  with  a  deadly  weapon,  the  Court  retains  jurisdic- 
tion although  in  the  proof  simple  assault  only  shall  be 
shown.  State  v.  Ray,  89  N.  C,  587 ;  StaJte  v.  Reaves^  85  N.  C, 
553 ;  State  v.  Ounninghamy  94  N.  C,  824 ;  ^<de  v.  Eam^^,  98 
N.  C,  740.    The  cases  in  which  the  jurisdiction  of  theSupe- 
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rior  Court  is  ousted  by  showing  that  the  assault  was  within 
six  months  (now  twelve  months  by  virtue  of  ch.  504,  acts 
188t))  before  indictment  found,  are  limited  to  those  in  which 
the  charge  in  itself  is  of  a  simple  assault.  I^te  v.  Porter^ 
101  N.  C,  713,  and  cases  there  cited.  The  Court  below  was, 
therefore,  plainly  in  error  in  holding  as  the  law  stood  at  the 
time  of  the  trial  (1890)  that  the  Superior  Court  did  not  have 
jurisdiction. 

It  is  insisted,  however,  that  by  virtue  of  chapter  152,  Acts 
1891,  a  magistrate  has  no  jurisdiction  of  an  assault  with  a 
deadly  weapon  if  no  serious  damage  was  done.  There  is  in 
the  act  no  exception  as  to  pending  actions,  and  the  present 
case  differs  in  that  respect  from  Slate  v.  WattSy  85  N.  C,  517. 
But  if  it  is  conceded  that  the  act  applies  to  pending  cases,  we 
are  of  opinion  that  it  does  not  confer  jurisdiction  of  assaults 
with  a  deadly  weapon  upon  magistrates  in  any  case. 

The  Constitution  restricts  the  jurisdiction  of  Magistrates 
in  criminal  matters  to  cases  '^  where  the  punishment  cannot 
exceed  a  fine  of  $50  or  imprisonment  for  thirty  days."  It 
is  not  competent,  therefore,  for  the  Legislature  to  confer 
jurisdiction  upon  Magistrates  of  any  offences  of  which  the 
punishment  aflSxed  by  law  may  exceed  that  limit.  The 
Codey  §  987,  which  was  not  amended,  still  prescribes  that 
assaults  with  a  deadly  weapon  may  be  punished  by  fine  and 
imprisonment,  in  the  discretion  of  the  Court.  It  is  true 
that  chapter  152,  Acts  1891,  amending  The  Codey  §  892,  pur- 
ports to  give  Magistrates  exclusive  original  jurisdiction  of 
all  assaults  in  which  no  serious  damage  is  done,  and  of  all 
criminal  matters  arising  in  their  counties  "where  the  punish- 
ment prescribed  by  law  shall  not  exceed  a  fine  of  fifty  dol- 
lars or  imprisonment  for  thirty  days."  We  might  surmise 
that  the  intention  was  to  confer  jurisdiction  upon  Magis- 
trates in  cases  where,  though  a  deadly  weapon  was  used,  no 
serious  damage  was  inflicted.  But  the  punishment  for 
assaults  with  a  deadly  weapon  in  all  cases,  whether  serious 
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damage  is  or  is  not  inflicted,  being  left  unchanged— "fine 

and  imprisonment  in  the  discretion  of  the  Court"  (The  Or;((e, 

§  987),  whatever  may  or  may  not  have  been  the  legislative 

intent  in   amending  The   Code,  §  892,  the  amendatory  act 

could  not  confer  upon  the  Justice's  Court  jurisdiction  of  an 

ofience,  the  punishment  affixed  to  which  may  exceed  the 

constitutional  limit  of  such  Court.     The  Constitution  makes 

the  punishment  which  the  Court  has  authority  to  impose  the 

test  of  a  Magistrate's  jurisdiction.     It  was  competent  forthe 

Legislature  to  reduce  the  punishment  of  this  offence  within 

the  jurisdiction  of  a  Justice,  and  the  Justice  would  thereupon, 

ipso  facto,  acquire  jurisdiction  even  without  further  provision, 

but  an  act  in  terms  prescribing  that  a  Justice  of  the  Peace 

shall  have  jurisdiction  of  an  offence,  without  reducing  the 

punishment  within  the  constitutional  limitation  upon  that 

offence,  is  of  no  effect.     This  has  been  often  decided.    Sate  v. 

Perry,  71  N.  C,  522;  State  v.  CJierrij,  72  N.  C,  123;  State  v. 

Heidelbnrg,  70  N.  C,  496 ;  SMe  v.  Vcrmington,  71  N.  C,  264, 

The  judgment  is  reversed,  and  the  case  remanded  that  the 

Court  below  may  pass  sentence  upon  the  special  verdict  in 

accordance  with  this  opinion. 

Reversed 


THE  STATE  v.  WILLIAM  KIRBY. 

Disturbing  Religious  Coiigregaiioiis, 

The  defendant  and  another  engaged  in  a  fight  about  thirty- five  yards 
from  a  church  in  which*  at  the  time,  a  cong^regation  was  engaged 
in  religious  worship.  One  who  was  present  at  the  fight  ran  to 
the  church  and  called  out,  **  They  are  fighting  at  the  fire/'  whereby 
the  congregation  was  disturbed.  The  jury  found  that  the  coogre- 
gation  would  not  have  been  disturbed  but  for  the  fact  of  their 
attention  being  caUed  to  the  fight  in  the  manner  described:  HM^ 
the  defendant  was  not  guilty  of  disturbing  a  religious  congrega- 
tion. 
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Indictment  for  disturbing  a  religious  congregation,  tried 
before  Bynum,  J.,  at  March  Term,  1891,  of  Wilkes  Superior 
Court. 

The  jury  found,  as  a  special  verdict,  that  the  defendant 
and  another  engaged  in  a  fight  outside  of,  and  about  thirty- 
five  yards  from,  the  church,  while  the  congregation  was 
assembled  for  divine  worship;  that  during  the  fight  some 
one  ran  to  the  church  and  called  out,  "They  are  fighting  out 
yonder  at  the  fire,"  whereupon  many  of  the  congregation 
ran  out,  and  services  suspended  ;  that  when  the  members  of 
the  congregation  got  out  to  the  fire  the  fight  was  over.  The 
jury  further  found  that  the  language  used  by  the  defendants 
during  the  fight  and  quarrel  was  not  loud  enough  to  have 
disturbed  the  congregation,  and  they  were  not  disturbed  by 
the  fuss  at  the  fire,  and  would  not  have  been  disturbed  if 
some  one  had  not  run  to  the  church  and  called  out  that  they 
were  fighting. 

The  Court  being  of  opinion,  upon  the  facts  found,  that  the 
defendant  was  not  guihy,  so  held,  and  the  verdict  and  judg- 
ment were  accordingly  entered.     Appeal  by  the  State. 

The  Attorney  General^  for  the  State. 
No  counsel  for  the  defendant. 

Clark,  J. — after  stating  the  case:  The  special  verdict 
having  found  as  a  fact  that  "  the  congregation  was  not  dis- 
turbed by  the  fuss  (i.  c.,  the  quarrel  and  fight)  at  the  fire," 
we  do  not  see  how  it  could  be  held  that  the  congregation 
was,  notwithstanding,  disturbed  thereby. 

It  is  found  that  the  congregation  was  disturbed  by  some 
one  excitedly  reporting  that  there  was  a  fight.  This  was  not 
the  act  of  the  defendant,  nor  was  it  necessarily  the  result  of 
his  actions.  It  should  have  appeared  clearly,  and  not  by 
inference  only,  that  by  the  judgment  of  the  Court  the  defend- 
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ant  was  discharged  {State  v.  Hazdl,  95  N.  C,  623),  but  the 
Attorney  General  admits  that  such  was  the  fact,  and  con- 
sents that  the  record  may  be  amended  so  as  to  show  it. 

AfBrmed. 


THE  STATE  v.  E.  W.  STUBBS. 
Fomiicatioii  and  Adultery — Evidence — Indictment, 

1.  The  declarations  of  a  party  made  after  the  commission  of  the  offeoce 

with  which  he  is  charged,  not  res  gestcR,  are  incompetent  as  eri- 
denoe  for  him. 

2.  The  rejection  of  evidence  cumulative  in  its  nature,  and  of  slight 

importance,  will  not  constitute  ground  for  a  new  trial. 

3.  Evidence  of  the  conduct  of  persons  indicted  for  fornication  and  adul- 

tery, since  the  institution  of  the  prosecution,  may  be  received  in 
explanation  of  their  relations  prior  to  the  time  of  the  finding  of 
the  bill. 

4.  An  indictment  for  fornication  and  adultery  which  did  not  charge 

that  defendants  did  '*  lewdly  and  lasciviously  associate,"  etc.,  bat 
does  charge  that  they  "  unlawfully  did  associate,  bed  and  cohabit 
together,  and  did,  then  and  there,  commit  fornication  and  adul- 
tery," sufficiently  describes  the  offence. 

Appeal  from  Catawba  Superior  Court,  Fall  Term,  1890, 
Arvifieldf  J,,  presiding. 

The  defendant,  and  a  feme  defendant,  who  did  not  appeal, 
were  indicted  for  the  offence  of  fornication  and  adultery, 
and  pleaded  not  guilty.  There  was  a  trial  and  verdict  of 
guilty,  and  judgment  thereon,  from  which  the  male  defend- 
ant appealed  to  this  Court. 

The  Attorney  General,  for  the  State. 
No  counsel  for  defendant. 

Merrimon,  C.  J.:  The/ewie defendant, on  the  cross-exami- 
nation of  a  witness  for  the  State,  asked  the  latter  whether,  on 
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some  occasion  while  she  was  in  possession  of  property  of  the 
male  defendant,  and  before  the  indictment,  she  had  not  told 
the  witness  that  her  brother  had  driven  her  from  home,  and 
that  her  father  had  paid  the  male  defendant,  who  had  mar- 
ried her  cousin,  to  take  her  on  his  farm  as  a  work-hand? 

The  question  had  reference  to  declarations  of  the  feme 
defendant  made  after  the  offence  charged  in  the  indictment. 
The  evidence,  if  material,  was  properly  rejected.  What 
a  party  says  exculpatory  of  himself  after  the  offence  was 
committed,  and  not  part  of  the  res  gcMse^  is  not  evidence  for 
him.  Otherwise  he  might  make  evidence  for  himself.  State 
V.  McNair,  93  N.  C,  628,  and  cases  there  cited;  State  v.  Ward, 
103  N.  C,  419;  State  v.  Moore,  104  N.  C,  744. 

The  appellant  testified  in  his  own  behalf,  and  was  asked 
if  he  had  not  heard  the  feme  defendant's  father  order  her 
to  leave  his  house,  and  if  he  had  not  seen  letters  from  her 
father  and  brother  declaring  she  could  not  stay  at  her  father's 
house.  Upon  objection,  the  Court  excluded  reference  to  the 
letters.  The  evidence  seems  to  have  been  of  slight  import- 
ance, and  the  mere  mention  of  letters  was  simply  cumula- 
tive, if  evidence  at  all.  The  exclusion  complained  of  was, 
in  any  view  of  it,  too  slight  to  constitute  ground  for  a  new 
trial.  Whitehurst  v.  Hyman,  90  N.  C,  487;  McGowan  v. 
Railroad,  95  N.  C,  417;  Livingston  v.  Dunlap,  99  N.  C,  268. 

The  State  produced  evidence  tending  to  show  that  the 
defendants  had  been  seen  driving  together  since  the  prose- 
cution began,  and  this  was  received  in  connection  with  other 
evidence  going  to  show  their  lascivious  association  within 
two  years  next  before  this  action  began.  As  to  this  evidence 
the  Court  instructed  the  jury  "that  they  could  only  find  the 
defendants  guilty  upon  proof  of  this  association — bedding 
and  cohabiting  with  each  other  within  two  years  next  before 
the  finding  of  the  bill  of  indictment — but  that  the  evidence 
offered  of  acts  before  that  time,  and  also  acts  after  finding  of 
the  bill  of  indictment,  should  be  considered  by  them  as 
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explaining  the  relation  of  the  parties  within  the  two  years 
preceding  the  finding  of  the  bill."  This  is  assigned  as  error. 
The  objection  is  unfounded.  The  evidence  objected  to  was 
received  in  connection  with  other  pertinent  evidence,  and  as 
tending  in  some  degree  to  prove  the  adulterous  character  of 
the  association  of  the  parties.  State  v.  Giiest^  100  N.  C.,410; 
State  V.  Wheeler,  104'  N.  C,  893. 

The  motion  in  arrest  of  judgment  cannot  be  allowed.  The 
indictment  sufficiently  charges  the  substance  of  the  oflfence. 
It  does  not  charge,  in  the  terms  of  the  statute,  as  regularly 
it  should  do,  that  the  defendants  did  "lewdly  and  lascivi- 
ously associate,"  etc.,  but  it  does  charge  that  they  "unlaw- 
fully did  associate,  bed  and  cohabit  together,  and  then  and 
there  did  commit  fornication  and  adultery,  contrary  to  the 
form  of  the  statute,"  etc.,  and  it  also  charged  that  they  were 
"not  united  together  in  marriage."  All  this  must  imply 
that  they  did  "  lewdly  and  lasciviously  associate."  State  v. 
Lashley,  84  N.  C,  754.  It  is  always  safer  and  better  to  charge 
the  statutory  offence  in  the  words  of  the  statute,  when  this 
can  be  conveniently  done,  but  when  the  offence  is  charged 
substantially,  in  all  respects,  the  indictment  must  be  upheld 
as  sufficient. 

There  is  no  error,  and  the  judgment  must  be  affirmed. 

Affirmed. 


THE  STATE  v.  W.  M.  HALL. 

Forgery — Indictment — Mis-triaL 

1.  While  an  intent  to  dtr fraud  is  an  essential  element  of  forgery,  it  is 
not  essential  that  any  person  be  actually  defrauded,  or  that  any 
act  be  done  other  than  the  fraudulent  making  or  altering  of  the 
instrument. 
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2.  An  indictment  charging  an  intent  to  defraud  A  may  be  sustained  by 

proof  of  an  intent  to  defraud  A  and  B. 

3.  It  is  not  now  necessary  in  an  indictment  for  forgery  to  allege  the 

name  of  the  party  intended  to  be  defra  ided.     The  Code,  §  1191. 

4.  The  trial  Court  may,  in  its  discretion,  direct  a  mis-trial  as  to  one  of 

the  defendants  in  an  indictment^  and  proceed  to  verdict  and  judg- 
ment as  to  the  others. 

5.  The  forgery  of  an  order  containing  a  requ^'St  that  the  person  intended 

to  be  defrauded  would  send  the  defendant  cert<)in  goods  therein 
named  is  a  mifedemeanor  at  common  law,  and  an  indictment  there- 
for may  be  sustained  independent  of  the  statute  on  the  subject. 

Appeal  from  Fall  Term,  1890,  of  Stanly  Superior  Court, 
Byiiuvi,  /.,  presiding. 

The  defendant  and  one  Freeman  were  indicted  at  Fall 
Term,  1889,  for  forgery  of  the  following  paper-writing: 

"Mr.  Miller,  pleas  send  me  3  gals,  whiskey  I  will  send  you 
money.  Dolph  Shaver. 

Dec.  the  24h  1888." 

There  were  two  counts  in  the  bill  of  indictment,  the  first 
charging  the  forgery  with  intent  to  defraud  Miller,  and  the 
second  with  intent  to  defraud  Shaver. 

At  Spring  Term,  1890,  the  defendants  were  put  upon  their 
trial.  The  defendant  Freeman  was  convicted,  but  the  jury 
having  failed  to  agree  upon  a  verdict  as  to  the  defendant 
Hall,  the  Court  directed  a  mis-trial  as  to  him.  At  Fall  Term, 
1890,  he  was  again  placed  on  trial. 

It  was  in  evidence  that  Miller  and  one  Basinger  were  part- 
ners, distilling  and  selling  liquor;  that  the  order  set  out  in 
the  bill  was  fraudulently  signed  by  said  Hall  without  the 
authority  of  Shaver;  that  it  was  presented  at  the  place  of 
business  of  Miller  &  Basinger  to  Basinger  by  said  Freeman, 
w^ho  obtained  the  liquor  on  it  and  delivered  it  subsequently 
to  Hall.  The  other  facts  are  not  set  out,  as  there  was  no 
exception  taken  to  the  evidence. 
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The  defendant  asked  the  following  instructions: 
*  1.  That  there  is  a  variance  between  the  allegations  con- 
tained in  the  bill  of  indictment  and  the  proof,  in  that  the 
bill  of  indictment  alleges  that  the  order  alleged  to  be  a 
forgery  was  made  with  an  intent  to  defraud  Manuel  Miller, 
while  the  proof  showed  that  the  whiskey  was  obtained  from 
James  Basinger. 

2.  That  there  is  no  proof  that  any  whiskey  was  obtained 
on  the  order  from  Miller. 

The  Court  refused  the  instructions  asked,  and,  in  lieu 
thereof,  charged  the  jury  that  if  they  found  the  fact  to  be 
that  Miller  &  Basinger  were  partners  in  Rowan  County,  that 
defendant,  in  Stanly  County,  signed  the  order  as  set  forth  in 
the  bill  of  indictment,  that  the  charge  in  the  bill  to  defraud 
Miller  would  be  sustained  by  this  proof  if  Basinger  filled 
the  order  believing  it  to  have  been  signed  by  Shaver. 

To  this  defendant  excepted,  and  also  to  the  refusal  to  give 
the  special  instructions  asked. 

Verdict  of  "guilty."    Judgment.     Appeal  by  defendant. 

The  Attorney  General,  for  the  State. 

Me^si's,  J.  B.  Batclielor  and  John  Devereux,  Jr.,  for  defendant 

Clark,  J. — after  stating  the  case :  To  constitute  forgery 
it  is  essential  that  there  is  an  intent  .to  defraud.  It  is  not 
essential  that  anyone  be  actually  defrauded,  or  that  any  act 
be  done  other  than  the  fraudulent  making  or  altering  the 
writing.  The  forgery  of  the  order  upon  Miller  and  its  pre- 
sentation to  his  partner  was  evidence,  ample,  of  the  intent 
to  defraud.  State  v.  Laney  80  N.  C,  407 ;  State  v.  Morgan,  2 
D.  &  B.,  348.  It  was  immaterial  whether  Miller  himself,  or 
Basinger  for  him,  as  his  partner,  filled  the  order,  or,  indeed, 
whether  the  order  was  filled  at  all  or  not.  This  is  not  an 
indictment  for  obtaining  goods  under  false  pretence.  Indeed, 
upon  an  allegation  of  an  intent  to  defraud  A,  it  is  not  a 


FEBRUARY  TERM,  1891.  779 

State  v.  Hall. 

variance  to  show  an  intent  to  defraud  A  and  B.  1  Whart. 
Cr.  Law,  713,  743a.  And,  in  fact,  it  was  not  necessary  to 
allege  the  name  of  any  person  or  corporation  intended  to  be 
defrauded.  The  Code^  §  1191.*  Besides,  there  was  no  instruc- 
tion refused  or  exception  taken  to  the  charge  as  to  the  second 
count.  The  alleged  errors  were  clearly  such  as  could  not 
have  aflfected  the  verdict  on  the  second  count.  This  being 
so,  and  there  being  a  general  verdict  of  guilty  on  both 
counts,  with  but  one  sentence  imposed,  the  law  will  apply 
it  to  the  verdict  upon  the  count  to  which  no  exception  was 
assigned.     State  v.  Toohy  106  N.  C,  736. 

The  defendant  moves  here  in  arrest  of  judgment — 

1.  Because,  having  been  indicted  jointly  with  Freeman, 
who  was  found  guilty  at  the  former  term,  it  was  error  to 
make  a  mis-trial  as  to  the  defendant  and  try  him  alone  at 
the  next  term.  Mis-trials  (except  in  capital  cases)  and  sever- 
ances are  matters  within  the  discretion  of  the  trial  Judge. 
We  see,  therefore,  nothing  to  review  in  the  course  pursued 
here.  When  several  defendants  are  indicted  jointly,  it  is  not 
unusual  to  try  one  or  more,  and  issue  capiases  for  others  not 
taken,  or,  if  taken,  there  may  be  a  continuance  as  to  some  of 
the  defendants,  in  the  discretion  of  the  Court.  Besides, 
there  was  no  exception  at  the  time,  and  it  is  too  late  to  raise 
this  objection  after  verdict. 

2.  The  second  ground  urged  in  arrest  of  judgment  is  that 
the  order  is  not  such  an  one  as  is  the  subject  of  forgery 
under  the  statute.  That  is  true,  but  the  indictment  is  good 
for  misdemeanor  at  common  law.  State  v.  Lamb,  65  N.  C, 
419;  State  v.  Leak,  80  N.  C,  403;  State  v.  Covington,  94  N.  C, 
913.  And  being  an  offence  committed  with  intent  to  defraud , 
the  sentence  imposed  is  within  the  limit  authorized  by  The 
Code,  §  1097.     There  is 

No  error. 
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THE  STATE  v.  W.  A.  AUSTIN  and  ELLEN  BROOKS. 

Fornication  and  Adidterij  —  Evidence  — Character  —  Hiu^band 
and  Wife —  Witness —  Vei*dict —  Waiver. 

1.  On  the  trial  of  an  indictment  for  fornication  and  adultery,  much  testi- 

mony had  been  introduced  tending  to  prove  the  unlawful  rclatioDS 
of  the  defendantH.  One  witness  testified  that  he  met  the  male 
defendant  one  night  within  a  short  distance  of  the  female  defend- 
ant's house  going  in  that  direction  when  he  (defendant)  said  be 
was  going  to  another  place,  and  that  on  a  subsequent  investigation 
of  the  matter  he  denied  making  such  statement:  Heldy  that  the 
evidence  was  competent  as  corroborative  of  other  testimony  of 
visits  to  female  defendant's  residence. 

2.  A  declaration  of  the  wife  of  defendant,  made  in  his  pre^nce  in  the 

course  of  a  public  investigation  of  the  charge,  and  the  reply  made 
by  him  thereto,  is  competent  evidence  against  him. 

8.  A  witness  testified  that  the  character  of  the  defendant  was  good, 
notwithstanding  that  on  a  former  trial  of  the  offence  charged  the 
jury  had  been  unable  to  agree  on  a  verdict,  whereupon  the  defend- 
ant proposed  to  ask  the  witness  what  was  the  current  report  as  to 
how  the  jury  was  divided:  Held,  to  be  incompetent. 

4.  Two  witnesses  testified  that  they  saw  the  defendants  in  actual  sexual 

intercourse,  and  there  was  other  evidence  of  the  male  defendant 
stealthily  visiting  the  female  defendant's  house  at  night,  being  in 
a  room  alone  with  her  and  the  lights  extinguished,  and  of  other 
circumstances  of  a  suspicious  nature  :  Held,  it  was  not  error  to 
refuse  to  charge  the  jury,  that  if  they  were  not  satisfied  of  the 
guilt  of  defendants  from  the  evidence  of  the  witnesses  to  the 
actual  fact  they  should  acquit. 

5.  A  person  charged  with  an  offence  has  a  right  to  have  the  verdict 

rendered  in  the  presence  of  the  Judge ;  but,  except  in  capital  casen, 
this  right  may  be  waived  and  the  verdict  received  by  the  Clerk. 

G.  The  presence  of  counsel  at  the  rendition  of  a  verdict  has  never  been 
held  to  be  esdf ntial  to  its  validity. 

This  an  appeal  from  August  Term,  1890,  of  Mecklex- 
BUKG  Criminal  Court,  Meares^  J.,  presiding. 

The  indictment  was  found  in  Union  County,  and  removed 
for  trial. 
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The  facts  are  sufficiently  stated  in  the  opinion. 

The  Attorney  Generalf  for  the  State. 
Mr,  D.  A,  Covington,  for  defendants. 

Clark,  J. :  The  defendants  were  indicted  for  fornication 
and  adultery. 

Exception  1, — One  Helms,  a  witness  for  the  State,  testified 
that  he  met  the  male  defendant  one  night  about  two  hun- 
dred yards  from  the  female  defendant's  house,  going  in  the 
direction  of  her  house,  and  defendant  told  him  he  was  going 
to  Coleman  Stewart's  to  meet  Elliott  (an  Alliance  lecturer), 
and  when  this  matter  was  tried  before  the  Alliance  the 
defendant  denied  telling  him  so  and  denied  meeting  him. 
To  this  defendant  objected.  There  was  evidence  by  many 
witnesses  of  the  defendant  Austin  making  nocturnal  visits 
to  the  female  defendant's  house;  of  being  seen  in  the  room 
alone  with  her  at  night;  of  going  into  her  room,  the  light 
being  put  out;  and  of  leaving  his  horse  hitched  out  at  night, 
and  going  with  his  shoes  off  to  her  house;  of  walking  up  a 
stream  to  conceal  his  tracks;  of  being  seen  embracing  her 
and  the  like.  The  evidence,  therefore,  of  his  being  seen  near 
her  house  after  dark,  going  in  that  direction,  and  his  saying 
he  was  going  to  meet  an  Alliance  lecturer,  which  statement 
he  denied  on  the  Alliance  trial,  when  it  was  shown  that  he 
did  not  meet  the  Alliance  lecturer  on  that  night,  and  also 
his  denial  of  meeting  the  witness,  was  competent  as  a  cir- 
cumstance tending  to  corroborate  the  other  evidence  of  his 
visits  by  night  to  his  co-defendant. 

"Every  circumstance  calculated  to  throw  light  on  the 
alleged  crime  and  aid  the  jury  in  coming  to  a  correct  con- 
clusion is  competent."  State  v.  Bishop,  98  N.  C,  773,  and 
cases  there  cited;  State  v.  Christmas,  101  N.  C,  749. 

Exception  2, — The  same  witness  stated,  the  defendants 
objecting,  that  at  the  Alliance  trial  (they  having  been  on 
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trial  before  the  local  Alliance  for  expulsion  for  this  oflfence) 
the  defendant  Austin's  wife  said  that  she  could  account  for 
her  husband  except  that  night  Helms  said  he  had  met  him ; 
that  her  husband  got  on  his  horse  that  night  and  rode  off, 
saying  he  was  going  to  Coleman  Stewart's,  and  the  defend- 
ant Austin  had  thereupon  replied  that  he  did  tell  his  wife 
so,  but  after  riding  one  hundred  yards  he  turned  and  rode 
back  unseen  by  anyone,  and  went  into  a  room  which  was 
not  his  bed-room  and  which  he  was  not  in  the  habit  of 
occupying,  and  slept  till  nearly  day-light,  when  he  rode  off 
to  Coleman  Stewart's.  Thisevidence  was  competent  as  being 
a  statement  made  by  the  defendant  as  to  his  whereabouts 
and  doings,  there  being  evidence  that  he  did  not  get  to  Cole- 
man Stewart's  till  next  morning.  What  his  wife  said  was 
competent  from  having  been  made  in  his  presence,  and  from 
being  replied  to  by  him,  and  as  having  drawn  out  his  state- 
ment. 

Exception  3. — One  Winchester,  witness  for  the  defence,  tes- 
tified that  the  character  of  the  defendants  was  good.  On 
cross-examination,  he  was  asked  if  he  would  say  that  the 
character  of  the  defendants  was  good  at  the  time,  notwith- 
standing the  Alliance  trial  and  the  hung  jury  at  the  trial 
held  in  the  Superior  Court  of  Union  County,  and  the  witness 
answered  "Yes."  On  the  re-direct  examination,  the  defend- 
ant's counsel  asked  the  witness  if  he  knew  of  his  own  knowl- 
edge how  the  hung  jury  stood,  or  how  they  were  divided, 
and  he  answered  "  No."  The  defendant's  counsel  then  pro- 
posed to  ask  the  witness  how  the  current  report  or  the  gen- 
eral rumor  was  as  to  how  the  "hung  jury"  was  divided. 
On  objection  by  the  State,  the  question  was  ruled  out,  and 
the  defendants  excepted.  The  law  does  not  countenance  or 
permit  the  endless  ramification  and  the  countless  collateral 
issues  which  such  a  course  of  examination  would  introduce. 
It  was  held  incompetent,  on  a  question  as  to  character,  to  prove 
a  general  report  as  to  any  particular  act  done  by  the  party 
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whose  character  was  being  testified  to.  State  v.  Bullardy  100 
N.  C,  486.  It  was,  therefore,  certainly  incompetent  to  show 
in  what  degree  certain  twelve  men  were  rumored  to  have 
differed  in  opinion  as  to  a  certain  act  alleged  to  have  been 
done  by  the  defendants.  It  was  only  competent  to  show  the 
general  reputation  for  character — not  the  general  reputation 
as  to  any  particular  act — still  less  the  reputation  how  certain 
men  thought  as  to  the  truth  of  a  certain  alleged  particular 
act.  As  a  test  of  the  witness,  it  is  competent  to  ask  him  to 
name  persons  whom  he  has  heard  say  that  the  character  of 
the  person  in  question  was  good  or  bad.  State  v.  Perkins^  66 
N.  C,  126.  The  rule  extends  no  further.  It  was,  therefore, 
incompetent  for  the  State  to  ask  the  question  as  to  the  "  hung 
jury."  The  defendant  did  not  object  to  it.  He  should  have 
done  so,  or  have  asked  the  Court  to  strike  it  out.  It  was  no 
correction  of  the  error  to  extend  the  error  still  further  by 
incompetent  and  irrelevant  inquiries.  The  Court,  at  least, 
gave  the  defendant  the  same  amount  of  license  when  it  per- 
mitted him  to  show,  if  he  could,  if  the  witness  knew  how 
the  jury  stood.  It  appeared  that  he  did  not,  and  the  Court 
properly  refused  to  inquire  as  to  the  reputation  of  how  the 
jury  had  stood.  The  witness  was  one  out  of  some  sixty 
examined  in  this  case.  He  was  testifying  as  to  the  good 
character  of  the  defendant,  and  the  investigation  as  to  how 
far  his  opinion  as  to  the  general  character  of  the  defendants 
should  be  discredited  by  the  effect  which  would  probably  be 
had  on  the  public  mind  by  the  report  as  to  how  a  former 
jury  had  divided  in  opinion  as  to  an  act  of  the  defendant 
(for  that  is  the  only  legal  bearing  and  relevancy  of  the  testi- 
mony), when  he  had  stated  he  did  not  know  how  they  stood, 
is  too  remote  from  the  issue,  which  was,  whether  the  defend- 
ants, a  married  man  and  a  widow,  had  lewdly  and  lascivi- 
ously bedded  and  cohabited  together.  In  no  part  of  a  trial 
at  ni9i  prim  is  the  disposition  "  to  run  rabbits"  more  strongly 
developed  than  in  the  examination  of  character  witnesses. 
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The  Courts  have  always  repressed  it.  Its  indulgence  beyond 
the  well  recognized  legal  limits  can  serve  no  good  purpose. 
It  would  serve  (if  not  repressed)  to  open  old  scandals,  confuse 
the  jury  with  multiplicity  of  issues  and  prolong  to  a  needless 
and  expensive  length  the  trial  of  causes,  without  any  com- 
pensation in  the  better  investigation  of  the  truth  as  to  the 
real  issue  before  the  Court  and  jury.  It  is  better  super  stnn 
antiquas  vias. 

Exceptio7i  4- — The  defendants  asked  the  Court  to  charge 
that  the  only  direct  evidence  of  criminal  intimacy  between 
the  defendants  which  had  been  testified  in  this  case  was  that 
of  Bob  Marsh  and  John  Brooks,  and  if  the  jury  should  ijot 
believe  this  evidence,  or  should  entertain  a  reasonable  doubt 
as  to  the  truth  thereof,  it  would  be  their  duty  to  acquit. 
These  two  witnesses  had  testified  to  finding  the  defendants 
in  actual  sexual  intercourse.  There  was  testimony  by  other 
witnesses  of  the  male  defendant  stealthily  visiting  the  cham- 
ber of  the  female  by  night  and  remaining  some  hours ;  of  his 
going  to  and  coming  from  her  room  by  night  with  his  shoes 
off;  of  being  in  a  room  alone  with  her  and  then  extinguish- 
ing the  light,  and  his  subsequently  being  discovered  in  the 
act  of  endeavoring  to  escape  from  the  room  unperceived;  of 
their  riding  together  in  a  buggy  after  sun-down ;  of  his  kiss- 
ing her,  and  much  other  evidence  tending  to  show  an 
immoral  intimacy.  The  instruction  asked,  therefore,  was, in 
effect,  that  unless  the  jury  believed  the  testimony  as  to  the 
defendants  being  seen  in  the  very  act,  it  was  their  duty  to 
acquit.  The  instruction  was  properly  refused.  State  v.  Poted^ 
8  Ired.,  23;  State  y.  Eliason,  91  N.  C,  564.  Besides,  the 
instruction,  if  given,  would  have  been  a  clear  violation  of 
the  statute  forbidding  the  Judge  to  express  an  opinion  upon 
the  weight  of  the  testimony.  The  Code,  §413;  Jackson  v. 
CommissionerSy  76  N.  C,  282.  In  telling  the  jury  the  value 
to  be  given  the  testimony,  with  that  of  these  two  witnesses 
omitted,  the  Court  would  necessarily  have  given  its  opinion 
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as  to  the  weight  of  their  testimony,  and  so,  by  varying  the 
prayers  for  instructions  with  the  names  of  diflferent  witnesses, 
the  Court,  by  a  process  of  elimination,  might  be  called  on  to 
express  its  opinion  as  to  the  value  to  be  given  to  the  testi- 
mony of  each  and  every  witness. 

Exception  5, — As  soon  as  the  jury  had  retired,  after  receiv- 
ing the  charge,  the  Court  instructed  the  Clerk,  from  the 
bench,  in  a  clear  and  distinct  voice,  to  receive  the  verdict, 
and  to  have  the  defendants  present.  The  defendants'  coun- 
sel had  then  left  the  court-room,  and  defendants  had  no 
knowledge  of  and  did  not  consent  to  the  order.  On  the 
return  of  the  jury  the  Clerk  received  the  verdict,  both 
defendants  being  present.  The  defendants  afterwards  moved 
for  a  new  trial  and  in  arrest  of  judgment,  on  the  ground  that 
the  verdict  was  received  in  the  absence  of  the  Judge  and  of 
defendants'  counsel  and  in  the  recess  of  the  Court.  The 
case  also  states  that  while  the  jury  were  considering  their 
verdict  the  Judge  remarked  in  the  presence  of  the  defend- 
ants' counsel  that  he  had  instructed  the  Clerk  to  receive  the 
verdict,  and  the  counsel  made  no  response;  that  as  the  jury 
came  into  the  court-house  the  Clerk  told  another  of  defend- 
ants' counsel  that  he  was  going  in  to  take  the  verdict; 
that  he  asked  if  the  Judge  was  present,  and  the  Clerk  replied 
that  he  was  not,  and  had  instructed  him  (the  Clerk)  to  receive 
the  verdict ;  that  the  counsel  then  did  not  go  into  the  court- 
room, but  went  to  the  Solicitor  and  told  him  of  the  conver- 
sation ;  that  in  reply  to  the  Solicitor's  inquiry  if  he  would 
consent  to  the  Clerk's  receiving  the  verdict,  he  replied  that 
he  would  not,  but  before  the  Solicitor  could  reach  the  court- 
room the  verdict  had  been  rendered. 

The  defendants  had  the  right  to  have  the  verdict  rendered 
in  the  presence  of  the  Judge,  and  it  is  best  that  it  should 
always  be  done.  But  it  is  certainly  competent,  except  in 
capital  cases,  for  it  to  be  received  by  the  Clerk  if  no  excep- 
tion is  made,  and  the  opportunity  is  given  the  defendant  to 
108—50 
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object,  "  and  such  practice  is  very  common."  Pearson,  C.  J., 
in  Ilomton  v.  PoiiSj  65  N.  C,  41.  Indeed,  in  all  cases  not 
capital  the  defendant  may  even  waive  his  own  right  to  be 
present,  either  expressly  {State  v.  Epps,  76  N.  C,  55)  or  by 
voluntarily  withdrawing  himself  from  the  jurisdiction  of 
the  Court  {State  v.  Kelly,  97  N.  C,  404 ;  State  v.  Jax:ob8, 107 
N.  C,  772),  though  his  counsel  cannot  waive  it  for  hira. 
State  V.  Jenkim,  84  N.  C,  812. 

In  the  present  instance  the  defendants  were  both  present 
in  the  court-room  when  the  verdict  was  rendered,  and  made 
no  objection  to  the  absence  of  the  Judge  or  of  their  counsel. 
Had  they  done  so,  doubtless  the  Judge  and  counsel  would 
have  been  sent  for,  or  if  that  had  been  refused  the  defend- 
ants could  liave  then  presented  the  matter  as  ground  for  new 
trial  to  the  Court  beloWj  and  if  refused,  have  appealed.  It 
is  true  the  case  states  that  the  defendants  did  not  expressly 
consent  to  the  verdict  being  received  in  the  Judge's  absence, 
but  they  permitted  it  to  be  received  in  his  absence  without 
objection;  they  were  presumably  in  the  court-room  wheu, 
on  the  retirement  of  the  jury,  the  Judge  instructed  the  Clerk 
to  receive  the  verdict,  and  made  no  objection;  and  the  Judge 
told  one  of  the  counsel,  personally,  of  such  instruction,  and 
received  no  indication  of  objection ;  the  Clerk,  before  receiv- 
ing the  verdict,  told  the  other  counsel  that  he  was  then  on 
his  way  to  do  so  and  received  no  objection,  though  an  objec- 
tion then  from  the  counsel  or  from  the  defendants  would 
have  doubtless  caused  the  Judge  to  be  sent  for.  It  is  true 
counsel  afterwards  told  the  Solicitor  he  did  not  consent,  but 
too  late  to  stop  the  rendition  of  the  verdict.  If  he  wished 
the  Judge  to  be  sent  for,  why  did  he  not  make  that  state- 
ment to  the  Clerk? 

It  is  not  suggested  that  the  defendants  were  prejudiced  in 
any  way  by  the  Judge's  absence.  If  there  was  any  evidence 
indicating  that  tkey  had  been,  we  are  sure  their  able  and  astute 
counsel  would  have  pointed  itout,and  the  just  Judge  who  tried 
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the  cause  would  promptly  have  set  the  verdict  aside..    The 

motion  seems  rather  based  upon  a  dislike  to  the  tenor  of  the 

verdict  itself,  and  a  desire  to  be  relieved  from  it  than  upon 

any  grievance  sustained  by  the  manner  of  its  rendition.     The 

presence  of  counsel  at  the  rendition  of  the  verdict  has  never 

been  held  essential  to  its  validity.     State  v.  JoneSy  91  N.  C, 

654.     Besides,  counsel  had  notice  that  the  Clerk  was  about 

to  receive  the  verdict,  and  did  not  go  in  the  court-room,  nor 

did  he  object  to  the  absence  of  the  Judge,  as  he  might  then 

have  done  liad  he  chosen  to  do  so. 

Affirmed. 


THE  STATE  v.  E.  H.  NEIS. 

licta iling — Scdc —  Co-operative  Club. 

On  iDdiclment  for  retailioK  spirituous  liquors  without  license,  it  appeared 
that  defendant,  as  steward  of  a  club,  was  given  a  jug  of  liquor 
by  individual  members  thereof,  who  owned  the  liquor  in  common, 
and  that  he  furnished  to  one  of  such  members  a  drink  from  the 
jug,  taking  ten  cents  in  exchange.  The  amount  received  was  just 
about  the  value  of  the  liquor  furnished,  and  was  used  with  other 
money  so  received  from  other  joint  owners  of  the  liquor  in 
replenishing  the  jug:  Held,  that  there  was  a  sale.  Following 
Slate  V,  Lockyear,  95  N.  C,  633. 

Indictment  for  retailing  spirituous  liquors  without  license, 
tried  before  Moorey  J.,  at  January  Term,  1891,  of  Buncombe 
Criminal  Court. 

The  jury  returned  a  special  verdict,  the  nineteenth  para- 
graph of  which  is  as  follows: 

"  That  on  April  28th,  1890,  the  defendant,  at  the  Club 
House  of  the  Cosmopolitan  Club  in  the  city  of  Asheville, 
furnisiied  and  dealt  out  to  the  said  W.  E.  Williamson  a 
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small-  quantity,  to- wit,  a  drink,  of  spirituous  liquor,  so  held 
by  the  defendant  as  aforesaid,  the  said  drink  being  a  quan- 
tity less  than  a  quart,  and  being  taken  by  said  defendant 
from  a  demijohn  in  which  some  other  members,  as  afore- 
said, had  an  equal  quantity  of  liquor  with  said  Williamson, 
and  at  the  same  time  and  place  received  from  said  William- 
son the  sum  of  ten  ceuts  in  the  legal  currency  of  the  United 
States,  which  sum  was  about  the  value  of  the  quantity  of 
said  spirituous  liquor  so  furnished  as  aforesaid,  and  that  said 
defendant  thereupon  handed  the  said  sum  of  money  to  the 
said  E.  J.  Holmes,  who  afterwards  expended  it  for  the  pur- 
chase of  other  spirituous  liquors  for  the  said  Williamson, 
and  turned  the  same  over  to  the  custody  of  the  defendant 
for  the  replenishment  of  the  stock  of  liquor  of  said  William- 
son." 

The  other  facts  sufficiently  appear  in  the  opinion.  Upon 
the  special  verdict  the  Court  held  that  the  defendant  was 
not  guilty,  and  ordered  his  discharge.     Appeal  by  the  State. 

Messrs.  J,  B,  Batchclor  and  John  Deven^eux,  Jr.,  for  the  State.* 
Mr,  F.  H.  Busbee,  for  the  defendant. 

Clark,  J. :  The  transaction  presented  by  the  special  ver- 
dict, stripped  of  surplusage,  is  this:  The  defendant  was 
steward  of  the  Cosmopolitan  Club  of  Asheville,  and  was 
indicted  for  selling  spirituous  liquor  to  its  members.  In 
consequence  of  the  decision  in  the  analagous  case  of  Slaie  v. 
Lock-year,  95  N.  C.  633  (the  state  of  facts  being  the  same), 
he  pleaded  guilty.  The  club  thereupon  distributed  a  part 
of  the  liquors  on  hand  to  certain  of  its  members,  who  placed 
them  in  the  hapds  of  the  defendant  to  be  held  by  him,  not 
for  the  club,  as  a  club,  but  for  those  individual  members  of 
the  club  as  tenants  in  common,  the  share  of  each  not  being 


♦The  Attorney  General,  being  interested  in  the  ea«e,  did  not  appear  In  it. 
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kept  separate,  but  mingled  in  the  same  casks,  jars  and  demi- 
johns. From  time  to  time,  as  each  of  those  members  wished, 
he  obtained  drinks  from  the  defendant  for  himself  and 
friends,  paying  therefor  in  money  (or  giving  tickets  after- 
wards redeemed  in  money)  as  near  as  may  be  the  cost  price 
of  the  drinks  so  furnished,  and  with  the  money  the  defend- 
ant from  time  to  time  replenished  the  stock  of  liquors. 

We  can  see  in  this  transaction  no  substantial  distinction 
from  the  facts  of  Lockyear's  case.  There,  the  steward  of  the 
club,  as  a  club,  received  the  money  for  drinks  furnished  at 
cost,  and  with  the  money  replenished  the  stock  of  liquors. 
Here,  the  individuals  of  the  club,  treating  themselves  as 
unorganized,  furnished  through  defendant  to  themselves  from 
a  common  stock  the  drinks  at  cost,  and  with  the  money 
received  therefor  replenished  Ihe  common  stock. 

When,  in  the  present  case,  an  individual  received  drinks 
for  himself  and  friends,  he  clearly  did  not  receive  the  identi- 
cal liquor  which  belonged  to  himself,  but  he  received  liquor 
which  belonged  mostly  to  others,  and  in  wfiich  he  had  a 
minute  undivided  interest.  For  his  money  he  received  in 
exchange  liquor  which  belonged  to  several  others  as  well  as 
to  himself,  and  converted  it  to  his  sole  and  separate  use. 
Before  the  transaction,  the  money  was  solely  his  and  the 
liquor  belonged  to  several.  By  virtue  of  the  transaction, 
and  in  exchange  for  the  money,  the  liquor  became  his  sole 
and  separate  property.  This  is  surely  a  sale.  It  has  every 
element  of  a  sale.  It  cannot  affect  the  transaction  that  sub- 
sequently the  defendant  would  purchase  the  same  amount 
of  liquor  in  value  for  the  party  paying  the  money  and 
mingle  it  in  the  common  stock.  This  last  act  is  that  of  a 
member  of  &n  association  keeping  up  his  quota  of  contribu- 
tion to  the  common  stock;  the  other  is  the  purchase  by  a 
member  of  an  association  from  its  common  agent,  and  the 
character  and  purport  of  the  act  are  not  changed  by  the 
subsequent  contribution. 
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It  could  make  no  difiference  that,  here,  the  defendant  was 
the  agent  of  the  individual  members  of  the  club  acting  as 
an  unorganized  body,  and  that  in  Lockyear's  case  the  sales- 
man was  agent  of  individuals  acting  as  an  organized  club. 

If  an  agent  is  appointed  by  several  tenants  in  common  to 
dispose  of  real  or  personal  property,  and  he  does  dispose  of 
any  part  thereof,  in  exchange  for  money,  it  is  none  the  less 
a  sale  because  the  party  paying  the  money  and  receiving 
such  part  to  his  own  use  happens  to  be  one  of  the  tenants 
in  common. 

And  it  would  still  be  a  sale  although  afterwards  the  money 
so  received  should  be  invested  in  the  purchase  of  similar 
property  held  by  the  same  tenancy  in  common. 

The  healing  here  is  simply  what  is  known  as  "co-opera- 
tion," which  is  an  arrangement  by  which  a  member  of  an 
association  procures  supplies  from  the  association  at  cost 
The  object  and  the  effect  of  co-operation  are  not  to  abolish 
purchases,  for  the  member  still  buys  from  the  association, 
but  to  procure  supplies  at  cost.  This  transaction  is  neces- 
sarily either  a  partition  in  severalty  to  the  tenant  in  com- 
mon, or  a  purchase.  It  is  clearly  not  a  partition  to  each 
tenant  in  common  in  severalty  of  his  undivided  portion  in 
the  common  stock,  and  it  is  plain  that  such  is  not  the  pur- 
pose and  intent  of  the  parties,  for  money  is  received  in 
exchange,  and  it  is  to  be  used  to  obtain  more  liquor.  Besides, 
the  person  obtaining  the  liquor  not  only  does  not  obtain  the 
identical  liquor  belonging  to  him,  but  he  could  very  rarely, 
if  ever,  obtain  his  exact  allequot  part  unless  the  stock  became 
very  low. 

In  an  almost  exactly  similar  state  of  facts  in  Sate  v. 
Essex  Club,  20  Atl.  Rep.  (N.  J.),  769,  Van  Syckel,  J.,  says: 
"  The  liquor  is  not  the  property  of  the  member  before  it  is 
separated  from  the  common  mass  and  delivered  to  him 
under  his  promise  to  pay  for  it,  but  the  property  of  the  com- 
pany.    It  is  not  the  property  of  the  member  until  after  the 
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delivery  and  appropriation  of  it  by  him  to  his  own  use.  If 
he  should  clandestinely  enter  the  club-house  at  night  and 
regale  himself  with  the  liquors  of  the  club,  it  would  prove  a 
very  shallow  defence  to  an  indictment  for  larceny  if  he  set 
up  that  he  was  a  co-owner  of  the  property.  As  well  might 
a  bank  cashier,  who  was  likewise  a  shareholder  in  the  bank, 
set  up  a  like  plea  to  a  charge  of  embezzlement.  Such 
specious  defences  have  received  no  countenance  except  in 
prosecutions  for  the  illegal  sale  of  ardent  spirits." 

The  fact  specially  found  that  the  membership  of  the  club 
is  "  composed  of  gentlemen  of  the  highest  social  standing," 
does  not  throw  any  light  upon  the  transaction,  except  that 
it  may  be  reasonably  supposed  that  they  have  no  desire  to 
evade  the  law,  and  by  this  proceeding  wish  merely  to  procure 
a  construction  as  to  the  legal  nature  of  this  transaction.  No 
set  of  men  have  any  special  privileges  under  our  Constitu- 
tion, and  the  parties  interested  must  pay  a  license  tax,  if 
other  citizens  pay  it,  and  be  prohibited  altogether  when 
others  are  prohibited. 

Nor  can  it  make  any  difference  that  no  profit  was  intended 
to  be  realized,  but  that  as  near  as  possible  the  drinks  are  to 
be  furnished  at  cost.  Profit  is  not  a  necessary  ingredient  of 
a  sale.  Indeed,  many  sales  are  made  at  a  loss.  Besides,  if 
the  defendant's  contention  was  sound,  "  co-operative  bar- 
rooms" would  spring  up  on  all  sides,  and  the  revenue  act,  as 
to  the  sale  of  liquor,  or  the  prohibition  laws  where  they  pre- 
vail, would  be  a  nullity.  If  the  gentlemen  composing  the 
Cosmopolitan  Club  of  Asheville  can  be  exempted  from  the 
license  tax  by  the  simple  device  of  treating  themselves  as 
unorganized  tenants  in  common  of  a  stock  of  spirituous 
liquors,  and  employing  an  agent  to  furnish  drinks  to  any  of 
their  club  and  their  friends  by  selling  at  cost,  the  same  can 
be  done  by  any  five  hundred  or  five  thousand  patrons  of  a 
bar-room.  The  "  dealer"  would  simply  become  an  "  agent," 
and  in  lieu  of  profits  would  receive  as  compensation  for  his 
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services  a  commission  on  purchases,  or  some  amount  out  of 
receipts,  and  the  money  received  for  drinks  would  be  invested 
as  usual,  and,  as  in  the  present  case,  to  buy  more  liquor  for 
the  customer  and  his  friends.  Such  an  arrangement  may 
be  ingenious,  but  none  the  less  a  license  tax  is  requisite  to 
make  it  legal  to  furnish  drinks  in  that  mode. 

The  case  of  State  v.  Locky ear, mpr a jhas  often  been  cited  with 
approval  in  the  Courts  of  other  States.  State  v.  Es^x  Club 
(N.  J.),  20  Atl.  Rep.,  769;  State  v.  Easton  SocM  Club  (Md.), 
20  Atl.  Rep.,  783  (Nov.,  1890);  People  v.  Soule,  74  Mich,  250, 
and  other  cases. 

These  authorities,  together  with  those  cited  in  Lockyear's 
case  itself,  render  further  citations  unnecessary. 

Upon  the  facts  found  in  the  special  verdict  the  defendant 

should  be  adjudged  guilty.     The  case  must  be  remanded, 

with  directions  that  the  judgment  be  so  entered  and  that 

sentence  be  imposed  in  conformity  with  law. 

Error. 


THE  STATE  v.  MARCUS  JAMES. 

Motion  of  the  Attorney  General  to  dismiss  the  appeal. 

The  Attorney  General,  for  the  State. 
Mr,  li.  B.  Burke,  for  defendant. 

Per  Curiam:  This  case  was  tried  at  Spring  Term,  1890,  of 
Alexander  Superior  Court  The  appeal  was  not  docketed 
here  at  Fall  Term,  1890.  There  was  no  application  for  cer- 
tiorari  at  that  term  {Pittman  v.  Kimherly,  92  N.  C,  562),  and 
no  excuse  is  shown  for  the  delay.  Under  the  repeated  da*is- 
ions  of  this  Court,  we  must  direct  the  entry  to  be  made. 

Appeal  dismissed. 
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STATE  V.  H.  W.  BRABHAM. 

Homicide  —  Circumstantial  Evidence —  Corroboration  —  Iden- 
tity— Prayers  for  Instruction — Charge — Jury — Exceptions — 
Remarks  of  Doubtful  Propriety  by  the  Court 

1.  The  manner  and  conduct  of  the  defendant  an  hour  after  the  homi- 

cide for  which  he  was  indicted  is  admissible  in  evidence,  and,  taken 
with  other  circumstances,  may  have  serious  import  in  establish- 
ing his  guilt. 

2.  Where  there  was  evidence  tending  to  show  that  the  wound  by  which 

the  deceased  came  to  his  death  was  inflicted  by  a  coupling-pin  ; 
that  a  man,  like  the  prisoner,  had  been  seen  the  night  of  the  homi- 
cide to  drop  out  of  his  pocket  a  piece  of  iron  about  the  length  of  a 
coupling-pin,  which  he  wrapped  in  a  white  cloth,  and  that  some- 
thing like  iron-rust  was  afterwards  found  upon  a  handkerchief 
in  his  pocket :  Held,  testimony  that  the  coupling-pin  was  found 
near  the  house  where  the  prisoner  boarded  was  admissible. 

3.  One  witness  may  be  allowed,  for  purposes  of  corroboration,  to  testify 

that  another  identified  a  coat  whose  identity  was  in  question, 
without  first  asking  him  who  identified  it  if  he  did  so. 

4.  A  substantial  compliance  with  prayers  for  instruction  is  no  ground 

for  exception. 

5.  It  is  no  ground  for  exception  that  the  Court  stated  that  "  there  was 

no  evidence  to  contradict  the  State's  witnesses  "  where  there  was 
none,  and  then  immediately  qualified  this  by  the  further  state- 
ment that  questions  of  contradiction  among  the  witnesses  must 
be  determined  by  the  jury. 

6.  Exceptions  too  general  will  not  be  conhidered  by^tbis  Court. 

7.  Remarks  by  the  Court  of  doubtful  propriety  are  not  ground  for  excep- 

tion where  it  appears  they  did  no  harm  to  the  prisoner. 

This  was  a  criminal  action,  tried  at  April  Term,  1891, 
of  Mecklenburg  Criminal  Court,  before  Meares,  J. 
The  facts  are  set  out  in  the  opinion. 

The  Attorney  General,  for  the  State. 

Messrs.  J.  D.  McCall  and    W,  H,  Bailey  (by   brief),  for 
defendant. 
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Shepherd,  J. :  The  first  exception  is  addressed  to  the  admis- 
sion of  testimony  as  to  the  manner  of  the  prisoner  shortly 
after  the  commission  of  the  homicide.  The  testimony 
tended  to  show  that  the  homicide  was  committed  between 
eleven  and  twelve  o'clock  on  Saturday  night  the  11th  of 
April,  1891 ;  that  about  twelve  o'clock  of  the  same  night  the 
prisoner  went  to  the  room  of  the  witnesses  Wyche  and 
Davis ;  that  his  actions  there  were  unnatural ;  that  he  spoke 
hurriedly  and  in  a  low  tone,  and  that  his  hand  trembled  and 
he  seemed  nervous. 

Such  testimony  alone  would  raise  but  a  slight  conjecture 
of  the  prisoner's  guilt,  but,  taken  in  connection  with  the 
other  facts  in  evidence,  was  very  clearly  relevant.  The  evi- 
dence offered  by  the  State  was  entirely  circumstantial  in  its 
nature,  and  in  such  cases,  facts,  which  are  in  themselves  of 
but  trifling  significance,  may  become  of  serious  import  in 
view  of  their  relation  to  other  circumstances  attending  the 
transaction.  "  Everything  calculated  to  elucidate  the  trans- 
action is  admissible,  since  the  conclusion  depends  upon  a 
number  of  links  which  alone  are  weak,  but  taken  together 
are  strong  and  able  to  conclude."  McCann  v.  State,  13  Smedes 
&  Mar.,  471. 

As  bearing  directly  upon  the  particular  point  under  con- 
sideration we  cite  the  case  of  Campbell  v.  State,  23  Ala.,  69. 
See  also  Wharton's  Cr.  Law,  3520. 

The  second  exception  is  to  the  testimony  of  the  witness 
Griffith,  •*  that  the  (coupling)  pin  was  found  on  the  side- 
walk near  Pemberton's  house  where  the  prisoner  boarded." 

There  was  evidence  tending  to  show  that  the  mortal 
wound  was  inflicted  with  an  iron  coupling-pin,  which  was 
found  on  the  floor  near  the  deceased.  The  witness  stated  that 
this  coupling-pin  was  like  the  one  seen  by  him  on  Saturday 
morning  lying  in  the  grass  twenty-three  steps  from  the  board- 
ing-house of  the  prisoner,  and  that  on  Sunday  he  looked  for 
it  and  it  had  disappeared. 


FEBRUARY  TERM,  1891.  795 

State  v,  Brabham. 

One  R,  J.  Johnson  testified,  that  on  the  night  of  the  11th 
of  April  he  came  by  Mocca's  store  and  saw  a  colored  man 
standing  against  the  window,  with  his  hand  behind  him,  and 
that  he  saw  him  drop  a  piece  of  iron  about  the  length  of 
the  coupling-pin  introduced  in  evidence,  and  that  he  took  it 
up  and  wrapped  it  in  a  whitish  colored  cloth  of  some  kind 
and  put  it  in  his  pocket.  This  witness  also  stated  that  he 
did  not  know  that  the  prisoner  was  the  man  he  saw,  biit 
that  he  had  the  same  color  and  height,  wore  a  brown  over- 
coat and  "  looked  in  app)earance  like  the  prisoner."  It  was 
also  in  evidence  that  a  handkerchief,  soiled  apparently  with 
rust,  was  found  in  the  pocket  of  the  prisoner's  overcoat,  and 
that  the  pocket  of  the  overcoat  was  "  torn  or  ripped." 

For  the  reasons  given  in  passing  upon  the  first  exception, 
we  think  that  the  testimony  was  admissible  and  should  have 
been  submitted  to  the  jury.  State  v.  Christnias^  101  N.  C, 
749 ;  State  v.  Bruce,  106  N.  C,  792.  In  this  connection,  we 
will  state  that  the  sixth  exception,  as  to  the  admissibility  of 
the  testimony  of  Johnson,  is  plainly  untenable  and  should 
also  be  overruled. 

The  third  exception  (the  only  one  argued  in  the  brief  of 
the  prisoner's  counsel)  is,  that  the  Court  "allowed  [the]  wit- 
ness Baker  to  testify  that  Benny  Mocca  identified  the  coat  at 
the  police  office  (or  guard-house)  without  Benny  having  been 
first  asked  as  to  the  fact,  i.  e.,  whether  he  did  so  identify  it." 

Benny  Mocca,  the  son  of  the  deceased,  had  been  examined, 
and  testified  that  the  overcoat  produced  upon  the  trial  was 
the  same  as  that  worn  by  the  prisoner  at  the  shop  of  his 
deceased  father  on  the  night  of  the  homicide.  This  over- 
coat was  identified  by  other  witnesses  as  the  one  taken  from 
the  valise  of  the  prisoner  and  identified  by  Benny  at  the 
guard-house  in  the  presence  of  the  witness  Baker  and  the 
prisoner. 

Whatever  may  be  the  ruling  in  other  States  upon  the  sub- 
ject, it  is  well  settled  in  North  Carolina  that  such  testimony 
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as  Baker^s  is  admissible  for  the  purpose  of  corroborating  a 
witness  who  has  been  impeached,  or  stands  in  such  a  rela- 
tionship to  the  parties  or  the  action,  as  to  subject  his  testi- 
mony to  suspicion  or  discredit.  Jones  v.  Jones,  80  N.  C,  247; 
State  V.  Boon,  82  N.  C,  648 ;  StaU  v.  Whiffield,  92  N.  C,  831. 

No  point,  however,  is  made  as  to  whether  the  witness 
Benny  Mocca  had  been  impeached,  but  the  exception  is 
based  entirely  upon  the  failure  of  the  State  to  ask  him  when 
on  the  stand  whether  he  had,  in  effect,  made  such  a  state- 
ment as  to  the  identity  of  the  overcoat  at  the  guard-house. 

Such  preliminary  questions  are  necessary  where  it  is  pro- 
posed to  discredit  a  witness  by  proof  of  conflicting  state- 
ments concerning  col  lateral  matter  indicating  bias  feeling,  and 
the  like  {State  \\  MortoiiylOl  N.  C,  890,  and  cases  cited),  and  this 
is  because  the  witness  should  have  an  opportunity  of  explain- 
ing such  statements  {State  v.  Wrighty  75  N.  C,  439),  but  this 
reason  has  no  application  where  the  purpose  of  the  testimony 
is  to  sustain  the  witness,  and  we  have  been  unable  to  find 
any  authority  in  support  of  such  a  principle.  Testimony  of 
this  character  was  admitted  without  preliminary  inquiry  in 
State  V.  Dove,  10  Ired.,  469,  and  State  v.  Ward,  103  N.  C.,419, 
and  we  do  not  understand  that  any  practice  to  the  contrary 
has  generally  obtained  in  this  State. 

We  cannot  see  how  the  testimony  is  open  to  the  grave  objec- 
tions urged  by  counsel.  Benny,  on  the  trial,  identified  the 
coat  then  exhibited  as  that  worn  by  the  prisoner.  This  was 
substantive  testimony.  Baker  simply  testified  that  before  the 
trial  and  at  the  guard-house  the  same  witness  had,  in  effect, 
made  a  similar  statement  about  the  same  overcoat  This 
was  only  corroborative  testimony,  and  admitted  alone  for  that 
purpose,  and  we  must  assume,  in  the  absence  of  any  excep- 
tion in  this  particular  (the  entire  charge  as  to  the  recapitula- 
tion of  the  evidence  not  being  set  forth),  that  as  such  only 
it  was  submitted  to  the  jury.    State  v.  Powell,  106  N.  C.,637. 
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The  fourth  exception  is  "  because  his  Honor  refused  to  give 
the  instructions  as  prayed  for  by  the  prisoner,  and,  without 
giving  the  first,  instructed  the  jury  that  it  was  not  denied 
by  the  State."  The  latter  part  of  this  exception  seems  to  be 
founded  upon  a  misapprehension,  as  the  Court  not  only 
stated  that  the  propositions  of  law  contained  in  the  firet 
instruction  were  substantially  correct,  but  actually  gave  them 
in  almost  the  precise  language  as  prayed  for.  Upon  a  care- 
ful scrutiny  of  tlie  charge,  we  are  of  opinion  that  it  substan- 
tially responded  to  all  of  the  instructions  requested  by  the 
prisoner. 

In  State  v.  Parker,  Phil,  475,  Pearson,  C.  J.,  said  that  all 
that  the  law  requires  is,  that  the  jury  shall  be  clearly 
instructed  that  unless,  after  due  consideration  of  all  the  evi- 
dence, they  are  "fully  satisfied,"  or  "entirely  convinced,"  or 
"  satisfied  beyond  a  reasonable  doubt,"  of  the  guilt  of  the 
prisoner,  it  is  their  duty  to  acquit,  and  every  attempt  on  the 
part  of  the  Court  to  lay  down  a  "  formula  "  for  the  instruc- 
tion of  the  jury  by  which  to  "gauge"  the  degrees  of  convic- 
tion has  resulted  in  no  good.  State  v.  Sears,  Phil.,  146 ;  State 
V.  K7WX,  ibid.,  312;  State  v.  Gee,  92  N.  C,  756.  His  Honor 
told  the  jury  that  every  material  circumstance  relied  upon 
by  the  State  must  be  established  beyond  a  reasonable  doubt, 
and  "that  material  circumstances  were  those  circumstances 
in  the  case  which  pointed  to  the  guilt  of  the  prisoner,  and 
that  the  material  circumstances  relied  on,  and  which  were 
established  beyond  a  reasonable  doubt  by  the  State,  must  be 
so  strong  as  to  exclude  anj^  reasonable  hypothesis  of  the 
innocence  of  the  prisoner."  This  surely  was  as  favorable  to 
the  prisoner  as  the  law  permits,  and  we  have  no  hesitation  in 
overruling  the  exception. 

The  fifth  exception  is  also  without  merit.  It  was  true,  as 
stated  by  the  Court,  that  the  prisoner  offered  no  evidence  to 
contradict  the  testimony  of  the  Staters  witnesses.  This  was 
but  the  statement  of  a  fact,  and  was  relieved  of  any  possible 
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prejudicial  effect  by  its  immediate  connection  with  the 
remarks,  that  "  whether  there  was  anv  contradiction  between 
any  of  the  witnesses  in  the  case,  is  a  question  to  be  deter- 
mined by  the  jury.  The  Court  cannot  express  any  opinion 
upon  the  testimony."  Neither  was  there  error  in  stating 
that,  in  the  absence  of  testimony  to  the  contrary,  every  wit- 
ness was  presumed  to  be  of  good  character.  It  will  be 
observed  that  in  this  connection  the  jury  were  told  that 
although  a  witness  was  of  good  character,  they  were  not 
bound  to  believe  him  if  his  statements  were  unwarranted,  etc. 

Tlie  seventh  exception,  "to  the  charge  as  a  whole,"  is  too 
general  to  be  considered.  State  v.  Nipper^  95  N.  C,  653,  and 
McKimion  v.  Monnson,  104  N.  C,  354. 

The  eighth  exception — while  we  doubt  the  propriety  of 
the  remark  of  the  Court  as  to  what  some  writers  had  said 
about  the  reliability  of  circumstantial  testimony,  we  are 
sure  that  the  jury  could  not  have  understood  that  such  was 
the  opinion  of  his  Honor  in  respect  to  this  case,  or  that  they 
were  to  be  influenced  by  it  in  the  slighest  degree.  This  very 
clearly  appears  from  the  immediately  succeeding  language, 
in  which  the  jury  were  referred  to  a  former  part  of  the 
charge  as  to  the  degree  of  proof  requisite  to  a  conviction. 

The  ninth  and  tenth  exceptions  are  not  sustained  by  the 
record,  which  very  plainly  fails  to  disclose  that  his  Honor 
charged  "  that  where  a  witness'  character  is  not  assailed,  he  is 
to  be  believed."    These  exceptions  are  also  overruled. 

After  a  careful  examination  of  the  whole  record,  we  are 
of  the  opinipn  that  the  case  was  fairly  tried,  and  that  there 
is  no  reason  why  the  verdict  of  the  jury  should  be  disturbed. 
There  is  no  error. 

Affirmed. 
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STATE  V.  W.  B.  BAKER. 

IndkUnmt — Failure  to  Work  the  Public  Roads — Special  Courts — 
Road  Law  of  Meclieuhurg  County — Toumship  Trustees — 
Redistrictiny — Sufficiency  of  Notice. 

1.  Where  the  defendant  was  indicted  for  faiUng  to  work  the  public 

roads  under  the  special  act  for  Mecklenburg  County,  and  the 
indictment  charged  that  he  was  duly  assigned  to  work  on  a  public 
road  specified,  situated  within  a  particular  township  and  county 
named ;  that  he  was  between  the  ages  of  eighteen  and  forcy-five 
years ;  that  he  was  duly  summoned  to  work  on  that  road  at  a 
time  specified,  and  that  he  willfully  and  unlawfully,  etc.,  failed  and 
omitted  to  work  as  he  was  bound  to  do,  concluding  in  the  usual 
form,  is  substantially  sufficient. 

2.  Where  the  township  trustees  had  failed  under  a  special  county  road 

law  to  lay  off  new  road  districts  according  to  the  strict  intention 
of  the  act,  but  had  adopted  those  laid  off  under  the  general  law  : 
Held,  that  as  there  was  sufficient  certainty  in  the  location  of  such 
districts  to  fix  the  liability  of  the  defendant  subject  to  road  duty, 
he  could  not,  after  conviction  on  an  indictment  for  not  working 
the  road,  take  advantage  of  such  failure  and  irregularity  by  a 
motion  in  arrest  of  judgment. 

3.  A  notice  by  the  Supervisor  to  a  person  subject  to  road  duty  directing 

him  to  meet  the  Supervisor  at  a  time  and  place  designated  "  to 
work  the  road,"  the  place  of  meeting  being  a  branch  crost-ing  the 
road  to  be  worked,  is  sufficient :  especially  where  it  further 
appeared  that  such  person  had  under  previous  notice  worked  that 
same  road. 

Defendant  was  tried  and  convicted  at  the  October  Term, 
1890,  of  Mecklenburg  Criminal  Court,  by  ileares,  J.,  upon 
a  warrant  on  appeal  from  a  Magistrate's  Court,  under  Acts 
1885,  ch.  134,  known  as  the  "  Mecklenburg  Road  Law." 

The  warrant  charges : 

"  That  W.  B.  Baker,  late  of  the  township  of  Crab  Orchard, 
county  of  Mecklenburg,  State  of  North  Carolina,  on  the  31st 
day  of  July,  1889,  and  1st  day  of  August,  1889,  and  for 
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three  days  prior  thereto,  the  said  W.  B.  Baker  had  been  duly 
summoned  as  a  hand  to  work  on  a  certain  public  road, 
known  as  the  Rocky  River  road,  situate  in  the  township, 
county  and  State  aforesaid,  and  that  said  W.  B.  Baker  was 
then  and  during  all  that  time  between  the  ages  of  eighteen 
and  forty  five  years,  liable  to  work  on  said  public  road,  and 
had  been  duly  assigned  to  the  same ;  and  that  three  days 
and  more  before  the  first  named  day,  the  said  W.  B.  Baker 
being  then  and  there  liable  as  aforesaid,  and  having  been 
summoned  as  aforesaid,  did  on  the  days  and  year  aforesaid, 
to- wit,  the  31st  day  of  July  and  the  1st  day  of  August,  1889, 
in  the  township  and  county  aforesaid,  with  force  and  arms, 
willfully  and  unlawfully  fail  and  omit  to  attend  and  work  on 
said  public  road  as  he  had  been  summoned,  and  was  in  law 
bound  to  do,  contrary  to  the  form  of  the  statute  in  such 
cases  made  and  provided,  and  against  the  peace  and  dignity 
of  the  State." 

The  old  law  is  contained  in  The  Code,  §  2014.  The  new 
law  is  found  in  section  1,  chap.  134,  Acts  1885. 

A  motion  in  arrest  of  judgment  was  made  by  the  defend- 
ant because — 

1.  It"  was  not  alleged  that  defendant  w^as,  at  the  time 
laid  in  the  warrant,  a  resident  of  any  road  district  in  which 
he  was  required  to  work. 

2.  The  warrant  does  not  allege  that  the  defendant  was 
notified  or  "  w^arned  "  to  attend  and  work  at  any  place  des- 
ignated on  the  public  road  named. 

3.  The  warrant  does  not  allege  that  the  defendant  had  not 
been  permanently  disabled  in  the  military  service  of  the 
State. 

4.  It  does  not  allege  that  the  defendant  had  not  paid  the 
Supervisor  of  the  road  district  three  dollars  in  lieu  of  work. 

The  defendant  moved  for  a  new  trial  on  the  ground — 
1.  That  it  was  error  for  the  Court  to  refuse  to  charge  his 
praj'er  for  instruction,  that  the  Township  Trustees  had  suffi- 
ciently complied  with  the  act  for  the  purpose  of  this  action. 


J 
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2.  It  was  error  to  charge  that  the  notice  to  the  defendant 
was  sufficient. 

The  other  facts  appear  in  the  opinion. 

Appeal  from  Mecklenburg  Criminal  Court,  October  Term, 
1890,  Meares,  J.,  presiding. 

Attamep  General^  for  the  State. 

Messrs.  Dowd  &  Harris  (filed  a  brief),  for  defendant. 

Merrimon,  C.  J. :  The  motion  here  in  arrest  of  judgment 
cannot  be  allowed.  Nothing  appears,  or  fails  to  appear,  in 
the  record  that  could  properly  prevent  the  entry  of  the  judg- 
ment appealed  from.  The  defendant  was  charged  by  a  State 
warrant  with  a  petty  misdemeanor,  before  a  Justice  of  the 
Peace,  and  though  the  offence  is  not  charged  with  great 
precision  and  particularity,  the  Court  can  at  once  see  what 
it  is,  and  the  defendant  can  learn  from  the  warrant  all  that 
is  necessary  to  enable  him  to  make  defence,  and  to  defend 
himself  in  case  of  a  subsequent  prosecution. 

It  is  charged  that  he  was  liable  and  duly  assigned  to  work 
on  a  public  road  specified,  situate  within  a  particular  town- 
ship and  county  named;  that  he  was  within  the  ages  of 
eighteen  and  forty-five  years;  that  he  was  duly  summoned 
to  work  on  that  road  at  a  time  specified,  and  that  he  will- 
fully and  unlawfully  failed  and  omitted  to  work  as  he  was 
bound  to  do,  etc.  This  was  sufficient.  It  is  not  expected, 
nor  essential,  in  criminal  proceedings  before  Justices  of  the 
Peace  that  all  the  precision  and  niceties  of  pleading  shall  be 
observed  as  required  in  the  Superior  Courts.  It  is  sufficient 
if  the  substance  of  the  offence  is  charged,  and  Court  and  the 
defendant  can  certainly  see  what  it  is.  Moreover,  when 
such  proceedings  are  defective  the  Courts  should  exercise 
liberally  the  large  powers  conferred  upon  them  to  amend  the 
same.  A  mere  tecl:  nicality  not  affecting  the  substance  should 
108—51 
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not  be  allowed  to  defeat  or  delay  the  administration  of  crim- 
inal justice. 

The  statute  (Acts  1885,  ch.  134)  prescribes  and  embodies  a 
system  in  respect  to  "roads  and  highways"  in  the  county  of 
Mecklenburg.  In  many  material  respects  it  is  very  differ- 
ent from  the  general  statute  on  the  subject  of  *'  Roads,  Fer- 
ries and  Bridges,"  and  it  must  be  so  interpreted  as  to  effectu- 
ate its  purposes  appearing  from  its  terms  and  necessary  and 
reasonable  implication. 

It  appeared  on  the  trial  that  the  Board  of  Trustees  of  the 
Township  had  not  divided  the  township  into  suitable  road 
districts  as  required  by  the  third  section  of  the  statute  just 
cited,  nor  had  they  observed  its  requirements  in  other 
respects  as  they  should  have  done,  and  ought  to  be  compelled 
to  do,  with  a  view  to  better  and  perfect  the  road  system  pre- 
scribed, but  the  evidence  went  to  prove  that  they  "  adopted 
the  districts  of  the  old  board,  making  such  alterations  as 
they  thought  advisable,  allotting  certain  farms  to  a  section/' 

This  was  treated  as  "  districting  the  township." 

The  Court  instructed  the  jury  that  the  statute  above  cited 
prescribed  no  particular  form  to  be  observed  in  laying  off 
the  township  road  districts,  and,  that  if  they  believed  the 
evidence  above  recited,  the  district,  as  described,  was  suflS- 
cient  for  the  purposes  of  this  action.  The  defendant  excepted, 
contending  that  the  provisions  of  the  statute  are  mandaton* 
in  numerous  particulars. specified  by  him,  and  that  he  could 
not  be  convicted,  as  the  statute,  in  these  respects,  had  not 
been  observed  by  the  Township  Board  of  Trustees. 

The  third  section  of  the  statute  requires  that  the  township 
trustees  shall  "  divide  their  respective  townships  into  suitable 
road  districts,"  and  to  "  furnish  each  supervisor  with  a  plot 
of  his  district."  A  leading  purpose  of  such  districts  is  to 
designate  with  certainty  the  roads  with  which  the  superin- 
tendent is  to  be  charged,  the  hands  liable  to  work  on  public 
roads  subject  to  his  authority,  and  to  fix  his  and  their  lia- 
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bility  and  amenability  for  any  omission  of  duty.  The  evi- 
dence went  to  prove  that  Ihe  township  trustees  adopted  the 
road  districts  in  their  township  as  they  found  them  when 
they  came  into  office,  and  designated  the  farms,  the  hands 
on  which  should  do  road  service,  in  the  particular  district 
where  the  farms  were  situate.  Now,  although  the  township 
trustees  had  failed  to  discharge  their  duty  fully  and  properly, 
as  they  should  have  done,  still  the  public  road — a  section  of 
it — was  designated,  and  the  hands  liable  to  do  road  service 
were  assigned  to  duty  on  it.  There  was  sufficient  certainty 
in  all  respects  to  fix  the  duty  and  liability  of  the  defendant, 
and  the  Court  properly  so  decided. 

The  evidence  went  to  prove  that  the  supervisor  was 
appointed  with  instructions  as  to  the  road  and  hands  subject 
to  his  authority.  He  received  a  list  of  the  farms,  the  hands 
on  which  were  assigned  to  the  road  mentioned  in  the  war- 
rant. He  testified  on  the  trial  that  he  personally  notified 
the  defendant  to  work  that  road  on  days  specified ;  that  he 
told  him  to  "  meet  me  (himself)  at  Hunter's  Branch  to  work 
the  road  Wednesday  and  Thursday  morning  (the  days  des- 
ignated). I  don't  think  I  mentioned  any  road."  He  further 
testiiSed  that  the  branch  mentioned  crossed  the  road  men- 
tioned in  the  warrant ;  that,  on  a  later  occasion,  he  gave  the 
defendant  like  notice  to  work  on  the  same  road,  and  he  went 
and  worked  as  directed.  The  defendant  insisted  that  this 
notice  was  not  sufficient.  We  think  it  was  reasonable  and 
sufficient.  The  defendant  was  notified  to  meet  the  supervisor 
on  the  morning  of  days  specified,  at  a  branch  that  crossed  the 
public  road  to  be  worked,  to  do  road  service.  He  knew  that 
he  was  liable  to  do  such  service,  and  the  fair  implication 
from  the  notice  was  that  he  was  required  to  do  road  service 
on  the  road  specified  in  the  warrant,  which  was  the  road 
the  branch  crossed,  at  the  times  mentioned  to  him.  The 
notice  was  sufficiently  definite,  though  informal,  to  inform 
him  that  he  was  required  to  meet  the  supervisor  and  do 
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service  he  knew  he  owed  on  the  particular  road  that  crossed 
the  branch  named,  or  certainly  on  one  the  supervisor  would 
point  out  at|the  time  appointed. 

What  has  thus  been  said  substantially  disposes  of  the 
special  instructions  asked  for  by  the  defendant.  These  were 
founded  upon  highly  technical  grounds,  and  the  denial  of 
them  could  not  prejudice  any  pertinent  right  of  the  defend- 
ant.    Upon  the  merits,  the  conviction  was  a  proper  one. 

Judgment  affirmed. 


MEMORANDUM. 


Inasmuch  as  several  of  the  volumes  of  Reports  prior  to 
the  63d  have  been  reprinted  by  the  State  with  the  number 
of  the  Reports  instead  of  the  number  of  the  Reporter,  and 
still  other  volumes  will  be  reprinted  and  numbered  in  like 
manner,  it  is  permissible  for  counsel  hereafter,  in  their  option, 
to  cite  the  volumes  prior  to  the  63d  Reports,  respectively, 
either  as — 


1  and  2  Martin,  Tay- ) 
lor  &  Conference,  j^ 

1  Haywood, 

2 

1  and  2  Carolina  Law  ^ 
Repository  &  N.  C.  [• 
Term,  ) 

1  Murphey 

2 

8 

1  Hawks, 

2 

«        ** 

4 

1  Devereux  Law, 

2 

3  «*  ** 

4  »*  «* 

1         '•  Eq., 

2 

1  Dev.  &  Bat.  Law, 

Q  ••  «t 

3&4  ** 

IDev.  &Bat.  Eq., 

2 

1  Iredell  Law, 

2  " 
(( 


3 

4 
5 
6 

7 
8 


it 


or  1  N.  C. 

9  Iredell  T^aw,              c 
10      **          ** 

)r  31  N.  C. 
'•  32     ** 

*•    2 

11 

i( 

'*  33 

"    3 

12 

t(                                                 1 

'  34 

13 

t(                                                 4 

*  35 

"    4 

1 
2 

Eq. 

•  a 

'*  36 
'*  37 

"    5 

3 

%l                                                       i 

'*  38 

»*    6 

4 

tt 

*  39 

*•    7 

5 

(i 

'*  40 

**    8 

6 

«i 

'*  41 

**    9 

7 

((                                                     ( 

'»  42 

*»  10 

8 

(i                                                    < 

*  43 

**  11 

Busbee  Law, 

'*  44 

**  12 

**  13 

**        Eq., 
1  Jones  Law,                 * 

*  45 

*  46 

4»    14 

2 

H                                                  1 

*  47 

**  15 

3 

a                                  t 

*  48 

**  16 

4 

i(                                   ( 

*  49 

M  17 

5 

(1                                   i 

*  50 

**  18 

6 

((                                   1 

*  51 

**  19 

7 

t(                                   1 

'  52 

"  20 

8 

(t                                   1 

•  53 

**  21 
"  22 

1 
2 

Eq., 

*  54 

*  55 
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3 
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4 
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5 
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AMENDMENTS  TO  RULES  OF  PRACTICE. 


Amend  Rule  13  by  inserting  in  next  to  last  line  thereof 
after  the  word  "office  "  the  following:  " or  at  the  instance  of 
a  party  arrested  in  a  civil  action  who  is  in  jail  by  reason  of 
inability  to  give  bond  or  from  refusal  of  the  Court  to  dis- 
charge him,"  so  that  the  whole  shall  read  as  follows : 

Rule  13 — Cases  Heard  out  op  their  Order. 

In  cases  where  the  State  is  concerned,  involving  or  affect- 
ing some  matter  of  general  public  interest,  the  Court  may, 
upon  motion  of  the  Attorney  General,  assign  an  earlier 
place  in  the  calendar,  or  fix  a  day  for  the  argument  thereof, 
which  shall  take  precedence  of  other  business.  And  the 
Court,  at  the  instance  of  a  party  to  a  cause  that  directly 
involves  the  right  to  a  public  office,  or  at  the  instance  of  a 
party  arrested  in  a  civil  action  who  is  in  jail  by  reason  of 
inability  to  give  bond  or  from  refusal  of  the  Court  to  dis- 
charge him,  may  make  the  like  assignment  in  respect  to  it. 

REHEARING. 

Rule  53 — What  to  Contain. 

The  petition  must  assign  the  alleged  error  of  law  com- 
plained of;  or  the  matter  overlooked ;  or  the  newly  discov- 
ered evidence;  and  that  the  judgment  complained  of  has 
been  performed  or  secured.  Such  petition  shall  be  accom- 
panied with  certificate  of  at  least  two  members  of  the  Bar, 
who  have  no  interest  in  the  subject-matter,  and  have  never 
been  of  counsel  for  either  party  to  the  suit,  that  they  have 
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carefully  examined  the  case  and  the  law  bearing  upon  the 
same,  and  the  authorities  cited  in  the  opinion,  and  that  in 
their  opinion  the  decision  is  erroneous,  and  in  what  respect 
it  is  erroneous.  The  petition  shall  be  sent  to  the  Clerk  of 
this  Court,  who  shall  endorse  thereon  the  time  when  it  was 
received,  and  deliver  the  same  to  the  Justice  designated  by 
the  petitioner;  but  the  petition  shall  not  be  filed  until  he, or 
one  of  his  associate  Justices,  shall  endorse  thereon  that  the 
case  .is  a  proper  one  to  be  reheard,  and  notice  of  the  action 
had  shall  be  given  to  the  petitioner  by  the  Clerk  of  this 
Court. 

The  rehearing  may  be  granted  as  to  the  whole  case,  or 
restricted  to  specified  points,  as  may  be  directed  by  the  Jus- 
tice who  grants  the  application. 

Wilson  V.  Lincberger,  90— 180 ;  Ixx^khart  r.  Bell,  90— 499;  Strickland  i-.  Dmughan, 
91—108;  White  v.  JoncH,  92—388;  Weathorsbee  v.  Farrar,  98—255;  Dupree  r.  In«5.Co., 
93— Zr ;  Hannon  ?-.  (}rlzzi\rd,  99—161. 
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PORTRAIT  OF  CHIEF  JUSTICE  SMITH, 

Presented  to  the  Supreme  Coirt  ox  Wednesday, 

February  25,  1891. 


Mr.  George  H.  Snow  said : 

May  it  please  the  Court,  it  is  my  pleasant  duty  to  present 
to  this  Honorable  Court  this  portrait  of  its  late  Chief  Jus- 
tice, the  Honorable  William  N.  H.  Smith. 

The  gift  is  from  his  family  to  this  high  Court,  and  through 
it  to  the  young  men  of  the  State;  and  in  being  the  tongue 
of  the  occasion  and  hour,  I  shall  best  please  myself  if  the 
thoughts  presented  shall  fill  the  imagination  of  those  who 
hear,  that  they  have  no  remembrance  of  the  words. 

William  N.  H.  Smith  was  born  in  North  Carolina  on 
September  24th,  1812,  and  died,  on  November  14th,  1889. 
He  graduated  at  Yale  College  in  1834,  and  from  its  Law 
School  afterwards.  From  1840  to  1849  he  served  in  the 
General  Assembly  of  this  State.  From  1849  to  1857  he  was 
the  Solicitor  of  the  First  Judicial  District. 

In  1859  he  was  elected  to  the  Congress  of  the  United 
States,  and  upon  entering  that  body  was  made  the  Whig 
candidate  for  Speaker,  his  opponent  being  the  Honorable 
John  Sherman,  now  the  Senator  from  Ohio. 

When  the  vote  was  taken  Mr.  Smith  had  a  majority  of 
one,  but  before  the  result  was  announced  the  Clerk  of  the 
House  notified  two  members  who  had  not  voted  of  how  the 
vote  stood.  They  immediately  went  to  Mr.  Smith  and  offered 
not  to  vote,  which  would  elect  him,  or  vote  and  certainly 
elect  him,  if  he  would  form  the  Ways  and  Means  Committee 
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in  the  interest  of  a  high  tariff.  This  Mr.  Smith  would  have 
done  if  let  alone,  but  when  coupled  with  that  condition  he 
declined  to  make  any  promise,  saying  that  if  elected  he 
must  be  unfettered.  The  two  members  voted  against  him, 
and  the  much  coveted  honor  went  to  another. 

He  served  during  the  entire  war  in  the  Confederate  Con- 
gress. After  the  war  had  closed  he  returned  to  the  practice 
of  his  profession,  and  continued  in  the  enjoyment  of  a  large 
and  lucrative  practice  until  1878,  when  he  was  appointed  by 
Governor  Vance  Chief  Justice  of  this  Court,  which  office  he 
held  until  he  passed  out  of  the  sunlight  and  starlight  into 
the  shadows.  He  lived  among  us  for  nearly  eighty  yeare, 
and  the  lessons  of  his  life  are  impressive  ones. 

He  was  a  typical  North  Carolinian,  unostentatious  in  his 
manners,  simple  in  his  tastes,  of  positive  opinions  and  strong 
convictions,  never  shrinking  from  their  avowal,  always  ready 
to  maintain  them  by  argument,  considerate  of  the  opinions 
of  others,  his  mind  a  store-house  of  knowledge,  an  honest  man 
and  a  Christian  gentleman;  but  the  most  striking  feature  in 
his  character  was  his  active,  earnest  and  unfaltering  fealty 
to  duty,  and  this  was  so  exacting  that,  though  he  possessed 
literary  tastes  and  was  an  accomplished  classical  scholar, 
they  were  subordinated  to  the  active,  controlling  and  absorb- 
ing principle  of  his  life-duty,  and  to  this  was  added  a  high 
sense  of  honor  which  kept  his  conscience  keenly  alive  to  the 
many  obligations  imposed  by  his  public  and  private  relations. 

He  was  prepared  for  the  battle  of  life  by  a  very  thorough 
education,  both  mental  and  physical,  and  immediately 
attracted  attention  by  his  wisdom  in  the  legislative  halls,  to 
be  more  forcibly  emphasized  as  the  brilliant  Solicitor  of  a 
district  which  was  then  renowned  for  the  learning  and  cul- 
ture of  its  Bar  and  people. 

His  motto  seemed  to  be,  "  Too  low  they  build,  who  build 
beneath  the  stars."  Upward  and  onward  he  pressed  until 
he  stood  beneath  the  dome  of  the  Nation's  capitol,  to  be  there 
tempted  as  few  men  have  been  and  maintained  their  inUg- 


APPENDIX.  811 


rity.  His  fame  had  preceded  him.  We  behold  the  unpar- 
alleled spectacle  of  a  young  man,  at  the  threshold  of  his 
entrance  to  the  Congress  of  the  United  States,  offered  the 
Speakership  upon  his  complying  with  a  condition  which 
to-day  would  be  too  readily  accepted ;  but  his  delicate  sense 
of  honor,  formed  by  inheritance,  education  and  association, 
enabled  him  to  put  aside  this  dazzling  and  glittering  crown 
for  one  which  the  angels  give. 

Let  us  pause  while  the  rich  incense  of  this  noble  act  diffuses 
itself  into  the  hearts  and  minds  of  his  people.  I  know  of 
no  public  man,  nor  have  I  read  of  one,  who  has  more  hon- 
ored his  people  at  so  great  a  sacrifice  to  ambition ;  and,  for 
one,  I  solemnly  declare  I  had  rather  wear  the  laurel  which 
his  victory  gave  than  a  monarch's  crown. 

'Tis  said  that  ^Hhe  falling  drop  makes  its  sepulchre  in  the 
sand,  not  a  foot-step  in  the  snow  or  along  the  ground  but 
prints  in  characters  more  or  less  lasting  a  map  of  its  march, 
and  every  act  of  a  man  inscribes  itself  in  the  memories  of 
its  fellows." 

I  would  that  I  could  write  upon  the  wind,  the  storm  and 
the  lightning's  flash  the  simple  story  of  how  this  great  North 
Carolinian  preserved  his  integrity  and  thereby  honored  his 
people,  that  we  and  those  who  come  after  us  may  imitate 
him,  and  while  we  live 

**  To  know  no  bliss  but  that  which  virtue  gives, 
And  when  we  die  to  leave  our  name 
A  light,  a  landmark  on  the  cliffs  of  fame.*' 

This  act  was  not  the  result  of  accident.  Like  the  forces  of 
Nature,  which  are  forged  in  the  laboratories  of  the  Almighty 
and  set  in  motion — traveling  myriads  of  miles  and  years, 
acquiring  strength  as  they  speed  their  rapid  flight — meet 
together  at  the  same  time  and  place  and  form  those  grand 
constellations  in  the  heavens,  which  are  "the  wonder  He 
showeth  unto  the  children  of  men,"  so  in  man's  nature  those 
great  moral  and  intellectual  forces,  which  are  forged  in  a 
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mother's  heart  and  set  in  motion  by  her  teachings,  gain 
strength  and  character  as  they  are  nurtured  and  fostered  by 
labor,  love  and  honor — culminating  in  those  great  moral 
and  intellectual  constellations  which  make  men  almost  god- 
like. 

In  the  twilight  of  his  life  he  was  the  Chief  Justice  of  this 
Court,  and  his  knowledge  of  the  law,  coupled  with  his  ripened 
experience,  has  enriched  the  judicial  literature  of  this  Com- 
monwealth and  broadened  the  channels  of  the  law. 

He  was  a  conspicuous  figure  w^hen  he  stood  alone,  and 
always  grew  by  contrast.  He  was  never  common-place  in 
anything.  He  was  a  firm  believer  in  God  and  the  Christian 
religion,  and  he  so  lived  that  he  was  gathered  unto  his 
fathers,  "Having  the  testimony  of  a  good  conscience;  in 
the  confidence  of  a  certain  faith ;  in  the  comfort  of  a  reason- 
able, religious  and  holy  hope;  in  favor  with  God  and  in  per- 
fect charity  w'ith  the  world."  "That  man  lives  twice  that 
lives  the  first  life  well."  His  life  is  worthv  of  imitation  bv 
the  old  as  well  as  the  young,  and  the  student  of  great  men 
will  turn  with  profit  to  a  history  of  his  life-w^ork. 

These  are  not  words  of  mere  eulogy  whichi  an  enlightened 
civilization  invokes  for  the  dead,  but  the  sweet  perfume 
which  the  memory  of  a  noble  and  stainless  life  emits  when 
touched  by  the  softness  of  retrospection. 

This  portrait  presents  his  lineaments  in  a  wonderfully 
realistic  manner;  and  in  this  quiet  room,  singularly  free 
from  turmoil  and  strife,  dediaited  to  the  science  of  the  law, 
and  in  which  he  presided  for  so  many  years  as  the  Chief 
Justice  of  this  Court  with  such  marked  ability,  it  is  fitting 
that  it  should  be  placed  by  the  side  of  his  illustrious  prede- 
cessors who,  like  him, "  went  down  with  the  sun  and  left  even 
upon  the  mountain  top  of  death  a  light  that  made  it  lovely." 

Vita  diwi  mortnonnn  in  mnnoriam  vivonim  eM  ponia. 

In  accepting  the  portrait.  Chief  Justice  Merrimox  said: 
The  Court  accepts  with  much  satisfaction  the  very  excel- 
lent portrait  of  the  late  Chief  Justice  Smith,  donated  by  his 
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family.  It  is  a  fit  memorial  of  him  and  will  serve  to  remind 
us,  and  all  who  shall  visit  this  chamber  in  the  future,  of  his 
sturdy  virtues,  his  great  ability  and  learning,  and  the  useful 
and  distinguished  services  rendered  by  him  as  the  head  of 
the  Supreme  Court  through  a  period  of  many  years.  The 
Clerk  will  note  on  the  records  the  presentation  of  this  gift 
and  our  acceptance  of  it. 
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ABATEMENT : 

Of  habeas  corpus  proceedings,  204, 

ADMINISTRATION : 

1.  An  administrator   cannot  purchase   property  at  his  own  sale, 

although  he  pays  a  fair  price  and  acts  in  good  faith.  Tayloe  v. 
Tayloe,  69. 

2.  While  an  administrator  is  not  an  insurer,  he  will  be  held  to  that 

degree  of  diligence  and  care  which  prudent  men  under  like  cir- 
cumstances would  exercise,  and  the  fact  that  he  acted  in  good 
faith  and  with  an  honest  purpose  to  protect  his  trust  ^ill  not 
excuse  him  from  liability  for  a  failure  to  use  such  diligence  and 
care.    Ibid, 

3.  It  is  the  duty  of  an  administrator  to  pay  all  the  debts  against  hi<i 

intestate  before  he  distributes  any  portion  of  the  estate  to  the 
next  of  kin,  provided  such  debts  are  presented  to  hiui  for  pay- 
ment within  twelve  mbnths  next  after  publication  of  notice  to 
creditors,  as  required  by  TheCode^  %  1431:  but  as  against  claims 
presented  after  that  period  he  will  not  be  chargeable  with  any 
distribution  he  may  have  made  in  good  faiih  to  the  next  of  kin. 
Mallard  v.  Patterson,  255. 

4.  In  a  proceeding  to  sell  land  to  make  assets,  a  judgment  previously 

obtained  against  the  executor  is  conclusive  against  the  heirs  and 
devieees,  unless  fraud  and  collusion  is  alleged  and  shown,  and 
the  heir  or  devisee  cannot  plead  the  statute  of  limitations  or 
other  defence  which  might  have  been  set  up  in  the  original 
action.     Long  v.  Oxford^  280. 

5.  In  such  proceedings  the  realty  is  liable  for  costs  as  well  as  for  the 

balance  of  the  judgment,  unless  the  Ck)urt  which  rendered  the 
judgment  taxed  the  cost  against  the  executor  (or  administrator) 
personally,  or  against  the  plaintiff.    Ibid. 

6.  In  an  action  against  one  surety  on  an  administration  bond  it^is 

not  error  in  the  Court  to  refuse  to  make  an  order  to  join  the 
other  sureties.     Brown  v.  McKee^  887. 

7.  A  judgment  by  default  against  an  administrator  appointed  prior 

to  July,  1869,  rendered  in  an  action  begun  in  1882,  conclusively 
fixes  him  with  assets,  notwithstanding  the  complaint  upon 
which  the  judgment  was  based  failed  to  allege  that  he  was  pos- 
sessed of  assets.    Ibid. 
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8.  The  objection  that  an  action  upon  an  administrator's  bond  was 

not  brought  in  the  name  of  the  State  must  be  made  in  apt  time. 
Ibid, 

9.  The  next  of  kin  of  a  deceased  person  has  a  right  to  administer 

upon  his  estate  within  six  months  after  his  death,  or,  in  lieu 
thereof,  within  that  time  to  have  appointed  such  person  as  he 
may  select,  if  in  other  respects  qualified.  Williams  v.  Neville^  559. 

10.  The  Code  requires  that  before  any  person  other  than  the  next  of 

kin  can  be  appointed  administrator  within  six  months  from  the 
decedent's  death,  a  written  renunciation  of  such  next  of  kin 
must  be  filed  with  the  Clerk,  unless,  after  thirty  days,  upon 
citation  to  show  cause,  he  is  adjudged  to  have  renounced  ;  and 
the  mere  expressed  intent  of  such  person  that  he  would  not 
have  anything  to  do  with  the  administration  is  no  valid  renun- 
ciation.   Ibid. 

11.  If  the  next  of  kin,  in  answer  to  citation,  name  his  appointee,  and 

such  person,  after  appointment,  fails  to  qualify,  then,  though 
six  months  had  not  expired,  the  Clerk  would  be  authorized  to 
appoint  another.    Ibid, 

12.  In  a  proceeding  to  remove  an  administrator,  one  N.,  and  have 

appointed  in  his  stead  E.  W.  T.,  instituted  by  the  decedent's 
next  of  kin,  W.,  it  appeared  that  the  decedent  died  in  May,  1890: 
N.  was  appointed  in  June,  and  after  W.  had  declared  she  would 
not  have  anything  to  do  with  the  administration.  In  Septem- 
ber W.  wrote  to  the  Clerk  who  made  the  appointment,  that  she 
still  claimed  the  right  to  administer  and  wished  the  appoint- 
ment  of  one  J.  S.  T.,  and  J.  S.  T.  wrote  he  would  accept  In 
October  W.  filed  a  paper  formally  renouncing  her  right  to 
administer  in  favor  of  E.  W.  T.,  and  the  motion  for  the  remond 
of  N.  and  the  appointment  of  E.  W.  T.  in  his  place  was  heard 
on  October  27th,  and  refused  on  the  ground  that  she(W.)  had 
already  renounced  in  favor  of  J.  S.  T.  :  HeUL  to  be  error,-Hl) 
E.  W.  T.  should  have  been  appointed,  and  was  not  bound  to  go 
before  the  Clerk  to  qualify  within  the  six  months  from  the  dece- 
dent's death,  nor  at  all,  pending  the  appeal  to  the  Judge  upon 
the  Clerk's  refusal  of  the  motion  for  removal  and  appointment, 
and  after  the  Clerk  had  adjudged  that  the  plaintiff  had  not  the 
right  to  administer ;  (2)  the  proper  course  of  the  procedure  is  to 
allow  E.  W.  T.  reasonable  time  after  N.'s  removal,  not  less  than 
thirty  days,  to  qualify ;  (8)  the  Clerk  has  no  jurisdiction  to 
appoint  pending  the  appeal.     Williams  v.  Neville,  559. 

13.  When  the  creditor  presented  his  claim  again^tt  the  estate  <^ 

deceased  person  within  one  year,  the  same  not  being  then  barred 
by  the  statute  of  limitations,  and  the  administrator,  without 
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having  admitted  its  correctness  in  terms,  filed  his  petition  to 
make  assets  to  pay  the  debts  of  the  estate :  Held,  that  the  defend- 
ants in  such  proceedings  could  not  be  allowed  to  set  up  the 
statute  of  limitations  in  resistance  to  this  claim.  Woodlief  v. 
Bragg,  571. 

14.  The  personal  representative  represents  the  deceased,  and  his 

admission  of  the  correctness  of  a  claim,  unless  impeached  for 
fraud,  will  estop  the  heirs.    Ibid. 

15.  When  the  personal  representative  does  not  deny  the  correctness 

of  the  claim  filed  with  him  in  proper  time,  but  filed  his  petition 
to  make  assets  to  pay  it,  this  is  strong  proof  that  he  admitted 
it.    Ibid, 

16.  When  the  administrator  pays  debts  of  the  decedent  with  moneys 

other  than  those  belonging  to  the  estate,  he  will  be  subrogated 
to  the  rights  of  the  creditors,  and  allowed  to  apply  the  assets 
obtained  from  a  sale  of  real  estate  for  the  purpose  of  paying  the 
debt  due  him.     Turner  v.  Shuffler ,  642. 

17.  Claims  not  barred  presented  to  the  administrator  in  one  year  after 

letters  granted  and  admitted  by  him,  need  not  be  put  in  suit  to 
prevent  the  bar  of  the  statute  pending  the  administration,  nor 
can  the  heirs  plead  the  statute  as  to  them.    Ibid. 

Cause  of  action  against  administrator  or  executor  or  guardian  bond 
where  barred,  1. 

Action  by  creditors  against,  514. 

Power  of  personal  representative,  705. 

ADMINISTRATOR :  See  Administration. 

AGENCY : 

One  H.,  while  acting  as  express  agent  for  M.,  the  regular  agent, 
received,  in  the  course  of  business,  money  sent  by  K.  and 
intended  for  B. ;  and  the  same  was  delivered  to  him,  but  no 
receipt  was  taken  and  no  entry  made.  Some  months  after  this, 
B.  dented  receiving  the  money,  and  the  amount  thereof  was, 
upon  demand  (the  transaction  not  being  remembered),  paid  by 
H.  and  M.  to  the  express  company  for  K.,  who  received  it  and 
had  it  allowed  as  a  credit  in  his  transaction  with  B.  Finding 
afterwards,  as  the  fact  was,  the  money  sent  had  been  duly  paid, 
H.  brought  this  action  against  M.  and  B.  for  the  payment  of  the 
part  he  contributed  to  the  express  company :  Held,  (1)  that  he 
was  entitled  to  recover  against  B. ,  who  was  twice  paid  what 
was  due  him,  and  could  not  in  good  onscience  hold  both 
amounts ;  (2)  this  action  might  have  been  maintained  against 
B.  alone  and  by  either  H.  or  M.  ;  (3)  negligence  in  the  transac- 
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tion  does  not  bar  recovery  ualess  some  circumstance  had  arisen 
which  would  make  it  inequitable ;  (4)  full  knowledge  of  the 
facts  by  the  plaintiff  would  not  excuse  B.  for  holding  money  he 
was  not  entitled  to.    Houser  v.  McOinn<M,  681, 

AMENDMENT : 

In  Supreme  Court,  ^4. 
Court  can  allow,  when,  014. 
To  rules  of  practice,  807. 

APPEAL : 

1.  The  Supreme  Court  will  not  leview  the  findings  of  fact  by  the 

trial  Judge  upon  a  motion  to  vacate  a  judgment  upon  the 
ground  of  excusable  neglect,  surprise  or  inadvertence ;  it  can 
only  pass  upon  the  question  whether  such  facts,  in  law,  do  or 
do  not  constitute  such  neglect,  surprise  or  inadvertence.  Albert- 
son  V.  Terry,  75. 

2.  A  pttrty  making  a  motion  to  vacate  a  judgment  because  of  mis- 

take, surprise  or  inadvertence  has  the  right  to  request  the  Court 
to  specify  the  ground  of  its  decision,  and  a  refusal  to  grant  such 
request  will  be  error.    Ibid. 

3.  Where  such  a  motion  is  denied  in  the  exercise  of  the  discretion 

of  the  Court,  the  Supreme  Court  will  not  review  the  judgment 
Ibid. 

4.  Where,  upon  an  appeal  from  an  order  setting  aside  a  judgment 

for  excusable  neglect  there  were  no  findings  of  fact  in  the  record, 
and  it  did  not  appear  that  the  appellant  had  requested  that  such 
findings  should  be  made,  the  Supreme  Court  will  assume  that 
the  exception  is  based  upon  the  ground  that,  taking  as  true  that 
view  of  the  testimony  most  favorable  to  the  appellee,  he  would 
not  be,  as  a  matter  of  law,  entitled  to  have  the  motion  allowed. 
Holden  v.  Purefoy,  163. 

5.  When  the  transcript  of  the  record  is  not  accompanied  by  a  case 

on  appeal  (where  such  case  is  required)  and  no  error  appears  in 
the  record,  the  Supreme  Court  will,  upon  motion,  or  may,  ex 
mero  motu,  afiirm  the  judgment  rendered  below,  unless  good 
cause  is  shown  for  the  apparent  laches  of  the  appellant.  Mitch- 
ell  V.  Tedder,  266. 

6.  Error  in  the  charge  to  the  jury  may  be  assigned  for  first  time  in 

appellant's  statement  of  case  on  appeal.    Smith  v.  Smith,  355. 

7.  The  rules  require  that  the  appellant  shall  print  the  case  on  appeal. 

and  where  that  has  been  settled  by  the  trial  Judge,  and  will 
exceed  twenty  printed  pages,  the  Court  will  order  that  the 
appellant,  if  successful  in  his  appeal,  be  allowed  to  rax  the  costs 
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of  the  extra  necessary  printing  against  the  appellee.  Durham 
V.  Railroad,  399. 

8.  The  attention  of  trial  Judges  is  directed  to  evils  resulting  from 

the  insertion  of  unnecessary  matter  in  cases  on  appeal,  espe- 
cially when  stenographic  reports  are  made  of  the  trial.    Ibid, 

9.  Where  the  appellant  fails  to  docket  his  appeal  during  the  term  at 

which,  under  the  statute  and  Rules  of  Court,  it  shi  uld  be 
docketed,  it  will  be  dismissed  on  motion,  notwithstanding  the 
appellee  did  not  docket  the  certificate  and  dismiss  the  appeal, 
as  he  might  have  done  under  Rule  17.  Hintonv,  Pritchard,  412. 

10.  When  the  facts  intended  to  be  elicited  by  questions  are  not  spe- 

cifically set  forth,  still  if  the  questions  themselves  suggest  such 
facts  with  distinctness,  their  relevancy  and  materiality  will  be 
passed  upon  by  thip  Court.     Watts  v.  Warren,  514. 

11.  Except  as  to  questions  of  jurisdiction  and  sufficiency  of  complaint 

to  constitute  a  cause  of  action,  this  Court  will  only  consider 
queHtions  presented  by  the  appeal,  and  thid  even  though  the 
parties  should  agree  that  others  should  be  passed  upon.  Bank 
V.  Bobbitt,  525. 

12.  If  both  parties  appeal,  the  appeal  of  one  will  not  bring  up  that  of 

the  other.    Ibid. 

18.  When  defendant's  appeal  from  a  Justice  of  the  Peace,  dismissed  in 
the  Superior  Court  fur  default  in  prosecuting  it,  had  been,  on 
his  counsel's  motion,  reinstated,  the  plaintiff  moved  to  dismiss 
thereupon  for  defendant's  failure  to  cause  it  to  be  docketed  at 
the  term  next  succeeding  the  rendition  of  the  judgment,  such 
appearing  to  be  the  fact,  and  it  further  appearing  that  the 
defendant  had  notice  that  the  Clerk  would  not  docket  his  appeal 
until  his  fees  were  paid,  there  was  no  error  in  the  judgment  of 
the  Court  that  the  appeal  ought  then  to  be  dismissed.  Ballard 
V.  Gay,  544. 

14.  When  the  case  states  that  the  defendant  offered  no  testimony 

identifying  the  land,  but  does  not  purport  to  set  out  the  testi- 
mony in  full,  and  the  ruling  of  the  Court  seems  to  assume  its 
existence,  this  Court  cannot  say  that  it  does  not  exist.  Thomas 
V.  Hunsucker,  720. 

15.  Upon  a  trial  and  conviction  before  a  Justice  of  the  Peace  the 

defendant  moved  in  arrest  Of  judgment,  which  motion  was 
refused,  and  he  appealed  to  the  Superior  Court:  Held,  that  the 
appeal  brought  up  the  whole  case,  and  the  defendant  was  enti- 
tled to  a  trial  de  novo.    State  v.  Koonce,  752. 

Disposition  of,  2()0. 

Cost  for  transcript  of  record,  405. 
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Does  not  lie  from  refusal  to  dismiss  action,  614. 
From  Commissioners'  allotment  in  partition,  106. 
See  also  p.  6. 

APPRENTICE : 

1.  From  a  judgment  of  the  Superior  Court  affirming  an  order  of  the 

Clerk  apprenticing  and  awarding  the  custody  of  a  child,  the 
mother  appealed  to  the  Supreme  Court,  where  the  judgment 
was  held  to  be  erroneous,  upon  the  ground  that  the  facts  found 
did  not  warrant  it.  When  the  matter  came  again  before  the 
Superior  Court  upon  the  certificate  of  the  Supreme  Court,  addi- 
tional evidence  was  heard  which  brought  the  case  within  the 
statute:  Held,  the  judgment  of  the  Supreme  Court  was  not  res 
judicata,  and  that  it  was  proper  for  the  Court  below  to  hear  the 
matter  de  novo,    Ashby  v.  Page,  6. 

2.  It  was  competent  for  the  Judge  to  determine  the  matter  without 

sending  it  back  to  the  Clerk.    Ibid. 

8.  Where  it  is  found  that  the  mother  is  a  person  of  bad  character, 
and  unfit  to  have  the  care  of  her  child,  it  may  be  apprenticed 
by  the  Clerk  to  another  person,  under  the  statute  (ch.  169,  Laws 
1889).    Ibid. 

APT  TIME,  387. 

ARREST : 

1.  In  an  action  for  damages  for  a  false  arre&t,  the  plaintiff  obtained 

an  order  for  the  arrest  of  the  defendants,  who  were  non-resi- 
dents. They  being  unable  to  give  bail,  filed  their  petition  to  be 
allowed  the  benefits  of  the  statute  relating  to  insolvent  debtors: 
Held,  they  were  entitled  to  the  benefits  of  such  statute.  Bur- 
gwyn  v.  Hall,  489. 

2.  There  is,  under  the  Constitution,  no  imprisonment  for  debt  in 

this  State,  except  in  ca^s  of  fraud,  and  in  such  cases  the  defend- 
ant in  arrest  may  be  discharged  either  by  giving  bail  or  surren- 
dering bis  property  for  the  benefit  of  creditors,  as  provided  by 
statute.     Ibid. 

3.  The  statute  entitled  "Insolvent  Debtors"  protects  from  future 

arrest  for  the  same  such  as  have  surrendered  their  property, 
though  after-acquired  property  may  be  subject  to  execution  and 
sale,  in  proper  cafes.    Ibid. 

4.  Every  person  taken  or  charged  on  any  order  of  arrest  for  default 

of  bail,  or  on  surrender  of  bail  in  any  action,  and  every  person 
taken  or  charged  in  execution  or  arrest  for  any  debt  or  damage 
rendered  in  any  action  whatsoever,  is  entitled  to  the  benefits  of 
the  chapter  entitled  **  Insolvent  Debtors."    Ibid, 
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5.  The  benefits  of  the  statute  extend  as  well  to  those  arrested  for 

torts  as  for  debt,  and  the  debt  growing  out  of  one  is  no  more  a 

« 

debt  and  no  more  entitled  to  extraordinary  process  for  it^  col- 
lection than  the  other.    Ibid, 

6.  In  order  to  prevent  undue  preference  in  favor  of  parties  whose 

debts  are  already  ascertained,  the  proper  remedy  of  the  party 
seeking  to  establieih  and  secure  his  damages  for  tort  is  to  have  a 
trustee  appointed,  under  The  Code,  ^^2957,  2977,  2981,  to  hold 
and  distribute  among  creditors  when  and  as  soon  as  sll  debts 
are  ascertained.    Ibid. 

7.  The  benefits  of  the  statute  are  not  confined  to  the  residents  of 

this  State,  but  non-residents  cannot  take  the  benefits  of  this 
homestead  and  personal  property  exemptions;  nor  are  they 
entitled  here  to  any  exemptions  given  by  the  laws  of  their  own 
State.    Ibid, 

ASSAULT  AND  BATTERY: 

1.  An  indictment  charged  that  the  defendant  made  an  assault  upon 

the  prosecutrix  with  a  **  deadly  weapon,  to-wit,  a  club,**  etc. 
On  the  trial  it  appeared  that  the  defendant  was  the  keeper  of  a 
jail  and  resided  therein  with  his  family;  that  his  wife  was 
seriously  ill;  that  the  prosecutrix  was  imprisoned  in  the  jail 
and  was  conducting  herself  in  a  loud,  boisterous  and  disorderly 
manner,  and  refused  to  desist  when  ordered  by  the  defendant; 
that  thereupon  he  took  her  to  another  apartment  and  gave  her 
a  severe  whipping  wiih  a  buggy  whip,  cutting  the  fiesh  on  her 
back  and  arms.  The  defendant  was  convicted  and  fined  one 
hundred  dollars:  Heldy  (1)  the  Superior  Court  had  jurisdiction; 
(2)  the  punishment  was  within  the  discretion  of  the  Court  below, 
and  would  not  be  reviewed  by  the  Supreme  Court.  State  v. 
Ro»eman,  765. 

2.  Where  the  indictment  charges  an  assault  with  a  deadly  weapon, 

but  the  proof  shows  a  simple  assault,  committed  within  less 
than  six  (now  twelve)  months  since  the  finding  of  the  bill,  the 
jurisdiction  of  the  Superior  Court  is  not  ousted.  State  v.  Fes- 
perman,  770. 

3.  Chapter  152,  Laws  1891,  does  not  take  away  the  jurisdiction  of 

the  Superior  Courts  of  assaults  with  deadly  weapons  when  no 
serious  injury  has  been  inflicted.    Ibid. 

ASSETS: 

1.  The  heirs  of  a  decedent,  defendants  in  a  proceeding  to  make 
assets,  will  not  be  allowed,  ordinarily,  to  collaterally  attack  a 
former  proceeding  between  them  and  the  same  administrator  to 
sell  other  lands  of  the  decedent  to  make  assets.  Turner  v.  Shuf- 
fler, 642. 
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2.  Where  it  was  found  as  a  fact  that  the  land  so  sold  for  assets 
brought  a  fair  price,  and  that  the  sale  was  in  good  faith  and 
ratified  by  the  Court,  this  Court  will  nol  set  it  aside  because  the 
purchaser  afterwards  sold  it  to  the  administrator  who  had  insti- 
tuted the  proceedings  to  make  assets.    Ibid. 

ASSIGNMENT: 

1.  To  avoid  an  assignment  for  fraud,  it  is  not  nece:-sary  that  the 

assignee  should  have  participated  in,  or  had  knowledge  of,  the 
fraudulent  purposes  of  the  assignors.    Rouse  v.  Bowers,  182. 

2.  Assignees  and  trustees,  acting  in  good  faiih  under  a  conveyance 

afterwards  declared  fraudulent  and  void  by  judicial  decree,  will 
be  protected  from  liability.  It  is  erroneous  to  enter  personal 
judgment  against  them  upon  a  verdict  establishing  the  fraudu- 
lent intent  of  their  vendors.    Ibid. 

8.  In  an  action  by  the  creditors  of  an  intestate  agaiubt  his  adminis- 
trator to  compel  an  account  and  settlement  of  the  estate,  it  was 
alleged  that  the  transfer  by  the  intestate,  before  his  death,  of  a 
certain  insurance  policy  to  his  brothers  **  for  value  received,*' 
was  in  fraud  of  creditors,  or,  at  most,  was  only  intended  to 
secure  them  for  certain  debts  and  the  payment  of  premiums 
upon  the  policy ;  the  fraud  was  denied  and  the  assignment 
alleged  to  be  in  good  faith  without  notice  and  for  fair  value: 
Held,  it  was  competent  to  show  what  sums  the  intestate  owed 
his  said  brothers  for  the  purpose  of  sustaining  the  bona  fides  of 
the  assignment.     Watts  v.  Warren,  514. 

4.  The  pt-rsons  to  whom  the  assignment  was  made  were  clearly 
incompetent  to  testify  thereof,  under  section  590  of  Tiie  Code, 
but  any  other  persons  than  those  interested  do  not  come  within 
the  inhibition  of  this  section.     Ibid. 

See  also  p.  65. 

ATTORNEY  AND  CLIENT: 

The  rule  which  excludes  eA'idence  of  communications  between  attor- 
ney and  client  as  privileged  does  not  extend  to  those  cast^s  where 
the  witness  was  counsel  for  both  parties,  or  to  communications 
between  the  parties  in  the  presence  of  counsel,  or  when  made 
by  one  party  to  the  attorney  of  the  other.     Carey  v.  Carey,  267. 

BASTARDY: 

1.  It  is  not  necessary  that  a  bastardy  proceeding  should  show  affirm- 

atively that  the  mother  of  the  bastard  was  a  single  woman:  that 
fact  will  be  presumed.    State  v.  Peebles,  768. 

2.  The  fact  that  the  mother  of  the  alleged  bastard  was  married  only 

raises  a  presumption  that  the  child  was  legitimate.    Ibid. 
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3.  Where  it  appeared  that  (he  affidavit  upon  which  a  bastardy  war- 

rant issued,  was  sworn  before  a  Justice  of  the  Peace  by  the 
mother,  it  will  be  presumed  to  have  been  voluntarily  made, 
nothing  to  the  contrary  being  shown.    Ibid. 

BILLS,  BONDS  AND  PROMISSORY  NOTES: 

While  there  is  a,  prima  facie  presumption  of  law  that  the  holder  of 
negotiable  paper  is  the  owner,  and  took  it  for  value  and  before 
dishonor,  if  fraud  or  illegality  in  the  inception  of  the  instru- 
ment is  set  up  as  a  defence  and  evidence  tending  to  support  it 
is  offered,  such  presumption  is  rebutted  and  the  burden  of 
proof  is  shifted  to  the  endors^ee  to  show  that  he  is  a  bona  flde 
purchaser  for  value.     Bank  v.  Burgicyn,  63. 

BOND,  OFFICIAL: 

When  Clerk^s  bond  liable,  78. 

BURDEN  OF  PROOF : 

In  contributory  negligence^  34. 
When  shifted,  62,  365. 
In  devise,  300. 

CARRIERS : 

1.  A  rule  of  a  railroad  company  that  passengers  desiring  to  travel 

in  a  coach  attached  to  a  freight  train  shall  enter  the  car  at  a 
point  other  than  the  station  or  place  where  persons  traveling  in 
the  ordinary  passenger  trains  are  received  is  not  an  unreason- 
able regulation,  provided  the  way  by  which  the  passenger  is 
required  to  pass  from  the  place  tickets  are  furnished  to  the 
]>oint  of  embarking  is  kept  in  proper  condition.  Brovm  v. 
Railroad,  34. 

2.  The  general  rule  is,  that  passengers  who  are  injured  while  get- 

ting on  or  off  moving  trains  cannot  recover  for  such  injuries. 
Ibid. 

3.'  A  common  carrier  of  passengers  is  under  no  obligation  to  delay 
the  departure  of  its  trains,  or  to  look  after  the  safety  of  per- 
sons who  attempt  to  enter  them,  when  they  have  been  stopped 
long  enough  to  allow  passengers  to  embark  and  disembark ; 
but  it  may  be  liable  for  injuries  incurred  by  one  who,  by  the 
invitation  or  command  of  persons  in  charge  of  the  trains, 
attempts  to  get  on  or  off  while  the  cars  are  in  motion.    Ibid. 

4.  When  a  railroad  is  empowered  to  connect  with  another  railroad 

*'at  the  city  of  Charlotte,  at  the  point  which  may  be  found 
most  practicable,"'  and  the  connection  is  made  at  a  point  1,000 
yards  outside  the  city  limits,  but  at  the  most  practicable  point, 
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this  18  within  the  charter.  **  At,"  does  not  necessarily  mean  *'in" 
the  city.    Parefoy  v.  Railroad,  100. 

5.  When  authority  is  given  to  connect  with  the  C.  &  S.  C.  Railroad 

or  with  the  N.  C.  Railroad,  at  Charlotte,  and  the  railroad  locates 
its  line  and  proceeds  to  construct  it  to  a  junction  with  the  N.  C. 
Railroad,  but  a  few  months  before  its  completion  to  the  latter 
point  crosses  another  railroad  which  connects  with  the  C.  & 
S.  C.  Railroad,  and  by  permission  of  this  latter  railroad  it  runs 
its  cars  temporarily  over  it  to  the  C.  &  S.  C.  Railroad  (laying 
down  a  third  rail  by  reason  of  difference  in  gauge),  this  is  not  a 
"  construction  of  its  railroad  to  a  junction  with  the  C.  &  S.  C. 
Railroad"  which  deprives  it  of  its  election  to  connect  with  the 
N.  C.  Railroad.    Ibid. 

6.  Where  the  railroad  was  completed  through  the  locus  in  quo  prior 

to  the  Act  of  1872  {The  Code,  §1952),  it  was  not  necessary  to 
the  validity  of  the  location  that  a  map  of  the  route  should  be 
filed.    Ibid. 

7.  When  the  charter  provides  that,  in  the  absence  of  any  contract 

the  corporation  acquires  title  to  100  feet  on  each  side  of  the 
track,  and  if  no  claim  for  damages  is  brought  in  two  years  from 
the  completion  of  that  part  of  the  road  it  is  barred;  the  cor- 
poration has  a  valid  title  to  the  right-of-way  as  its  track  is  com- 
pleted.    Railroad  v.  McCaskill,  94  N.  C. ,  746.     Ibid, 

8.  The  title  of  the  railroad  to  the  right-of-way  once  acquired,  cannot 

be  lost  by  occupancy  as  to  any  part  of  it  by  the  lapse  of  time. 
The  Code,  §  150 ;  Railroad  v.  McCaskill,  94  N.  C,  746.    Ibid, 

9.  It  is  the  duty  of  a  common  carrier  to  provide  sufficient  means  cf 

transportation  for  all  freight  and  passengers  which  its  business 
naturally  brmgs  to  it,  and  an  unusual  occasion  by  which  a 
greater  demand  upon  it  is  temporarily  made  will  not  relieve  it 
of  the  obligation  if,  by  the  use  of  reasonable  foresight,  it  coold 
have  been  provided  for.     Purcell  v.  Railroad,  414. 

10.  Where  the  plaintiff  alleged  in  his  complaint  and  offered  testi- 
mony tending  to  show  that  he  purchased  a  ticket  from  defend- 
ant's agent  at  a  regular  station  before  the  time  advertised  for 
the  arrival  and  departure  of  its  trains  at  that  place,  and  was  in 
readiness  to  get  aboard,  but  the  train  ran  by,  making  no  effort 
to  stop  although  it  had  room  in  its  cars  for  plaintiff:  Held,  (1) 
the  complaint  does  set  forth  a  cause  of  action  in  tort,  of  which 
the  Superior  Court  had  jurisdiction ;  and  (2)  the  plaintiff  was 
entitled  to  an  instruction  that,  if  the  jury  found  the  facts 
alleged  to  be  true,  he  would  be  entitled  to  punitive  damages, 
in  the  absence  of  sufficient  excuse  show^n  by  the  defendant. 
I  bid. 
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11.  A  common  carrier  may  demand  prepayment  of  freight  charges 

before  shipmeot  to  any  station,  and  from  one  shipper,  though 
not  required  of  others.  It  should  appear,  however,  that  a 
plaintiff  had  notice  of  such  regulation.  JRandall  v.  Railroad,  612. 

12.  The  plaintiff  was  injured  by  the  failure  of  the  company  receiving 

the  goods  for  shipment  to  notify  the  defendant  that  the  freight 
had  been  prepaid  according  to  its  well  known  requirement,  and 
must  look  to  that  company  for  damages.    Ibid. 

13.  In  an  action  against  a  railroad  company  for  injury  to  person  by 

its  train,  it  appeared  that  the  defendant  had  put  in  two  side- 
tracks which  extended  into  the  public  road,  and  that  the  plain- 
tiff, a  bright  boy  about  thirteen  years  old,  while  passing  along' 
the  highway,  was  struck  and  injured  by  an  engine  while  seek- 
ing to  avoid  another  coming  from  the  opposite  direction.  At  a 
short  distance  on  either  side  of  the  tracks  there  was  a  wire 
fence  :  Held,  he  was  not  entitled  to  recover.  Meredith  v.  Rail- 
roady  616. 

Negligence  of,  462. 

CHATTEL  : 

Tenant  in  common  of  chattel  cannot  maintain  action  against  co-ten- 
ant for  conversion,  289. 

CHATTEL  MORTGAGE  :  See  Mortgage. 

CHOSES  IN  ACTION,  Of  wife,  720. 

CLERK : 

1 .  Prior  to  the  enactment  of  section  72  of  The  Code  (November,  1883), 

Clerks  of  the  Superior  Courts  were  not  liable  upon  their  official 
bonds  for  moneys  received  by  them  in  the  capacity  of  receivers 
of  funds  belonging  to  infants ;  but  now,  by  virtue  of  that  section, 
such  bonds  are  responsible  for  all  moneys  and  effects  which  may 
come  to  their  hands  by  color  of  their  office,  or  under  any  decree 
or  order  of  a  Judge,  though  such  order  or  decree  may  have  been 
irregular  or  even  void  for  want  of  jurisdiction.  Presson  v. 
Boone,  78. 

2.  A  bond  executed  prior  to  but  current  at  the  time  of  the  enactment 

of  that  section  would  be  liable  for  all  such  moneys  and  effects 
received  thereafter  while  the  bond  was  in  force.     Ibid. 

3.  Where  it  was- shown  that  in  December,  1882,  the  Clerk  of  a  Supe- 

rior Court,  who  had  theretofore  been  appointed  a  receiver  of 
funds  belonging  to  a  minor,  received  from  an  administrator  a 
sum  of  money  belonging  to  a  minor,  and  gave  a  receipt  there- 
for, signed  **  Clerk  of  the  Superior  Court  and  receiver  of,"  etc.  : 
Held,  that  he  was  liable  upon  his  bond  as  Clerk,  inasmuch  as, 
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under  sections  1543,  t544  of  The  Code,  it  wafi  made  his  official 
duty  to  receive  and  account  for  all  moneys,  etc.,  fiaid  into  bis 
office  by  executors  and  administrators — and  it  will  be  presumed 
he  received  the  money  by  virtue  of  that  authority.    Ibid, 

4.  In  an  action  to  re^^over  from  the  Clerk  and  bin  sureties  moneys 
received  by  him  in  his  official  capacity,  the  pi  tin  tiff  is  entitled 
to  interest  at  six  per  cent,  per  annum  from  the  time  of  its 
receipt  bv  the  officer,  and  to  twelve  per  cent,  from  the  time  of 
demand  and  refusal  to  pay.    Ibid. 
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CONTRACT : 

1.  Iq  1875  the  defendant  contracted  to  sell  to  B.  a  tract  of  land,  and 
executed  his  bond  to  convey  upon  the  payment  of  the  purchase- 
money,  evidenced  by  eight  notes,  due  in  successive  annual 
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installments.  The  mother  of  the  vendee  signed  the  notes  aa 
surety,  it  being  agreed  between  her  and  her  son  that,  upon  the 
payment  of  the  purchase- money,  he  should  convey  to  her  a  life- 
estate  in  the  land,  and  this  agreement  was  endorsed  by  the 
vendor  and  witnessed  by  him  upon  the  bond  for  title  at  the  time 
of  the  delivery  of  the  papers.  The  mother  and  son  went  into 
joint  possession,  and  paid  off  several  of  the  notes.  Subse- 
quently, without  the  knowledge  of  the  mother,  the  defendant 
and  the  son  made  an  arrangement  by  which  the  remaining  notes 
were  surrendered  and  others  substituted,  to  secure  which,  with 
other  sums  loaned  to  the  son  by  defendant,  mortgages  were 
executed  upon  the  land.  Upon  information  of  these  facts,  in 
1889,  the  mother  brought  suit  to  restrain  the  defendant  from 
selling  under  the  mortgages,  to  protect  her  interest,  and  for 
general  relief  :  Held,  that  while  the  mother  was  no  party  to  the 
contract  to  convey  the  land  entered  into  between  the  son  and 
the  defendant,  she,  by  virtue  of  the  agreement  between  her  and 
her  son,  had  an  equity  to  have  the  legal  title  to  a  life-estate  con- 
veyed to  her  upon  the  payment  of  the  purchase- money,  and  of 
this  the  defendant  had  notice  ;  and  that  her  equity  was  not  sub- 
ject to  a  lien  for  the  satisfaction  of  the  balance  due  on  the  pur- 
chase-money.   Barnes  v.  McCullerSj  46. 

2.  That  upon  the  surrender  of  the  original  notes  and  the  substitu- 

tion of  others  to  which  she  was  not  a  party,  her  liability  as 
surety  was  terminated.     IbUi. 

3.  That  while  the  entire  interest  in  the  land  was  subject  to  the  pay- 

ment of  any  balance  that  might  be  due  on  the  purchase-money, 
and  the  vendor  could  not  specifically  subject  the  equitable  estate 
of  the  mother  to  the  payment  thereof,  the  son's  interest  might 
be  subject  to  such  charge,  as  well  as  a  lien  fnr  the  loans  subse- 
quently made.     Ibid. 

4.  That  the  mother's  right  of  action  was  not  barred  by  the  statute 

of  limitations.   *Ibid. 

5.  The  parol  promise  of  one  to  pay  the  debt  of  another  in  the  event 

the  latter  failed  to  make  payment,  is  void  under  the  statute  of 
frauds,  unless  in  the  creation  of  the  debt  the  creditor  trusted  to 
both  the  parties  and  credited  them  jointly  and  severally.  Home 
v.  Bank,  109.. 

6.  The  defendant  received  the  note  of  the  plaintiff  executed  to  S.  as 

collateral  security  for  a  demand  against  S  ,  for  which  defendant 
alleged  plaintiff  was  also  liable;  it  was  in  evidence  that  the 
plaintiff,  when  the  note  was  paid  by  him  and  surrendered  to 
him  by  the  defendant,  in  reply  to  a  notice  that  he  would  be 
held  liable  for  the  balance  of  the  debt  due  from  S.,  said,  **  I  will 


INDEX.  833 


have  the  matter  settled  if  I  can*':  Held,  that  such  a  declaration 
did  not  constitute  a  promise  to  pay  the  amount  alleged  to  be  due 
from  S.    Ibid. 

7.  Plaintiffs  contracted  with  a  municipal  corporation  to  construct 

w<iter- works  nnd  to  furnish  the  corporation  with  an  adequate 
supply  of  water  for  all  fire,  sanitary  and  other  public  purposes, 
for  which  the  corporation  agreed  to  pay  a  fixed  rent;  it  was 
stipulated  in  the  same  clause  that  upon  a  failure  to  furnish  such 
supply  tl)e  corporation  should  pay  no  rent.  In  another  clause 
of  the  contract  plaintiffs  guaranteed  to  furnish  a  force  of  pres- 
sure sufficient  to  throw  from  any  five  hydrants,  at  same  time, 
five  streams  of  water  seventy-five  feet  high.  Plaintiffs  com- 
plied wich  the  conditions  first  named,  but  not  with  the  last,  and 
thereupon  the  city  ref  u>ed  to  pay  rent:  Held,  (1)  that  the  clauses 
were  distinct  in  their  purpose  and  effect,  and  that  the  corpora- 
tion had  no  right  to  refuse  payment  of  rent  for  the  breach  of 
the  guaranty  in  respect  to  the  pressure  necessary  to  throw  the 
water  seventy-five  feet;  (2)  that  for  any  breach  of  said  guaranty 
the  corporation  had  a  remedy  which  might  by  proper  pleading 
be  set  up  as  defence  to  an  action  for  recovery  of  rents.  Nelson 
v  Charlotte,  121. 

8.  Long  delay,  accompanied  by  acts  inconMsteat  with  a  purpose  to 

perform  the  contract,  will,  if  not  waived,  bar  the  right  to  a 
specific  performance.     Holden  v.  Furefoy,  163. 

9.  A  contract  required  by  the  statute  of  frauds  to  be  in  writing  may 

be  waived  in  parol  by  abandonment,  but  the  acts  constituting 
such  abandonment  must  be  positive,  unequivocal  and  incon- 
sistent with  the  contract.  The  rule  is  founded  upon  the  doc- 
trine of  e.otoppel.  and  not  upon  the  idea  that  an  estate  can  be 
passed  by  such  waiver  or  abandonment.     Ibid, 

10.  Not  only  will  the  Courts  refuse  to  decree  a  specific  performance 

when  such  waiver  is  established,  but  the  circumstances  may  be 
of  such  character  that  they  will  operate  as  an  absolute  discharge 
of  the  contract,  even  as  between  the  original  parties,  and  take 
away  any  remedy  either  at  law  or  in  equity.     Ibid, 

11.  Receipt  of  interest  in  advance  of  the  time  it  would  accrue  is 

prima  facie  evidence  of  a  binding  contract  to  forbear  and  delay 
the  time  of  payment  of  the  principal,  and  no  action  can  be 
maintained  for  such  principal  during  the  period  covered  by  the 
agreement  unless  the  right  to  sue  has  been  reserved;  and  in  the 
absence  of  rebutting  proofs  the  prima  fade  case  becomes  con- 
clusive.   HoUingswortk  v.   Tomlivson,  246. 

13.  The  receipt  of  interest  in  advance,  although  upon  an  usurious 
rate,  will  support  a  contract  to  forbear,  and  if  made  without 
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the  assent  or  knowledge  of  the  surety  to  the  obligation  will 
exonerate  him  from  liability.    Ibid. 

18.  A  vendee  in  an  executory  contract  to  convey  lands  having  failed 
to  pay  the  purchase* money  when  it  became  due,  subsequently 
purchased  his  notes  therefor  at  an  administrator*s  sale  for  a 
nominal  amount,  and  then  brought  an  action  to  compel  the  ven> 
dor's  representatives  to  convey  to  him:  Held,  (1)  that  a  specific 
performance  would  not  be  decreed  until  the  vendee  had  paid 
the  price  stipulated  in  the  contract  of  sale;  (2)  that  the  defend- 
ants having  prayed  for  affirmative  relief,  it  was  not  error  to 
decree  that  the  land  should  be  sold  and  the  proceeds  applied  to 
the  satisfaction  of  the  balance  due,  if  the  plaintiff  did  not  pay 
within  a  time  fixed.    Burrasa  v.  Sidberry,  307. 

14.  Where  the  law  of  the  place  of  the  performance  of  a  contract  for 

the  sale  and  delivery  of  goods  prohibits  such  transactions  on 
Sunday,  the  Courts  will  not  recognize  any  market  price  alleged 
to  be  prevalent  on  that  day.    McAbaher  v.  Railroad,  344. 

15.  The  plaintiffs  made  an  oral  contract  with  a  common  carrier  by 

which  the  latter  agreed  to  furnish  cars  for  the  trauBportaiion  of 
plaintiffs'  property  on  a  day  certain,  but  failed  to  do  so;  a  short 
time  thereafter  the  carrier  did  ship  the  goods,  for  which  it  gave 
a  bill  of  lading:  Held,  that  the  prior  oral  contract  was  not 
merged  in  the  latter,  and  the  plaintiffs  could  maintain  an  action 
for  damages  for  a  breach  thereof.  Hamilton  v.  Railroad,  96 
N.  C  ,  398,  approved.    Ibid. 

16.  It  is  a  general  principal  that  the  validity  of  a  contract  and  its 

construction  are  determined  by  the  law  of  the  place  where  it  is 
made,  and  if  valid  there,  it  is  valid  everywhere.  Taylor  v. 
Sharp,  377. 

17.  S.  being  the  owner  of  certain  lands,  conveyed  them  by  deed  abso- 

lute to  B.  upon  the  parol  promise  of  the  latter  that  from  the 
proceeds  of  any  sale  the  vendee  might  make,  after  paying 
expenses,  etc.,  the  vendor  should  be  paid  a  part:  Held,  not  to  be 
within  the  statute  of  frauds.    Sprague  v.  Bond,  382. 

18.  While  such  an  agreement  constitutes  no  trust,  nor  passes  any 

interest  in  the  land  itself,  and  while  equity  would  not  compel 
*  a  sale  by  the  vendee,  yet,  where  the  latter  makes  a  voluntary 
sale,  the  vendor  has  the  right  to  call  for  an  account  and  to 
recover  his  share  of  proceeds  under  the  agreement.     Ibid. 

19.  It  is  not  within  the  scope  of  the  authority  of  a  chief  engineer  of 

a  railway  company  to  enter  into  contracts  on  behalf  of  his 
employer  with  subordinate  agents  or  servants  in  respect  to  their 
wages.     OUlis  v.  Railroad,  441. 
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20.  Where  the  terms  of  a  contract  are  fixed,  the  Court  and  not  the 

jury  is  its  prox)er  interpreter.    Spragins  v.  White,  449. 

21.  In  an  action  for  the  price  of  a  certain  lot  of  shoes,  the  defence 

was  that  they  were  not  delivered  at  the  time  agreed  on,  the 
agreement  heing  that  the  defendant  bought  the  goods  upon 
plaintiffs'  promise  to  have  them  at  a  fixed  place  in  two  weeks, 
so  the  instruction  of  the  Court  that  the  jury  must  inquire  what 
was  meant  by  it,  was  error.    Ibid. 

22.  In  an  action  for  the  balance  of  the  purchase-money  due  for  cer- 

tain machinery,  the  defence  and  counterclaim  was  plaintiffs' 
failure  to  comply  with  the  terms  of  the  contract  by  not  shipping 
in  time,  nor  according  to  order,  a  material  part.  The  plaintiffs 
replied  that  they  were  defendants'  agents,  and,  as  to  the  part  in 
question,  it  was  not  included  in  the  order.  There  was  evidence 
tending  to  support  the  defence.  The  Court  instructed  the  jury 
to  render  a  verdict  that  plaintiffs  had  noc  failed  to  comply  with 
their  contract:  Held,  to  be  error.    Povxra  v.  Ertoin,  522. 

28.  The  plaintiff  brought  this  action  against  the  defendant  for  ser- 
vices rendered  him  from  1888  to  1889.  Defendant  pleaded  the 
statute  of  limitations  and  a  counterclaim.  Plaintiff  denied  the 
counterclaim,  and  replied  that  the  contract  was  that  he  was  to 
be  paid  at  the  defendant's  death,  but  had  been  dismissed  from 
his  service:  Held,  (1)  that  it  was  not  incompetent  for  plaintiff  to 
testify  of  the  matters  set  up  in  his  replication  under  the  plead- 
ings as  they  stood  unamended ;  (2)  it  was  not  error  for  the  Court 
to  charge  that  if  the  contract  was  as  alleged  by  plaintiff  in  his 
replication,  then,  unless  the  plaintiff  was  willing  to  perform  his 
part  of  it,  and  was  prevented  from  so  doing  by  the  defendant, 
they  would  find  plaintiff  not  entitled  to  recover;  (8)  that  if  the 
contract  set  out  in  the  replication  existed,  and  the  plaintiff  was 
ready  to  perform  his  part  of  it,  his  recovery  was  not  barred  by 
the  statute  of  limitations;  (4)  that  if  there  was  no  contract  as 
to  length  of  service  or  rate  of  payment,  plaintiff  could  only 
recover  for  three  years  next  preceding  the  commencement  of 
the  suit.    Fulps  v.  Mock,  601. 

24.  In  an  action  brought  to  recover  possession  of  a  mare,  the  plaintiff 
alleged  that  he  placed  her  with  the  defendant,  a  horse-trader, 
to  be  trained  for  trotting  races.  Defendant  was  to  stable  and 
feed  her,  and,  at  plaintiff's  direction,  put  her  on  the  track  for 
trial  race;  and  when  she  had  attained  the  proper  speed,  she  was 
to  be  turned  over  to  the  plaintiff,  who  was  to  sell  her,  and  out 
of  the  proceeds  pay  for  her  board,  lodgings  and  training  ;  that 
defendant  refused  to  give  her  a  trial  race  and  to  turn  her  orer, 
and,  in  violation  of  the  contract,  he  permitted  her  to  be  driven 
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for  busiDess  and  pleasure:  Held,  that  upon  theee  allegations,  if 
true,  plaintiff  was  entitled  to  recover.  Barringer  v.  Bums,  606. 

25.  It  was  not  error  for  the  Ck)urt  to  charge  that,  in  certain  aspects 

of  the  case,  specifying  such  aspects,  the  plaintiff  might  recover, 
where  there  was  evidence  in  support  of  them,  especially  as  the 
aspects  favorable  to  defendant  were  likewise  specified.    Ihid, 

26.  The  defendant  has  no  lien  upon  the  mare  for  the  expenses  of 

shoeing  her  while  in  his  possession,  when  no  charge  was  made 
against  him  therefor.    I  hid. 

Parol  evidence  admissible  to  prove,  21. 

Of  insurance,  218. 

To  bind  personal  property  of  married  woman,  503. 

CONTINUANCE : 

Matter  of  discretion  and  not  reviewable,  282. 

CONTRIBUTORY  NEGLIGENCE:    See  Negligence. 

CONDEMNATION  OF  LAND:    See  Eminent  Domain. 

CONSTITUTION: 

The  provision  in  the  Constitution  (Art.  8,  §  1)  which  reserves  to  the 
General  Assembly  the  power  to  alter  or  repeal  acts  incorpora- 
ting companies,  does  not  authorize  the  enactment  of  a  statute 
which,  under  the  pretence  of  protecting  a  public  interest,  or 
exercising  an  acknowledged  police  power,  appropriates  the  cor- 
porate property  to  the  public  use.  Railroad  v.  Commixaion- 
erg,  56. 

CORPORATION: 

1.  Copies  of  letters  of  incorporation  are  admissible  to  show  prima 

facte  the  existence  of  a  corporation,  and  it  cannot  avoid  its  lia- 
bility for  debts  because  in  fact  it  had  but  an  inchoate  existence. 
Marshall  v.  Bank,  639. 

2.  When  articles  of  value  were  prepared  by  plaintiffs  according  to 

the  direction  of  such  corporation,  and  before  the  order  was 
countermanded,  they  are  entitled  to  recover  the  damages  .sus- 
tained on  account  of  defendant's  refusal  to  receive  them.    Ibid, 

3.  The  measure  of  damages  is  the  difference  between  the' contract 

price  and  their  present  value,  and  if  of  no  value  to  anyone  tmt 
the  defendant  then  the  measure  is  the  contract  price.    Ibid, 

4.  If  an  act  is  to  be  done  by  an  incorporated  body,  the  law,  resolution 

or  ordinance  authorizing  it  to  be  done  is  valid  if  passed  by  a 
majority  of  those  present  at  a  legal  meeting ;  and  when  the  act 
creating  a  corporation  is  sQent  on  the  subject,  a  majority  of  the 


INDEX.  837 


officers  or  persons  authorized  to  act  constitute  the  legal  body, 
and  a  majority  of^the  members  of  the  legally  constituted  body 
can  exercise  the  powers  delegited  to  the  municipality.  Cotton 
MiUs  y.  Commissioners^  678. 

COSTS  r 

When  "next  friend"  taxed  with,  865. 

For  extra  necessary  printing  of  record,  399,  405. 

COUNTY  COMMISSIONERS : 

1.  Where  the  statute,  in^express  terms,  gives  the  County  Commis- 

sioners power  to  provic^  a  jury  for  two  weeks,  and  then  after- 
wards the  term  of  the  Court  is  lengthend  to  three  weeks,  they 
have  power,  by  implication,  to  provide  a  jury  for  the  third  week 
also.    Leach  v.  Linden  547. 

2.  Where,  upon  failure  of  the  County  Commissioners  to  draw  a  jury 

for  such  third  week,  the  Court  orders  the  same  to  be  drawn  as 
prescribed  by  section  1782  of  The  Code^  such  jury  is  legal.  Ibid, 

3.  If  an  act  is  to  be  done  by  an  incorporated  body,  the  law,  resolu- 

tion or  ordinance  authorizing  it  to  be  done  is  valid  if  passed  by 
a  majority  of  those  present  at  a  legal  meeting :  and  when  the 
act  creating  a  corporation  is  silent  on  the  subject,  a  majority  of 
the  officers  or  persons  authorized  to  act  constitute  the  legal 
body,  and  a  majority  of  the  members  of  the  legally  constituted 
body  can  exercise  the  powers  delegated  to  the  municipality. 
Cotton  Mills  V.  Commissioners f  678. 

4.  The  powers  delegated  to  a  county  can,  as  a  general  rule,  be  exer- 

cised by  the  Board  of  County  Commissioners,  or  in  pursuance  of 
a  resolution  adopted  by  them  ;  but,  where  the  action  of  the  Com- 
missioners, as  in  the  matters  specified  in  subsections  1,  8,  9,  10, 
11,  17  and  20  of  section  117  of  The  Code,  is  subject  to  the  *J  con- 
currence of  a  majority  of  the  Justices  of  the  peace,"  or  "the 
assent  of  a  majority  of  the  Justices  of  the  Peace  therein,"  the 
action  of  the  Board  must  be  approved  at  a  meeting  of  the  Jus- 
tices convened  according  to  law,  a  majority  of  the  whole  num- 
ber in  the  county  being  present,  by  a  majority  of  such  majority 
constituting  the  organized  body.    Ibid, 

5.  The  words  "  majority  of  the  members-elect,"  or  "  majority  of  the 

qualified  voters,"  are  used  in  constitutions  and  laws  to  take  the 
exercise  of  a  particular  power  out  of  the  general  rule,  and  make 
the  assent  of  a  majority  of  the  whole  number  necessary.    Ibid. 

6.  Where  the  approval  of  the  Justices  is  required,  it  must  be  given 

in  a  properly  constituted  meeting  by  them  as  an  organized 
body.  It  is  not  sufficient  to  secure  the  assent  of  even  a  majority 
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of  the  whole  number  manifested  only  by  their  signatureB  to  a 
paper-writing.    Ibid. 

7.  The  Commissioners  are  not  required  in .  any  case  to  vote  or  par- 

ticipate in  the  meeting  of  the  Justices.    Ibid, 

8.  The  County  Commissioners  must,  in  all  cases,  exercise  their  own 

judgment  first,  just  as  though  their  action  would  be  final,  but 
they  cannot  give  effect  to'' such  action,  where  the  statute  makes 
the  approval  of  the  Justices  necessary,  till  the  Justices  ratify  it 
Ibid. 

9.  The  agreement  by  the  Commissioners  to  pay  each  year  a  sum  of 

money  equal  to  the  aggregate  amount  of  plaintiff 's  tax  for  that 
year  till  the  whole  cost  of  the  bridge  should  be  discharged,  was 
not  an  unlawful  appropriation  of  the  tax  devoted  by  law  to  other 
purposes,  but  simply  the  means  of  ascertaining  the  amount  of 
each  annual  installment.    Ibid, 

COUNSEL : 

1.  The  fact  that  a  party  to  an  action,  who  is  present  at  the  trial, 

does  not  become  a  witness  in  explanation  of  suspicious  circum- 
stcmces  affecting  the  integrity  of  his  conduct,  and  about  which 
he  has  peculiar  means  of  information,  is  a  legitimate  subject  for 
comment  by  counsel,  notwithstanding  the  deposition  of  such 
party,  made  on  the  application  of  his  adversary,  has  been  intro- 
duced by  himself.    Hudson  v.  Jordan ^  10. 

2.  The  fact  that  a  witness,  who  was  present  at  a  conversation  had 

between  the  plaintiff  and  defendant's  agent,  was  not  called  to 
contradict  the  plaintiff,  though  present  in  Court  assisting 
defendant  in  the  trial,  is  a  legitimate  subject  for  counsers  com- 
ment.   Orubb  V.  Insurance  Co,t  472. 

Comment  of,  399. 
Agreement  of,  458. 

COVENANTS : 

■ 

When  there  were  executed  by  defendants  independent  collateral 
covenants  intended  to  secure  the  plaintiff  for  the  balance  found 
to  be  due  for  advancements  made  by  plaintiff  to  them,  and  it 
appeared  that,  upon  such  advancements  and  before  the  balance 
had  been  ascertained,  plaintiff  charged  them  usurious  interest, 
to  which  no  exception  was  made  at  the  time  of  the  referee's 
report  and  the  Court's  confirmation  thereof:  Held,  that  the 
judgment  of  the  Court  that  the  plaintiff  recover  no  interest  on 
balance  found  to  be  due  was  error.    Bank  v.  Babbitt,  525. 
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COVERTURE : 

Plea  of,  when  set  up,  508. 

CREDITOR'S  BILL : 

1.  Several  creditors  may  unite  in  an  action  against  their  common 

debtor  to  obtain  judgment  for  their  respective  claims  and  set 
aside  an  alleged  fraudulent  conveyance  of  the  debtor's  property, 
and  the  parties  so  uniting  may  acquire  a  preference,  by  way  of 
equitable  lien,  over  other  general  creditors.  Smith  v.  Summer- 
field,  284. 

2.  In  an  action  by  creditors  to  subject  property  to  the  satisfaction 

of  their  debts,  it  is  not  necessary  they  should  seek  to  subject  all 
the  property  of  the  debtors,  or  make  parties  those  who  claim 
any  portion  not  sought  to  be  reached.    Ibid. 

CROPS: 

To  constitute  the  ofifence  of  an  unlawful  seizure  of  crops  by  the 
landlord,  under  The  Code,  §  1759,  it  is  not  essential  that  the 
landlord  should  take  forcible  or  even  manual  possession  of  them ; 
the  offence  will  be  complete  if  he  exercises  that  possession  or 
control  which  prevents  the  tenant  from  gathering  and  removing 
his  crop  in  a  peaceable  manner.    State  v.  Evnng,  755. 

DAMAGES : 

1.  If  the  tort  is  the  result  of  simple  negligence,  damages  will  be 

restricted  to  such  ad  are  compensatory  ;  but  if  it  was  willful,  or 
committed  with  such  circumstances  as  show  gross  negligence, 
punitive  damages  may  be  given.    Purcell  v.  Railroadt  414. 

2.  The  measure  of  damages  is  the  fair  cash  value  of  the  property 

destroyed  at  the  time  and  place  of  its  destruction.  Chnibh  v. 
Insurance  Co.,  472. 

3.  In  an  action  to  recover  damages  for  fraud  and  deceit,  by  which 

plaintiff  was  induced  to  contract  to  purchase  corporation  stock 
of  no  value,  it  appeared  that  the  contract  contained  a  clause  to 
the  effect  that  the  contract  was  ' '  conditioned  "  upon  the  state- 
ments of  defendants  being  verified  by  an  expert.  After  the  evi- 
dence was  closed  and  counsel  was  addressing  the  jury,  the  Court 
stated  that  as  plaintiff  had  not  had  the  statements  of  defendants 
verified  by  the  expert,  it  would  instruct  the  jury  that  the  plain- 
tiff was  not  entitled  to  recover  :  Heldy  to  be  error.  Blacknall  v. 
Rowland,  554. 

Action  for  in  deceit  in  sale  of  land,  485. 

For  false  arrest,  489. 

In  action  for  false  representation,  547. 

Measure  of,  689. 
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DECEIT  : 

In  an  action  for  damages  for  deceit  practiced  in  the  sale  of  some 
land,  the  proof  was  that  the  defendant  pointed  out  some  lines 
and  boundaries  some  of  which  were  not  true,  and  said  a  surrey 
showed  a  certain  number  of  acres.  There  was  n  •  proof  that 
defendants  knew  they  were  untrue  or  intended  to  deceive  plain- 
tiff, or  that  the  survey  did  not  show  the  alleged  number  of 
acres :  Held,  the  action  could  not  be  maintained.  OaUin  v. 
Harrell,  485. 

DECEASED  PERSONS : 

Transactions  with,  514. 

DEED: 

1.  In  a  deed  conveying  a  tract  of  land  the  grantor  reserved  to  him- 

self the  right  to  macage  the  entire  farm  and  make  such  changes 
or  improvements  upon  the  buildings  as  he  chose,  so  that  he  did 
not  deprive  the  grantee. of  a  home,  and  remained  on  the  land 
erecting  buildings  and  collecting  rents,  a  portion  of  which  he 
paid  to  the  grantee,  who  also  resided  on  the  premises  :  Held,  (1) 
that  such  possession  was  not  adverse  to  the  grantee ;  (2)  that  the 
possession  of  the  grantor  being  that  of  the  grantee,  it  was  aoffi- 
cient,  if  continued  for  the  statutory,  period,  to  ripen  a  color  of 
title  under  an  unregistered  deed  and  maintain  an  action  for  the 
recovery  of  possession  against  a  subsequent  purchaser  from  the 
grantor.     Turner  v.  Williajtis,  210. 

2.  Under  a  deed  or  devise  of  land  to  husband  and  wife,  the  vendees 

or  devisees  take  an  estate  in  entirety,  and  upon  the  death  of 
one  of  them  the  other  takes  the  whole  estate  by  right  of  aur- 
vivorship.    Harrison  v.  Ray,  215. 

3.  The  rule  in  reference  to  the  certainty  of  the  description  of  per- 

sonal property  in  a  deed,  and  admissibility  of  parol  evidence  to 
support  it,  is  less  rigid  than  that  which  prevails  with  respect  to 
real  property.    Morris  v.  Connor ,  821. 

4.  In  conveyances  of  personal  property,  although  the  description 

may  not  be  such  as  to  distinguish  it  from  other  similar  articles 
or  point  to  evidence  aliunde  by  which  it  might  be  identified, 
the  instrument  will  not  be  void  if  supported  by  parol  testim<my 
sufficient  to  satisfy  the  jury  that  the  property  was  separated  in 
fact  at  the  time  of  the  contract  so  that  the  parties  understood 
what  it  was,  and  were  able  to  identify  it.    Ibid. 

5.  Designating  land  by  the  name  it  is  called  is  a  sufficient  description 

to  enable  its  location  to  be  determined  by  parol  proof.  Eultst  ▼. 
McAdamSf  507. 
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6.  Reference  to  one  deed  in  another  for  purpose  of  description  is 

equivalent  to  incorporating  and  setting  out  its  description  in 
full.    Ibid, 

7.  For  the  purpose  of  showing  lines  and  boundaries  it  is  competent 

to  show  where  the  Surveyor  actually  ran.    Ibid. 

8.  A  junior  deed  is  not  competent  to  establish  the  corner  of  a  tract 

described  in  an  older  deed.    Ibid. 

9.  Wherever  the  word  "heirs"  in  a  conveyance  executed  before 

1879  is  joined  as  a  qualification  to  the  name  or  designation  of 
the  bargainee,  even  in  the  clause  of  warranty,  or  where  this 
covenant  is  confused  with  the  premises  or  habendum,  if,  by 
transposition,  parenthesis  or  punctuation,  the  word  "  heirs"  can 
be  made  to  qualify  the  apt  words  of  conveyance,  the  instrument 
will  be  construed  to  convey  a  fee,  and  this  though  the  words 
have  to  do  duty  in  the  warranty  and  in  connection  with  the 
words  of  conveyance.    Mitchell  v.  Mitchell,  542. 

10.  The  recital  in  a  deed  of  the  receipt  of  che  consideration  is  not 

contractual  in  its  character,  and  is  only  prima  facie  evidence 
of  the  payment  of  the  purchase- money,  which  may  be  rebutted 
by  parol  testimony.     Barbee  v.  Barbee,  581. 

11.  A  deed  of  a  Sheriff  is  not  void  because  the  defendant  in  execu- 

tion was  insane  at  the  time  of  the  judgment  and  sale  there- 
under— it  is  only  voidable.     Thomas  v.  Hunsucker,  720. 

12.  Although  the  vt*ndor  at  the  time  of  the  alleged  fraudulent  con- 

veyance retained  property  sufficient  to  pay  his  indebtedness, 
and  although  the  vendee  paid  the  purchase-money,  yet  if  the 
conveyance  was  made  with  the  intent  to  defraud  creditors,  and 
this  was  known  to  and  participated  in  by  the  vendee,  the  deed 
is  void  as  to  the  creditors.     Hudson  v.  Jordan,  10. 

18.  A  party  against  whom  the  registry  of  a  deed  (or  other  instru- 
ment), or  a  copy  thereof  has  been  introduced  in  evidence,  can- 
not then  raise  the  objection  that  there  is  a  variance  between  such 
registry,  or  copy,  and  the  original  instrument ;  if  he  desired  to 
avail  himself  of  such  objection  he  should  have  required  the  pro- 
duction of  the  original  in  the  way  provided  by  the  statute  (The 
Code,  §  1251).    Devereux  v.  McMahon,  134. 

14.  While  the  statute  of  North  Carolina  (T/id  Code,  §  1554)  requires 

all  deeds  conveying  lands  to  be  signed  by  the  maker,  the  sign- 
ing need  not  necessarily  be  at  the  end  of  the  deed  ;  if  the  signa- 
ture is  in  the  body  of  the  instrument  ic  is  sufficient.    Ibid. 

15.  Nor  is  it  essential  that  the  maker  should  actually  sign  his  name  ; 

he  may  authorize  another  to  do  so  in  his  presence,  or  he  may 
affix  his  mark  or  other  symbol  and  thereby  adopt  a  seal  attached, 


842  INDEX. 


as  well  as  his  own  name  written  in  the  deed,  bj  another,  and  it 
makes  no  difference  that  the  maker  is  able  to  write  his  name, 
or  that  there  is  no  subscribing  witness.    Ibid. 

16.  The  execution  of  a  deed  by  affixing  a  mark,  either  by  the  maker 

himself  or  by  some  one  in  his  presence  thereto  duly  authorized, 
may  be  proved  by  evidence  that  it  was  a  substitute  habitually 
used  by  the  maker  for  his  signature  and  capable  of  identity,  as 
proof  is  made  of  handwriting,  or  from  the  evidence  of  an  eye- 
witness that  he  saw  the  mark  attached,  or  heard  the  maker 
acknowledge  it  as  his.    Ibid, 

17.  A  number  of  grantors  may,  by  delivery,  adopt  a  seal  attached  to 

the  name  of  one  of  them,  there  being  a  recital  in  the  deed  that 
they  had  affixed  their  seals.    1  bid, 

18.  If  a  seal  is  attached  to  the  maker's  name,  although  there  is  no 

such  recital,  it  will  constitute  the  instrument  a  deed.    Ibid, 

19.  The  law  favors  those  who  are  illiterate  and  will  endeavor  to  arrive 

at  and  carry  out  their  true  intent  by  a  liberal  application  of 
technical  rules.     Ibid, 

20.  A  subscribing  witness  to  an  instrument  may  adopt  a  mark  or  any 

other  symbol  for  his  signature,  when  such  mark  or  symbol  has 
such  peculiarities  as  will  enable  it  to  be  identified  as  his  act. 
Ibid, 

21.  The  facts  of  the  signing  by  the  grantor  and  poss€89ion  of  the  deed 

by  the  grantee  being  established  a  delivery  will  be  presumed. 
Ibid, 

22.  The  mis-ncital  or  failure  to  read  the  contents  of  a  deed  to  an 

illiterate  grantor  who  requests  to  know  what  it  contains  is  a 
fraud  in  the  factum.    Ibid, 

23.  A  description  in  a  deed  of  **  certain  tract  of  land,  begins  at  a  pine 

on  R.'s  line,  thence  running  K.'s  line,  thence  binding  on  L.*8 
line,  then  to  the  first  station,  including  twenty-five  acres,^*  is 
not  void  for  uncertainty,  and  may  be  aided  by  parol  proof. 
Allen  V.  SalUngeTf  159. 

24.  The  fact  that  a  deed  was  in  possession  of  the  grantee,  accompa- 

nied by  proof  that  it  was  signed  by  the  grantor,  is  evidence 
from  which  the  jury  may  presume  a  delivery.  Whitman  v. 
Shingleton,  193. 

25.  The  presumption  of  delivery  arising  from  possession  of  the  deed 

by  the  grantee  may  be  rebutted  by  proof  that  such  poesesBionL 
was  obtained  without  the  consent  or  contrary  to  the  intentaon 
of  the  grantor.    Ibid, 

Lack  of  seal  and  apt  legal  terms  in,  425. 
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DESCENT: 

1.  A  man  and  woman,  both  slayes,  cohabited  as  hueband  and  wife 

for  several  years,  but  separated  prior  to  emancipation.  Several 
children  were  bom  while  this  relation  existed.  After  the  sepa- 
ration the  woman  entered  into  a  similar  relation  with  another 
slave,  which  continued  until  after  the  end  of  the  war,  when  the 
parties  duly  acknowledged  and  had  recorded  the  fact  of  cohabi- 
tation, as  provided  by  chapter  40,  Laws  1865-'6.  Two  children 
were  born  of  this  union  before  1866,  one  of  whom  died  after  his 
parents,  unmarried  and  intestate.  The  father  died  in  1878  seized 
of  lands,  and  the  mother  in  1876  also  seized  of  other  lands  :  Held, 
(I)  that  by  virtue  of  the  Act  of  1866,  the  children  of  the  last 
union  were  legitimate  and  inherited  the  lands  of  which  their 
father  died  seized  ;  (2)  that  they  also  inherited  the  lands  of  which 
their  mother  died  seized,  to  the  exclusion  of  her  children  born 
of  the  first  union :  (8)  upon  the  death  of  one  of  the  legitimate 
children,  his  estate  descended  to  the  other  as  his  next  collateral 
relation ;  (4)  the  statute  of  1879,  The  Code,  §  1 281 ,  Rule  18,  operated 
only  prospectively,  and  could  not  divest  any  estate  theretofore 
acquired.  Tucker  v.  Bellamy,  98  N.  C,  88,  approved.  Jones  v. 
Hoggard,  178. 

2.  Persons  bom  in  slavery,  of  slave  parents,  and  who  were  not  legiti- 

mated by  their  parents  marrying  subsequent  to  the  war,  are  not 
legitimated  by  the  Act  of  1879  {The  Code,  §  1281,  Rule  18),  except 
to  the  extent  of  inheriting  from  their  parents,  yet  such  persons 
have  the  right  of  illegitimates  between  themselves,  under  The 
Code,  §  1281,  Rules  9  and  10.  Hence,  when  there  are  two 
brothers  coming  under  this  description,  and  one  dies,  leaving 
no  issue  or  mother,  the  other  brother  inherits  and  is  the  next  in 
title.  Tucker  V.  Bellamy,  98  "S.  C,  31,  and  Jones  v.  Hoggard 
(at  this  term)  distinguished.     Tucker  v.  Tucker,  285. 

Negro  blood  within  prohibited  degrees,  298. 

DEPOSITIONS : 

When  competent,  588. 

DESCRIPTIO  PERSONiE,  614. 

DEVISE :  See  Will. 

DISTRESS : 

Ck>mmon  law  remedy  of  does  not  obtain  in  this  State,  567. 

DILIGENT  SEARCH :    See  Lost  Records. 

DISTURBING  RELIGIOUS  CONGREGATION  :    See  Religious  Con- 
OBXOATION,  Disturbing. 
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DOl^lICILE : 

1.  In  the  absence  of  evidence  to  the  contrary,  it  will  be  presumed 

that  the  residence  of  a  party  to  a  contract  is  at  the  place  where 
the  contract  was  made.     Taylor  v.  Sharp,  377. 

2.  Where  the  defendant  and  his  wife  executed  and  delivered  in  the 

State  of  New  York  their  joint  promissory  note  to  the  plaintiff, 
payable  in  the  city  of  Baltimore,  Maryland,  two  months  after 
date  :  Held,  that  personal  service  of  the  summons  having  been 
made,  the  Ck)urt8  of  North  Carolina  had  jurisdiction  of  an  action 
to  recover  Che  sum  alleged  to  be  due  thereon,  and  that  the  fact 
of  the  relation  of  husband  and  wife  between  defendants  did  not 
prevent  a  judgment  against  the  wife.    Ibid, 

DOWER : 

1.  The  decision  in  Watts  v.  Leggett,  66  N.  C,  197,  in  respect  to  the 

assignment  of  dower  to  widow  and  allotment  of  homestead  to 
heirs  at  law  of  deceased  persons  is  again  affirmed.  Chraves  v. 
Hines,  262. 

2.  The  Court  may  permit  a  creditor  of  a  person,  who  died  seized 

and  possessed  of  lands,  to  be  made  a  party  to  a  proceeding  for 
dower,  and  contest  the  claim  of  the  widow.  Welfare  v.  Wel- 
fare, 272. 

8.  The  remedy  against  an  excessive  assignment  of  dower  is  by 
exceptions  to  the  report  of  the  jury,  upon  the  hearing  of  which 
it  is  competent  for  the  Court  to  hear  affidavits,  with  a  view  to 
ascertain  the  facts  ;  and  ordinarily,  the  Court  before  which  such 
questions  are  heard  is  the  sole  judge  whether  a  re-assignment 
or  successive  re-assignments  shall  be  made.    Ibid, 

EASEMENT : 

In  the  trial  of  an  action  to  recover  damages  for  an  alleged  obstruc- 
tion of  an  easement  over  lands  to  which  the  plaintiff  did  not,  in 
his  complaint,  claim  title,  it  was  error  to  admit  testimony  that 
the  plaintiff  had  title  to  the  servient  land.  Fardk  v.  Thorn- 
ton, 814. 

Non-user  of,  for  right-of-way  for  railroad,  425. 

ELECTIONS: 

1.  While  the  Courts  have  no  power  to  enjoin  municipal  authorities 
from  ordering  an  election  in  pursuance  of  a  law  to  select  officers, 
or  to  determine  any  question  made  dependent  upon  such  elec- 
tion, nevertheless  where  it  is  apparent  that  such  election  will 
be  of  no  possible  benefit  to  anyone,  but  may  work  irreparable 
injury  to  some,  an  injunction  until  the  final  hearing  may  be 
granted,  particularly  if  the  acts  complained  of  have  a  tendency 


INDEX.  845 


to  prevent  the  construction  of  a  railroad,  or  some  other  enter- 
prise in  which  the  public  have  an  interest.  Railroad  v.  Com- 
missionera,  56. 

2.  It  is  essential  to  the  validity  of  an  election  that  it  shall  be  held 
under  some  proper  authority,  and  conducted  substantially  in 
the  manner  prescribed  by  law.     Van  Amringe  v.  Taylor,  196. 

8.  To  constitute  an  officer  de  facto  it  is  requisite  that  there  be  some 
colorable  election  or  appointment  to  and  induction  into  the 
office.    Ibid, 

4.  One  who  usurps  an  office  may  act  for  such  a  length  of  time  or 

under  such  circumstances  as  to  raise  a  presumption  of  his  right 
to  act,  in  which  event  his  acts  are  valid  as  to  the  public  and 
third  persons.    Ibid. 

5.  Where  it  appeared  that  a  duly  appointed  registrar  of  voters 

appointed  a  clerk  to  assist  him,  but  who  fraudulently  got  pos- 
session of  the  registration  books  and  refused  to  surrender  them, 
and  proceeded  in  defiance  of  the  demands  and  protest  of  the 
registrar  to  appoint  judges  of  election,  open  polls,  receive,  can- 
vass and  make  returns:  Held,  that  the  clerk  was  a  mere  usurper 
and  the  election  was  void.    Ibid, 

EJECTMENT : 

1.  A  defendant  in  an  action  of  ejectment  need  not  connect  himself 

with  an  outstanding  title  in  third  persons,  except  in  cases  where 
both  parties  claim  from  the  same  source,  and  not  even  is  excep- 
tion made  in  this  case  where  the  plaintiff  has  been  divested  of 
such  title.     Thomas  v.  Hunsucker,  720. 

2.  When  a  defendant  in  ejectment  has  entered  possession  as  plain- 

tiff '8  tenant,  he  may  resist  recovery  by  showing  that  plaintiff 
has  been  divested  of  the  title,  and  still  more  has  he  this  privi- 
lege where  no  such  relation  exists.    Ibid. 

3.  When  the  case  states  that  the  defendant  offered  no  testimony 

identifying  the  land,  but  does  not  purport  to  set  out  the  testi- 
mony in  full,  and  the  ruling  of  the  Court  seems  to  assume  its 
existence,  this  Court  cannot  say  that  it  does  not  exist.    Ibid. 

4.  A  deed  of  a  Sheriff  is  not  void  because  the  defendant  in  execution 

was  insane  at  the  time  of  the  judgment  and  sale  thereunder;  it 
is  only  voidable.    Ibid. 

5.  The  purchaser  at  a  pale  under  execution  gets  a  good  title,  though 

the  judgment  upon  which  the  execution  was  issued  is  subse- 
quently set  aside  for  irregularity  therein;  and  the  same  princi- 
ple applies  to  irregularity  in  the  execution.  Such  irregularitiee 
cannot  be  questioned  in  an  action  against  such  purchaser,  unless 
the  plaintiff  is  purchaser  under  his  own  judgment.    Ibid. 
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EMINENT  DOMAIN: 

1.  In  1855.  C.  and  others  executed  to  the  Wilmington,  Weldon  and 

Charlotte  Railroad  Company  an  instrument,  not  under  seal, 
stipulating  that  the  makers  '"  do  hereby  relinquish  to  the  said 
company  the  right-of-way  for  said  road  through  all  and  every 
piece  of  land  owned  by  us  severally  in  the  county  of  Cleveland, 
and  we  do  this  in  consideration  of  the  prospective  advantage 
which  may  accrue  to  us,  arising  from  the  road's  location  through 
our  county."  Prior  to  1860,  the  company  surveyed  the  line  of 
its  road  through  C.*s  lands  and  began  the  construction,  but,  in 
that  year,  suspended  all  work,  which  was  not  resumed  until 
1886  by  the  Carolina  Central  Railroad  Company,  the  successor 
of  the  original  corporation.  While  the  work  was  thus  sus- 
pended, C.  sold  and  conveyed  to  the  plaintiff,  who  entered  and, 
for  seventeen  years,  used  and  cultivated  the  portion  of  the  lands 
claimed  by  the  railroad  in  the  usual  course  of  agriculture: 
Hdd,  the  instrument,  because  of  the  absence  of  a  seal  and  lack 
of  apt  legal  terms,  was  not  a  deed  effectual  to  convey  an  inter. 
est  in  land.    Beattie  v.  Railroad,  425. 

2.  It  did  not  convey  an  easement,  but,  at  most,  only  constituted  an 

executory  contract  to  convey  an  easement  whenever  the  road 
should  be  located  on  and  completed  through  the  lands,  provided 
that  result  was  produced  within  a  reasonable  time.    Ibid, 

3.  While  the  mere  non-user  of  an  easement  may  not  defeat  or 

impair  the  claim  of  a  railroad  company  to  a  right-of-way  for  an 
unfinished  line,  yet,  when  such  non-user  is  accompanied  by 
such  acts  of  dominion  for  a  long  period  by  the  owner  of  the 
servient  lands  as  are  inconsistent  with  the  nature  of  the  ease- 
ment, and  as  indicate  an  intention  to  abandon  it,  the  easement 
will  be  lost  and  the  owner  of  the  fee  will  regain  the  title.  Ibid. 

4.  A  title  to  a  right-of-way  can  only  be  acquired  (1)  by  condemna- 

tion and  compenfiation  in  the  manner  provided  by  law:  (2)  by 
formal  deed  of  conveyance  from  the  owner;  (3)  by  the  perform- 
ance of  some  act  or  payment  of  some  consideration  by  virtue 
of  an  executory  agreement  enforceable  in  a  Court  of  Equity 
between  the  owner  and  the  corporation  ;  (4)  by  completing  a 
road  over  lands,  and  thereby  exposing  the  corporation  to  liabil- 
ity for  compensation,  when  such  right  and  liability  are  provided 
by  statute.    Ibid. 

5.  The  conduct  of  the  company  in  relation  to  the  right-of-way  had 

been  such  as  to  justify*  the  belief  on  the  part  of  the  plaintiff, 
when  he  bought  in  1869,  that  the  purpose  of  completing  the 
road  had  been  abandoned.    Ibid. 
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6.  As  the  plaintiff  had  no  notice  of  the  contract  signed  by  C,  his 

barg^nor,  the  fact  that  grading  had  been  done  on  the  land  did 
not  preclude  the  plaintiff  from  claiming  damage  when  the  grad- 
ing should  be  completed.    Ibid, 

7.  If  C.  had  not  aliened  the  land,  and  had  brought  the  action  him- 

self, the  Courts  would  not,  in  the  exercise  of  their  discretionary 
power,  enforce  the  agreement  by  requiring  C.  to  perform  his 
contract  made  upon  the  implied  stipulation  that  the  road  would 
be  completed  within  a  reasonable  time  by  the  company  or  its 
assignees.    Ibid. 

8.  As  the  defendant  is  deemed  to  have  abandoned  its  claim  under 

the  contract,  it  is  not  necessary  to  determine  how  long  an 
adverse  occupancy  by  the  plaintiff  was  necessary  to  divest  the 
equitable  right  to  the  easement.    Ibid, 

ENTRY  AND  GRANT : 

1.  Where  the  plaintiff  offered  a  junior  grant,  issued  upon  a  senior 
entry,  for  the  purpose  of  showing  title  out  of  the  State,  and  also 
testimony  tending  to  show  seven  years*  continuous  adverse  pos- 
session under  colorable  title  on  the  part  of  those  through  whom 
he  claimed,  and  the  defendant  offered  a  grant  of  older  date  than 
that  introduced  by  the  plaintiff  issued  upon  a  junior  entry,  but 
also  offered  mesne  conveyances  to  connect  himself  with  both 
the  older  and  younger  grants :  Heid,  (1)  that  the  plaintiff  was 
not  precluded  from  using  either  grant  to  show  that  the  State 
did  not  controvert  his  title  in  connection  with  proof  of  posses- 
sion under  colorable  title  by  himself  or  those  through  whom  he 
claimed  ;  (2)  that  no  equities  being  set  up  in  the  pleadings,  the 
older  title  is  deemed  paramount,  and  one  who  connects  himself 
with  it  is  considered  the  true  owner  ;  (8)  that  where  two  of  five 
heirs  at  law,  to  whom  the  legal  title  had  passed  by  conveyances 
and  descent  from  the  senior  grantee,  were  sui  juris  during  the 
seven  years  when  the  land  was  occupied  by  B.,  under  whom  the 
plaintiff  claims,  such  heirs  at  law,  and  those  claiming  under 
them,  could  not  avoid  the  consequences  of  their  laches  in  failing 
to  sue  the  tresspasser,  by  showing  that  during  the  period  of  such 
occupancy  their  rights  to  sue  under  the  junior  grant  had  not 
accrued  ;  (4)  that  the  junior  grantee,  and  those  claiming  under 
him,  took  but  a  bare  right  to  bring  an  action  to  establish  their 
equity,  and  until  the  legal  title  should  be  conveyed  to  them 
under  a  decree  of  Court,  the  junior  title  was  available  only  as 
color ;  (5)  whether  the  husband  of  one  to  whom  the  junior  title 
had  passed  by  purchase  or  desgent  held  as  tenant  by  the  curtesy 
such  an  interest  as  was,  before  the  1st  of  March,  1849,  liable  to 
sale  under  execution,  qucere.    Gilchrist  v.  Middletoriy  705. 
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2.  Where  a  grant  was  issued  in  1847,  the  grant  was  not  void  upon 

its  face,  as  was  declared  in  the  former  appeal  in  this  case,  but 
the  enterer  bad  a  right  Co  call  for  a  grant  even  forty- six  years 
afterwards,  provided  the  purchase-money  was  paid  to  the  State 
before  the  Slst  of  December  of  the  second  year  after  the  entry 
was  made.    Ibid. 

3.  The  effect  of  the  Act  of  1842,  ch.  35,  was  to  revive  an  entry 

lapsed  for  want  of  pa>  ment  or  the  purchase- money  as  of  the  date 
of  the  act,  and  therefore  an  entry  made  in  1801  would,  when 
revived,  be  junior  to  one  made  in  1841.    Ibid. 

4.  A  resolution  passed  by  the  General  Assembly  in  1847,  and  reciting 

that  the  purchase-money  for  the  land  entered  in  1801  had  been 
paid  in  1804,  would  not  divest  any  right  acquired  under  the 
grant  of  1842  issued  upon  the  entry  of  1841.    Ibid. 

5.  After  the  lapse  of  so  many  years,  and  without  actual  notice  that 

the  purchase-money  for  the  older  entry  had  been  paid,  anothK" 
might  innocently  enter  and  take  out  a  grant  for  the  land  for  his 
own  benefit.    Ibid. 

6.  The  personal  representative  has  no  control  over  the  land  of  a 

decedent  till  he  obtains  license  to  sell  in  order  to  make  assets, 
but  a  sale  by  the  heirs  or  devisee  within  two  years  after  the 
g^ant  of  letters  of  administration  is  declared,  as  against  the 
creditor  or  personal  representative,  void.    Ibid. 

7.  The  provision  was  not  intended  to  save  the'heir  or  devisee  from 

the  consequence  of  his  own  laches,  or  to  deprive  one  who  has 
been  more  oiligent  of  a  right  acquired  under  section  141  of  The 
Code.    Ibid. 

8.  The  Secretary  of  State,  upon  application  to  him  for  a  grant  of 

vacant  lands  belonging  to  the  State;  has  no  right  to  receive  and 
act  upon  testimony  outside  of  the  paper  filed  by  the  claimant 
Wool  V,  Saunders,  729. 

9.  Where  the  claimant  has  complied  with  the  law,  and  it  appears 

from  the  warrant  and  survey  that  the  entry  taker  and  surveyor 
have  discharged  their  duties,  the  Secretary  must  issue  the  grant, 
and  has  no  discretion  in  the  matter.    Ibid. 

10.  The  trial  of  questions  arising  thereon  is  left  to  the  Courts.    Ibid. 

11.  A  grant  irregularly  issued  is  voidable ;  if  issued  for  land  not  sub- 

ject to  entry,  it  is  void.     Ibid. 

12.  The  Secretary  may  refuse  to  issue  a  grant  when,  upon  the  face  of 

the  warrant  and  survey,  it  clearly  appears  that  the  land  is  not 
subject  to  entry,  or  is  sybject  to  entry  only  upon  conditions 
which  are  not  shown  to  exist ;  and  no  Court  can  compel  him  to 
issue  such  grant.    Ibid. 
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18.  It  appeared  in  a  copy  of  the  entry  that  the  land  entered  *' was 
covered  by  water  in  front  of  Jacob  WooFb  wood-yard  wharf  in 
the  town  of  Edenton,  running  out  from  the  foot  of  said  wharf 
south  between  lines  parallel  and  distant  one  from  the  other 
sixty-four  and  one-half  feet  90  far  as  the  ckannely  a  distance  of 

one  hundred  and  forty-five  feet,  containing acre":  Held, 

(1)  that  this  description  shows  that  the  land  is  covered  by  navi- 
gable water,  and  in  front  of  an  incorporated  town  :  (2)  such  land 
is  not  the  subject  of  entry  except  under  the  provisions  pre- 
scribed in*77ie  Code,  §  2751,  one  of  which  is  that  the  town  cor- 
poration shall  regulate  the  line  on  deep  water  to  which  entries 
may  be  made ;  (-S)  until  the  town  authorities  act  the  land  is  not 
subject  to  entry, '  Ibid, 

14.  When  it  sufficiently  appeared  from  the  face  of  the  papers  pre- 
sented by  the  claimant  that  the  town  authorities  have  desig- 
nated the  line  on  deep  water  to  which  the  entry  could  be  made, 
and  that  the  boundaries  indicated  are  in  conformity  therewith, 
the  Secretary  of  State  could  issue  the  warrant.    Ibid, 

ESTOPPEL : 

A  judgment  that  * 'plain  tiffs  are  permitted  to  withdraw  their  action 
or  special  proceeding  because  the  same  was  prematurely  begun, 
and  leave  is  given  the  defendants  to  withdraw  their  counter- 
claim." cannot  be  pleaded  as  estoppel  as  between  the  parties 
thereto  in  another  action  between  the  same.  Such  judgment  is 
no  final  determination  of  the  controversy.  Stetcart  v.  Regis- 
ter, 588. 

EVIDENCE : 

1.  As  between  the  parties,  there  being  no  question  of  title  arising 

from  prior  registration  of  junior  deeds,  a  deed  registered  after 
the  commencement  of  an  action  is  admissible  in  evidence.  Hud- 
son v.  Jordan,  10. 

2.  In  a  civil  action,   when  there  is  no  conflict  of  evidence,  the 

Judge  should  direct  the  verdict  to  be  entered.  Purefoy  v.  Rail- 
road, 100. 

3.  With  a  view  to  show  that  the  defendafats  were  of  negro  blood 

within  the  prohibited  degrees,  and  therefore  illegitimate  and 
incapable  of  inheriting  from  the  deceased,  a  white  person, 
under  whom  the  plaintiffs  also  claimed,  the  latter  introduced 
them  before  the  jury  for  inspection,  but  did  not  further,  exam- 
ine them  as  witnesses :  Held,  that  this  did  not  open  the  door  to 
the  defendants  to  testify  to  any  communication  or  transaction 
with  their  deceased  ancestor.    Hopkins  v.  Bowers,  298. 
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4.  If,  under  such  circumstances,  the  plaintiff  had  examined  them 

as  witnesses  to  any  transactions  with  the  deceased,  they  coold 
be  cross-examined  only  as  to  the  same  transactions.    Ibid. 

5.  Courts  will  not  take  judicial  notice  of  the  laws  of  another  State 

in  the  Union,  or  of  foreign  countries.    Waters  v.  Railroad,  S4Q. 

6.  Evidence  of  the  market  price  of  a  commodity  on  Sunday  in  a 

State  where  business  transactions  on  that  day  are  forbidden  will 
not  be  heard  in  support  of  an  action  to  recover  damages  for  a 
breach  of  contract  to  deliver  the  goods  on  that  day.    Ibid. 

7.  The  presumption  that  every  person  is  sane  is  not  so  far  rebutted 

by  the  fact  that  the  Clerk  of  the  Court  had,  in  a  preliminary 
proceeding,  appointed  a  next  friend  to  represent  the  alleged 
insane  person  in  the  pending  action  as  to  change  the  burden  of 
proof.    Smith  v.  Smithy  365. 

8.  The  law  attaches  peculiar  importance  to  the  testimony  of  sub- 

scribing witnesses  and  family  physicians.    Ibid. 

9.  The  admission  of  incompetent  testimony  will  not  be  sufficient  to 

warrant  a  new  trial  where  it  is  apparent  it  could  work  no  injury 
to  the  party  objecting.    Brown  v.  McKee,  887. 

10.  Upon  an  issue  whether  goods  had  been  delivered  to  defendant  as 

upon  consignment,  or  upon  an  absolute  sale — the  letter  contain- 
ing the  order  being  indefinite  on  this  point — the  ''letter- head '^ 
of  the  defendant,  printed  upon  the  paper  upon  which  the  order 
was  written,  in  which  he  described  his  business  as  **  General 
Merchandise  Broker"  and  soliciting  consignments,  was  some 
evidence  to  be  submitted  to  and  considered  by  the  jury  in  deter- 
mining the  nature  of  the  transaction.  Simpson  v.  Pegrarn,.  407. 

11.  The  declarations  of  a  party  made  after  the  commission  of  the 

offence  with  which  he  is  charged,  not  res  gestcB,  are  incompe- 
tent as  evidence  for  him.    State  v.  StubbSy  774. 

13.  A  judgment  debtor  conveyed  to  his  creditor  a  tract  of  land,  and 
thereupon  the  latter  executed  to  the  former  a  bond  conditioned 
to  convey  the  title  to  the  same  land  whenever  the  sum  therein 
mentioned — being  identical  with  the  amount  due  upon  the  judg- 
ment— was  paid  :  Held,  that  parol  evidence  was  admissible  to 
show  that  the  deed  was  executed  in  full  payment  and  discharge 
of  the  judgment.     Vestal  v.  Wicker,  21. 

18.  On  the  trial,  the  Court  refused  to  allow  a  witness  of  the  plaintiff 
to  testify  as  to  an  accident  other  than  that  in  question,  but  sub- 
sequently a  witness  of  the  defendant  testified  that  another  acci- 
dent happened,  the  plaintiff's  counsel  declaring  that  it  was  the 
same  he  sought  to  prove  by  the  plaintiff's  witness.  It  was  not 
questioned  that  the  accident  occurred  :  Held,  that  if  there  was 
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error  ia  rejecting  the  evidence  as  offered  by  the  plaintiff,  the 
same  was  harmless.    Grant  v.  Railroad,  462. 

14.  A  witness  not  qualified  to  testify  as  an  expert  should  not  be 

allowed  to  give  his  opinion  based  upon  a  hypothetical  state  of 
facts.    Ibid, 

15.  Evidence  as  to  the  condition  of  the  defendant's  road  and  its 

switches  at  places  other  than  the  place  at  which  the  accident 
happened,  was  not  competent  to  prove  negligence  at  the  latter 
place.    Ibid, 

16.  The  reason  that  evidence  of  *'  personal  transactions"  with  a  per- 

son since  deceased  is  excluded,  is  that  the  mouth  of  such  person 
is  closed.     Watts  v.  Warren,  514. 

17.  Transactions  with  third  persons,  even  though  they  involve  or 

throw  light  upon  transactions  with  deceased  persons,  will  not 
be  excluded  on  the  ground  of  interest  under  section  590  of  The 
Code,  because  such  third  persons,  being  disinterested,  may  be 
called  to  contradict  any  misstatement.    Ibid. 

18.  In  proceedings  for  partition  of  real  estate  the  plaintiffs  proposed 

to  show  that  in  the  division  of  certain  lands  of  G. ,  the  heirs  of 
whom  were  the  parties  to  these  proceedings,  an  agreement  was 
made  between  him  and  them  by  which  some  were  to  pay  others 
for  equality  of  partition  :  Hetd,  that  G.  being  a  witness  and  a 
party  in  interest,  the  testimony  was  incompetent.  Barbee  v. 
Barbee,  581. 

19.  It  is  not  necessary,  to  render  depositions  competent  to  be  read  in 

evidence,  that  they  should  have  been  taken  in  the  same  action  ; 
it  is  sufficient  if  they  were  taken  in  another  action  or  proceed- 
ing between  the  same  parties  in  relation  to  the  same  subject- 
matter,  or  involve  the  same  material  questions,  and  the  adverse 
party  had  opportunity  to  cross-examine  the  witness  making 
them  ;  nor  was  it  necessary  that  proceedings  should  have  been 
taken  in  a  Court  of  law  or  equity  to  render  them  competent. 
Stewart  v.  Register,  588. 

20.  The  Secretary  of  State,  upon  application  to  him  for  a  grant  of 

vacant  lands  belonging  to  the  State,  has  no  right  to  receive  and 
act  upon  testimony  outside  of  the  paper  filed  by  the  claimant. 
Wool  V.  Saunders,  729. 

21.  On  the  trial  of  an  indictment  for  fornication  and  adultery,  much 

testimony  had  been  introduced  tending  to  prove  the  unlawful 
relations  of  the  defendants.  One  witness  testified  that  he  met 
the  male  defendant  one  night  within  a  short  distance  of  the 
female  defendant's  house  going  in  that  direction  when  he 
(defendant)  said  he  was  going  to  another  place,  and  that  on  a 
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sutieequent  investigation  of  the  matter  he  denied  making  such 
statement :  Hddf  that  the  evidence  was  competent  and  conob- 
orative  of  other  testimony  of  visits  to  female  defendants  resi- 
dence.   State  V.  Austin,  780. 

22.  A  witness  testified  that  the  character  of  the  defendant  was  good, 

notwithstanding  that  on  a  former  trial  of  the  offence  charged 
the  jury  had  been  unable  to  agree  on  a  verdict,  whereupon  the 
defendant  proposed  to  ask  the  witness  what  was  the  current 
report  as  to  how  the  jury  was  divided :  Held,  to  be  incompe- 
tent.   Ibid, 

23.  The  manner  and  conduct  of  the  defendant  an  hour  afier  the 

homicide  for  which  he  was  indicted  is  admissible  in  evidence, 
and,  taken  with  other  circumstances,  may  have  serious  import 
in  establishing  his  guilt.    State  v.  Brabham,  793. 

24.  Where  there  was  evidence  tending  to  show  that  the  wound  by 

which  the  deceased  came  to  his  death  was  inflicted  with  a 
coupling-pin ;  that  a  man,  like  the  prisoner,  had  been  seen  the 
night  of  the  homicide  to  drop  out  of  his  pocket  a  piece  of  iron 
about  the  length  of  a  coupling-pin,  which  he  wrapped  in  a  white 
cloth,  and  that  something  like  iron-rust  was  afterwards  found 
upon  a  handkerchief  in  his  pocket :  Held,  testimony  that  the 
coupling-pin  was  found  near  the  house  where  the  prisoner 
boarded  was  admissible.    Ibid, 

When  secondary  admissible,  17. 

Of  contributory  negligence,  34. 

Of  fraud,  62. 

Collateral  and  direct,  93. 

Of  delivery  of  deed,  193. 

In  action  for  obstruction  of  easement,  314. 

Introduction  of  private  act  as,  399. 

Secondary  evidence  of  contents  of  lost  instrument,  441. 

Parol  to  locate  boundaries,  507. 

Copies  of  letters  of  incorporation  admissible  to  show  prima  facie 
existence  of  corporation,  639. 

In  ejectment,  705. 

EXPERT : 

Witness  not  qualified  as  expert  cannot  give  opinion  on  hypothetical 
case,  462. 


EXONERATION: 
Of  surety,  245. 
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EXECUTOR :    See  Administration. 

EXCUSABLE  NEGLECT : 

Motion  to  vacate  judgment  upon  ground  of,  75. 

FALSE  PRETENCE: 

A  false  representation  that  a  mule  "  was  sound,  would  work  well 
8nd  would  not  kick,"  made  knowingly  with  intent  to  cheat  and 
defraud,  and  by  means  of  which  the  prosecutor  was  cheated 
and  defrauded  of  his  money,  etc.,  constitutes  the  offence  of  false 
pretence.    State  v,  Burke,  750. 

FALSE  ARREST  :    See  Arrest. 

FENCES: 

1.  There  is  no  repugnance  or  conflict  between  chapter  516,  Laws 

1889,  and  sectipn  1062  of  The  Code.  The  latter  statute  was 
enacted  to  protect  enclosures  made  by  fences,  walls,  etc.,  while 
the  former  was  passed  to  protect  the  fences  there  mentioned 
erected  on  the  land,  irrespective  of  the  fact  whether  they  com- 
pletely surrounded  or  enclosed  it,  or  any  part  of  it.  In  an 
indictment  under  the  lacter  it  is  necessary  to  aver  and  prove 
that  the  fence  or  wall  surrounded  or  enclosed  the  field,  or  other 
premises  enumerated  therein,  while  under  the  former  no  such 
averment  is  required.  Of  the  latter  the  Superior  Court  has 
original  jurisdiction;  of  the  former  a  Justice  of  the  Peace  has 
original  jurisdiction.    State  v.  Biggers,  760. 

2.  An  indictment  which  charges  that  the  defendant  did  cut  and 

destroy  *'  a  wire  fence  enclosing  a  pasture"  may  be  maintained 
under  The  Code,  g  1062.     Ibid, 

FORGERY : 

1.  While  an  intent  to  defraud  is  an  essential  element  of  forgery,  it 

is  not  essentia]  that  any  person  be  actually  defrauded,  or  that 
any  act  be  done  other  than  the  fraudulent  making  or  altering  of 
the  instrument.    State  v.  Hall,  776. 

2.  An  indictment  charging  an  intent  to  defraud  A  may  be  sustained 

by  proof  of  an  intent  to  defraud  A  and  B.     Ibid, 

8.  It  is  not  now  necessary  in  an  indictment  for  forgery  to  allege  the 
name  of  the  party  intended  to  be  defrauded.  The  Code,  %  1191. 
Ibid. 

4.  The  forgery  of  an  order  containing  a  request  that  the  person 
intended  to  be  defrauded  would  send  the  defendant  certain 
goods  therein  named  is  a  misdemeanor  at  common  law,  and  an 
indictment  therefor  may  be  sustained  independent  of  the  statute 
on  the  subject.    Ibid. 
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FORNICATION  AND  ADULTERY : 

1.  Evidence  of  the  conduct  of  persons  indicted  for  fornication  and 

adultery,  since  the  institution  of  the  prosecution,  may  be  received 
in  explanation  of  their  relations  prior  to  the  time  of  the  finding 
the  bill.    State  v.  Stuhhs,  774. 

2.  An  indictment  for  fornication  and  adultery  which  did  not  charge 

that  defendants  did  **  lewdly  and  lasciviously  associate,"  etc., 
but  does  charge  that  they  "  unlawfully  did  associate,  bed  and 
cohabit  together,  and  did,  then  and  there,  commit  fornication 
and  adultery,"  sufficiently  describes  the  offence.    76id. 

3.  On  the  trial  of  an  indictment  for  fornication  and  adultery,  much 

testimony  had  been  introduced  tending  to  prove  the  unlawful 
relations  of  the  defendants.  One  witness  testified  that  he  met 
the  male  defendant  one  night  within  a  short  distance  of  the 
female  defendant's  house  going  in  that  direction  when  be 
(defendant)  said  he  was  going  to  another  place,  and  that  on  a 
subsequent  investigation  of  the  matter  he  denied  making  such 
statement:  Held,  that  the  evidence  was  competent  as  corrobor- 
ative of  other  testimony  of  visits  to  female  defendant's  resi- 
dence.   State  V.  AuLstin,  780. 

4.  A  declaration  of  the  wife  of  defendant,  made  in  his  presence  in  the 

course  of  a  public  investigation  of  the  charge,  and  the  reply 
made  by  him  thereto,  is  competent  evidence  against  him.  Ibid, 

5.  A  witness  testified  that  the  character  of  the  defendant  was  good, 

notwithstanding  that  on  a  former  trial  of  the  offence  charged 
the  jury  had  been  unable  to  agree  on  a  verdict,  whereupon  the 
defendant  proposed  to  ask  the  witness  what  was  the  current 
report  as  to  how  the  jury  was  divided:  Heldj  to  be  incompeteot. 

6.  Two  witnesses  testified  that  they  saw  the  defendants  in  actual 

sexual  intercourse,  and  there  was  other  evidence  of  the  male 
defendant  stealthily  visiting  the  female  defendant's  house  at 
night,  being  in  a  room  alone  with  her  and  the  lights  extin- 
guished, and  of  other  circumstances  of  a  suspicious  nature: 
Heldf  it  was  not  error  to  refuse  to  charge  the  jury,  that  if  they 
were  not  satisfied  of  the  guilt  of  defendants  from  the  evidence 
of  the  witnesses  to  the  actual  fact  they  should  acquit.    Ibid, 

FRAUD : 

The  Courts  will  not  set  aside  a  decree  confirming  a  judicial  sale  of 
land  at  the  suit  of  one  who,  being  a  party  to  the  original  cause, 
alleges  that  he  was  induced  by  the  purchaser  not  to  bid  at  the 
sale  or  resist  a  confirmation  thereof,  at  a  grossly  inadequate 
price,  by  a  promise  that  the  purchaser  would  reconvey  to  him. 
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Both  parties  being  guilty  of  the  fraud,  the  law  will  leave  them 
alone.    Harrell  v.  Wilson,  97. 

To  avoid  an  assignment  for,  183. 

In  transfer  of  insurance  i>olicy,  514. 

Damages  for  fraud  and  deceit,  554. 

FRAUDULENT  CONVEYANCE : 

li  M.,  a  creditor  of  W.,  bought  at  execution  sale  a  lot  belonging  to 
the  latter  for  $7,000.  In  consideration  of  f  3,000  advanced  for 
the  benefit  of  W.*s  wife  by  S.,  her  brother,  and  four  notes  for 
$3,000  each,  signed  by  W.  and  his  wife,  secured  by  reconveyance 
in  trust,  M. ,  in  pursuance  of  a  previous  agreement  with  the 
attorney  of  S.,  conveyed  the  land  to  W.*8  wife.  W.  and  his  wife 
conveyed  the  equity  of  redemption  to  S.  by  deed  absolute  upon 
its  face  to  secure  the  payment  of  the  63,000  advanced:  Heldf  that 
the  transaction  was  not  fraudulent  in  law,  nor  did  the  admitted 
facts  raise  a  presumption  of  fraud;  but  it  was  proper  for  the 
Court  to  leave  the  jury  to  determine,  upon  consideration  of  all 
the  evidence,  whether  the  purchase  was  made  for  the  husband 
in  the  wife's  name  in  order  to  evade  the  payment  of  his  debts, 
and  whether  she  participated  in  the  fraud,  or  she  or  her  agent 
had  notice  of  a  fraudulent  purpose  or  combination  to  defraud 
the  husband's  creditors.     Osborne  v.  WilkeSy  051. 

2.  When  M.,  S.  and  W.  and  wife  subsequently  joined  in  conveying 

to  a  purchaser,  who  paid  a  price  more  than  sufficient  to  dis- 
charge the  whole  lien  of  $15,000  held  by  M.  and  S.,  if  there  was 
no  intent  to  defraud  in  the  first  purchase  participated  in  by  her, 
the  profit  realized  by  the  sale  might  be  invested  in  making  the 
first  payment  for  a  second  lot,  for  which  a  conveyance  was 
taken  in  the  wife's  name,  but  a  reconveyance  was  immediately 
executed  by  her  and  her  husband  to  secure  the  notes  given  by 
them  for  deferred  payments.    Ibid, 

3.  Though  the  wife  cannot  bind  herself  by  contract  for  the  purchase- 

money,  and  though  she  may  have  no  separate  estate,  or  may  not 
bind  what  she  has  for  its  payment,  still,  if  the  vendor  will  take 
the  risk  of  selling  to  her  on  a  credit,  neither  the  husband  nor  his 
creditor  will  be  allowed  to  question  the  validity  of  a  bond  for 
title  or  deed  made  to  her  in  good  faith.    /  bid, 

4.  Where  there  is  a  presumption  that  a  deed  from  a  husband,  who 

is  embarrassed  with  debt,  conveying  land  to  his  wife  is  fraudu- 
lent, yet  a  deed  from  the  Sheriff  or  any  other  person  to  her  is 
presumed  to  be  made  in  good  faith,  and  the  burden  is  on  any- 
one alleging  the  contrary  to  prove  it.    Ibid, 
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5.  Where  a  married  woman,  not  being  a  free  trader,  carries  on  the 
business  of  manufacturing  on  her  own  property,  she  may  employ 
the  husband  as  her  agent  to  manage  the  business,  and  the  fact 
that  she  employs  him  raises  no  presumption  of  a  purpose  to 
defraud  his  creditors;  but  it  is  competent,  in  trying  an  issue  of 
fraud,  to  show  his  manner  of  conducting  the  business.    IbicL 

Void  as  to  creditors,  10. 

FRAUDS,  STATUTE  OF : 

Void  contract  by  virtue  of,  230. 
Contract  not  within.  383. 

GRANT :    See  Entry  and  Grant. 

GUARDIAN  AND  WARD  : 

"Vyhen  action  against  guardian  bond  barred,  1. 

HABEAS  CORPUS : 

1.  In  Sihabeas  corpus  proceeding  brought  to  secure  the  custody  of 

infant  children,  the  respondent  (in  whose  favor  judgment  had 
been  rendered  below)  died  pending  appeal :  Heldj  (1)  the  pro- 
ceeding abated,  and  could  not  be  revived  against  the  personal 
representative;  (2)  neither  was  entitled  to  judgment  for  cost. 
Brown  v.  Rainerf  204. 

2.  A  plaintiff  suing  for  the  possession  of  her  children  by  writ  of 

habeas  corpus  obtained  judgment  for  their  recovery,  and  the 
defendant  appealed  under  section  1663  of  The  Code,  After  the 
appeal,  and  before  the  hearing  in  this  Court,  the  plaintiff  became 
insane  and  was  committed  to  an  asylum  ;  Held,  the  case  must 
be  remanded  to  the  Judge  now  riding  the  judicial  district  in 
which  the  case  was  tried,  to  the  end  that  he  may  take  such 
action  as  his  jurisdiction  over  minor  children  confers.  Jones  v. 
Cotton,  457. 

HOMESTEAD : 

A  widow  who  has  a  homestead  allotted  to  her  in  the  lands  of  her 
deceased  husband  in  lieu  of  a  dower  is  a  tenant-for-life  thereof, 
within  the  purview  of  the  statutes  which  provide  that  when  '*a 
person  seized  *  *  *  as  tenant-for-life"  shall  not,  within  one 
year  after  sale  for  taxes,  redeem  the  land  sold,  shall  forfeit  to 
the  person  next  in  title,  his  or  her  right  in  the  premises.  Tucker 
V.  Tucker,  235. 

Decision  in  Watts  v.  Leggett  in  regard  to  allotment  of,  affirmed,  262. 

Aliens  not  entitled  to,  489. 
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HOMICIDE : 

1.  The  manner  and  conduct  of  the  defendant  an  hour  after  the  homi- 

cide for  which  he  was  indicted  is  admissible  in  evidence,  and, 
taken  with  other  circumstances,  may  have  serious  import  in 
establishing  his  guilt.    State  ▼.  Brabham,  793. 

2.  Where  there  was  evidence  tending  to  show  that  the  wound  by 

which  the  deceased  came  to  his  death  was  inflicted  by  a  coup- 
ling-pin ;  that  a  man,  like  the  prisoner,  had  been  seen  the  night 
of  the  homicide  to  drop  out  of  his  pocket  a  piece  of  iron  about 
the  length  of  a  coupling-pin,  which  he  wrapped  in  a  white  cloth, 
and  that  something  like  iron-rust  was  afterwards  found  upon  a 
handkerchief  in  his  pocket :  Held,  testimony  that  the  coupling- 
pin  was  found  near  the  house  where  the  pri^ner  boarded  was 
admissible.    Ibid 

3.  One  witness  may  be  allowed,  for  purposes  of  corroboration,  to 

testify  that  another  identiOed  a  coat  whose  identity  was  in  ques- 
tion, without  first  asking  him  who  identified  it  if  he  did  so.  Ibid. 

4.  A  substantial  compliance  with  prayers  for  instruction  is  no  ground 

for  exception.    Ibid. 

5.  It  is  no  ground  for  exception  that  the  Court  stated  that  "there 

was  no  evidence  to  contradict  the  State's  witness*  s  "  where  there 
was  none,  and  then  immediately  qualified  this  by  the  further 
statement  that  questions  of  contradiction  among  the  witnesses 
must  be  determined  by  the  j»iry.     Ibid. 

HUSBAND  AND  WIFE  (See  also  Married  Woman)  : 

1.  Money  received  by  the  husband  from  a  sale  of  the  wife's  lands 

before  the  adoption  of  the  Constitution  in  1868  belonged  to  him 
absolutely,  unless  at  the  time  he  received  it  he  agreed  to  invest 
it  for  her  in  some  other  way.    Kirkpatrick  v.  Holmes,  206. 

2.  But  if  the  wife  acquired  the  title  and  the  marriage  occurred  prior 

to  1868,  and  the  sale  was  made  subsequent  to  that  time,  the  pro- 
ceeds would  be  her  separate  estate ;  and  if  the  husband  pur- 
chased other  lands  with  such  proceeds  and  took  title  in  his  own 
name,  in  the  absence  of  any  special  agreement  to  the  contrary, 
he  would  become  a  trustee  for  her.    Ibid, 

8.  While,  under  the  former  system,  the  wife's  money  became  the 
property  of  the  husband  jure  mariti,  the  latter  may  agree  as 
between  him  and  the  wife  to  treat  it  as  the  wife's  property,  and 
where  there  is  evidence  to  show  an  agreement  to  that  effect,  and 
that  the  husband  invested  it  in  land  for  her  benefit  and  took  the 
title  in  his  name,  there  is  a  resulting  trust.  Beam  v.  Bridgera,  276. 

4.  The  note  of  a  married  woman  being  void,  a  promise  to  pay  the 
same  after  discover ture  must  be  founded  upon  a  new  considera- 
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tion,  or  the  original  transaction  mast  have  been  of  such  a  char- 
acter as  to  have  constituted  an  equitable  charge  upon  her  sepa- 
rate estate.    Long  v.  Rankin,  833. 

5.  Where  the  husband  voluntarily  paid  off  anti-nuptial  indebtedness 

of  the  wife  and  advanced  money  for  the  improvement  of  her 
separate  estate,  taking  only  her  promissory  note  for  such  ad- 
vances :  Held,  that  the  general  separate  real  estate  was  not 
thereby  charged.  Held,  also,  that  the  general  separate  personal 
estate  would  have  been  charged  by  the  necessary  implication 
growing  out  of  the  beneficial  consideration,  but  the  existence 
of  such  separate  personal  estate  not  being  shown,  there  was  no 
charge  upon  the  general  separate  estate  which  the  husband 
could  have  created,  and  therefore  po  consideration  for  the 
promise  made  after  disability  removed.    Ibid. 

6.  Where  it  was  alleged  that  the  wife  conveyed  her  land  to  the  hus- 

band, who  was  to  make  such  advances,  and  he  reconveyed  to 
her  upon  her  executing  a  note  to  pay  for  the  same  :  Held,  that, 
in  order  to  charge  the  land  with  such  advances  upon  the  repu- 
diation of  such  note  as  a  valid  obligation,  equity  requires  that 
the  exceptional  circumstances  under  which  she  alone  could  have 
conveyed  to  her  husband  should  be  shown.    Ibid, 

7.  M.,  a  creditor  of  W.,  bought  at  execution  sale  a  lot  belonging  to 

the  latter  for  ^7,000.  la  consideration  of  $3,000  advanced  for 
the  benefit  of  W.'s  wife  by  S.,  her  brother,  and  four  notes  for 
13,000  ea<9'h,  signed  by  W.  and  his  wife,  secured  by  reconveyance 
in  trust,  M.,  in  pursuance  of  a  previous  agreement  with  the 
attorney  of  S.,  conveyed  the  land  to  W.'s  wife.  W.  and  his  wife 
conveyed  the  equity  of  redemption  to  S.  by  deed  absolute  upon 
its  face  to  secure  the  payment  of  the  $3,000  advanced :  Held,  that 
the  transaction  was  not  fraudulent  in  law,  nor  did  the  admitted 
facts  raise  a  presumption  of  fraud  ;  but  it  was  proper  for  the 
Court  to  lea\e  the  jury  to  determine,  upon  consideration  of  all 
the  evidence,  whether  the  purchase  was  made  for  the  husband 
in  the  wife's  name  in  order  to  evade  the  payment  of  his  debts, 
and  whether  she  participated  in  the  fraud,  or  she  or  her  agent 
had  notice  of  a  fraudulent  purpose  or  combination  to  defraud 
the  husband's  creditors.     Osborne  v.  Wilkes,  651. 

8.  When  M.,  S.  and  W.  and  wife  subsequently  joined  in  conveying 

to  a  purchaser,  who  paid  a  price  more  than  sufficient  to  dis- 
charge the  whole  lien  of  $15,000  held  by  M.  and  S.,  if  there  was 
no  intent  to  defraud  in  the  first  purchase  participated  in  by  her, 
the  profit  realized  by  the  sale  might  be  invested  in  making  the 
first  payment  for  a  second  lot,  for  which  a  conveyance  was 
taken  in  the  wife's  name,  but  a  reconveyance  was  immediately 
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executed  by  her  and  her  husband  to  secure  the  notes  given  by 
them  for  deferred  payments.    Ibid. 

9.  While  creditors  may  subject,  in  a  supplementary  proceeding,  the 
debtor's  choses  in  action,  including  even  a  claim  for  compensa- 
tion due  for  service  rendered  under  an  express  or  implied  con- 
tract, they  have  no  lien  on  his  skill  or  attainments,  and  cannot 
compel  him  to  exact  compensation  for  managing  his  wife's 
property,  or  for  service  rendered  to  any  person  with  the  under- 
standing that  it  was  gratuitous.    Ibid. 

10.  Where  many  circumstances  were  shown  tending  to  prove  that, 

conveyances  were  made  to  the  wife  to  evade  the  payment  of  a 
certain  debt  due  from  the  husband,  it  was  competent  for  him  to 
show  in  rebuttal  that  he  had  voluntarily  allowed  the  judgment 
in  favor  of  that  creditor  to  be  renewed  after  it  was  barred  by 
the  statute  of  limitation.    Ibid. 

11.  Where  such  creditor  testified  that  he  was  informed  by  the  debtor, 

in  1871,  that  he  conducted  the  business  in  his  wife's  name  to 
prevent  his  creditors  from  hampering  him,  the  creditor  acknowl- 
edged that  he  then  had  notice  of  the  fraud,  and  where  suit  was 
bn  ught  and  judgment  rendered  against  the  debtor  alone  in 
1874,  and  under  a  supplementary  proceeding  begun  soon  after, 
though  the  receiver  had  power  to  bring  an  action  in  1886  against 
husband  and  wife  to  have  her  declared  a  trustee,  and  to  recover 
the  land  conveyed  to  her,  with  rents,  and  for  specific  articles  of 
personal  property  alleged  to  have  been  bought  with  the  hue- 
band's  funds,  or  on  his  credit,  such  action,  both  for  the  equita- 
ble relief  and  the  recovery  of  rents  and  specific  personal  prop- 
erty was  barred  in  three  years  after  he  had  notice  of  the  fraud, 
according  to  his  own  testimony,  as  against  the  wife,  who  was  a 
party  only  to  the  action  brought  by  the  receiver.    Ibid. 

12.  If  the  action  had  not  been  barred  by  the  provisions  of  subsections 

4  and  9  of  section  155  of  The  CodCy  it  would  have  been  barred 
under  the  general  section  158,  and  it  was  not  error  to  tell  the 
jury  that  the  action  was  barred  in  three  years,  or  in  ten  years. 
Ibid. 

13.  Where  execution  was  issued  on  another  judgment  and  levied  on 

the  husband's  interest  in  a  gold  mine  for  which  he  had  paid 
$13,000.  and  the  wife  bought  for  $5  at  the  Sheriff's  sale,  but  it 
appeared  that  the  judgment,  as  well  as  the  debts  of  some  other 
creditors,  had  been  subsequently  discharged  in  full:  Held,  that 
mere  inadequacy  of  price  was  not  sufficient  to  raise  a  presump- 
tion of  fraud,  but  the  inadequacy  of  the  price  and  the  subse- 
quent payment  of  the  debt  might  be  considered  by  the  jury 
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as  Buspicious  circumstances  tending  to  establish  the  fraud. 
Ibid. 

14.  While  there  is  a  presumption  that  a  deed  from  a  hushand,  who  is 

embarrassed  with  debt,  conveying  land  to  his  wife  is  fraudulent, 
vet  a  deed  from  the  Sheriff,  or  any  other  person,  to  her  is  pre- 
sumed to  be  made  in  good  faith,  and  the  burden  is  on  anyone 
alleging  the  contrary  to  prove  it.    Ibid. 

15.  Where  the  Judge  invited  argument  in  the  presence  of  the  jury, 

when  the  plaintiff  rested,  as  to  whether  he  had  made  a  prima 
fade  case,  and  when  he  directed  the  defendants  to  proceed  in 
the  development  of  their  case,  and  told  the  jury  then,  and  sub- 
sequently charged  them,  that  they  must  not  be  if.fluenced  in  favor 
of  defendants  by  his  inviting  argument,  nor  against  them  by 
his  order  to  proceed  with  the  introduction  of  their  testimony: 
Held  not  to  be  error.     Ibid. 

16.  Where  land  was  conveyed  to  a  trustee  and  his  heiri  for  the  sole 

and  separate  use  of  a  feme  covert^  and  the  hu(>band  conveyed 
the  same  by  a  deed  in  which  the  wife^s  name  did  not  appear 
except  in  the  attestation  clause,  and  no  reference  was  made  to 
the  trustee  or  the  equitable  estate:  Held,  that  although  she 
signed  the  same  it  was  not  her  deed,  but  that  of  the  husband 
alone.    King  v.  Rhew,  696. 

17.  The  limitation  being  to  the  trustee  and  his  heirs  to  hold  for  the 

sole  and  separate  enjoyment  of  the  wife  for  life,  and  at  her 
death  to  be  equally  divided  between  any  children  she  might 
leave  her  surviving  born  of  the  marriage:  Held,  that  it  was  nec- 
essary that  the  trustee  should  hold  the  fee  until  the  vesting  of 
the  contingent  interests,  and  the  fee  being  in  him  it  was  further 
held,  that  his  estate  being  barred  the  cestuis  que  trust  were  also 
barred.     Ibid. 

18.  At  common  law  a  husband  may,  as  between  himself  and  his  wife. 

treat  the  wife*s  choses  in  action  as  his  property  or  constitute 
himself,  in  respect  to  them,  a  trustee  for  her  benefit.  Taylor  v. 
Sikes,  724. 

19.  If  he  can  do  this,  he  may  also  unite  with  her  in  their  disposition, 

and,  where  this  has  been  actually  done,  the  proceeds  cannot  be 
recovered  back  by  either  of  them.    Ibid. 

20.  A  declaration  of  the  wife  of  defendant,  made  in  his  presence  in 

the  course  of  a  public  investigation  of  the  charge,  and  the  reply 
made  by  him  thereto,  is  competent  evidence  against  him.  State 
V.  Austin,  780. 

Devise  of  land  to,  215. 

Joint  promissory  note  by,  executed  in  New  York,  jurisdiction,  877. 

See  also  p.  178. 
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INDICTMENT : 

1.  An  indictment  described  the  person  to  whom  the  liquor  was  sold 

as-  B.  W.  T.,  Jr.,  who,  being  sworn,  ^ave  his  name  merely 
B.  W.  T. :  Held  to  be  no  variance,  the  **Jr."  being  only  descrip- 
tio  peraonce.    State  v.  Best,  747. 

2.  An  indictment  ought  not  to  be  quashed  for  want  of  precision 

or  redundancy,  when  ic  can  be  seen  from  the  entire  instrument 
that  the  charge  plainly  appears.    State  v.  Burke,  750. 

3.  An  indictment  which  charges  that  the  defendant  did  cut  and 

destroy  **a  wire  fence  enclosing  a  pasture*'  may  be  maintained 
under  The  Code,  §  1062.    State  v.  Biggers,  760. 

4.  An  indictment  for  fornication  and  adultery  which  did  not  charge 

that  defendant  did  **lewdly  and  lasciviously  associate,"  etc., 
but  does  charge  that  ihey  "unlawfully  did  associate,  bed  and 
cohabit  together,  and  did,  then  and  there,  commit  fornication 
and  adultery,"  sufficiently  describes  the  offence.  State  v. 
Stubha,  774. 

5.  An  indictment  charging  an  intent  to  defraud  A  may  be  sustained 

by  proof  of  an  intent  to  defraud  A  and  B.    State  v.  Hall^  776. 

6.  It  is  not  now  necessary  in  an  indictment  for  forgery  to  allege  the 

name  of  the  party  intended  to  be  defrauded.  The  Code,  %  1101. 
Ibid, 

7.  where  the  defendant  was  indicted  for  failing  to  work  the  public 

roads  under  the  special  act  for  Mecklenburg  County,  and  the 
indictment  charged  that  he  was  duly  assigned  to  work  on  a 
public  road  specified,  situated  within  a  particular  township  and 
county  named  ;  that  he  was  between  the  ages  of  eighteen  and 
forty-five  years;  that  he  was  duly  summoned  to  work  on  that 
road  at  a  time  specified,  and  that  he  w.llfully  and  unlawfully, 
etc.,  failed  and  omitted  to  work  as  he  was  bound  to  do,  con- 
cluding in  the  usual  form,  is  substantially  sufficient.  State  v. 
Baker,  799. 

In  assault  and  battery,  765,  770. 

INJUNCTION : 

1.  It  is  against  the  policy  of  the  law  to  enjoin  the  prosecution  of 

such  industries  and  enterprises  as  tend  to  develop  the  resources 
of  the  country,  except  in  those  cases  where  it  is  apparent  that 
otherwise  serious  harm  will  result  to  the  party  complaining. 
Navigation  Co.  v.  Emry,  130. 

2.  Where,  therefore,  it  appeared  that  the  plaintiff  corporation  was 

engaged  in  the  erection  of  mills  and  an  elevator  of  large  capacity 
on  land  claimed  by  it,  and  to  connect  them  with  a  railway  sta- 
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tion  was  conBtmcting  a  railroad  running  principally  over  its 
own  land,  when  the  defendants  forcibly  entered  on,  a  part  of 
said  lands,  claiming  them  as  their  own,  and  obstructed  the 
work,  threatening  plaintiff's  servants  with  violence  if  they  per- 
sisted, and  it  further  appeared  that  defendants*  claim  was 
doubtful :  Heldy  to  be  a  proper  case  for  an  injunction  till  the 
hearing.    Ibid. 

When  granted  against  railroad,  56. 

INFAMOUS  OFFEI^CE : 

1.  A  charge  that  one  has  committed  an  infamous  offence  is  action- 

able per  86  without  alleging  special  damages.  Gudger  v.  Pen- 
land,  598. 

2.  An  offence  is  infamous  that  i^  punishable  by  imprisonment  in  the 

State  Penitentiary.    Ibid, 

INSOLVENT  DEBTORS: 

Who  entitled  to  benefits  of  insolvent  debtor's  act,  489. 

INSANITY : 

Burden  of  proof  in,  365." 
Pending  litigation,  457. 

IN  FORMA  PAUPERIS  : 
Affidavit  to  prosecute,  174. 

INSURANCE : 

1.  In  an  application  for  insurance,  the  *^wife  and  her  children"'  of 

the  applicant  were  designated  as  the  beneficiaries,  but  in  the 
policy  issuing  thereon  the  wiieandher personal  representatives 
and  assigns  were  named  as  the  beneficiaries ;  the  policy  was 
received  and  acted  on  by  the  insurer  and  insured  without  objec- 
tion :  Held,  that  the  policy  constituted  the  contract  of  the  par- 
ties.   Hunter  v.  Scott,  213. 

2.  A  stipulation  in  a  policy  of  insurance,  that  the  insured  shall  bring 

his  action  for  any  loss  ** within  twelve  months  next  after  the 
loss  shall  occur"  is  not  in  contravention  of  the  general  policy 
of  the  statutes  of  limitations,  nor  with  the  special  statute  of 
this  State  {The  Code,  §3076),  which  limits  the  powers  of  insur- 
ance companies  to  make  such  stipulations  or  conditions  to  a 
"  period  less  than  one  year  from  the  time"  of  the  lose.  Muse 
v.  Assurance  Co,,  240. 

3.  W.  took  an  insurance  policy,  payable  to  himself,  upon  the  life  of 

H.  for  $10,000  ;  he  had  no  insurable  interest  in  the  life  of  H., 
and  it  was  alleged  in  the  complaint  that  the  only  consideration 
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which  induced  H.  to  have  his  life  insured  for  W.  was  the  prom- 
ise of  the  latter  that  he  would  pay  H.'s  widow  $500  from  any 
moneys  he  might  collect  on  the  policy.  H.  died  and  W.  col- 
lected the  sum  specified  in  the  policy,  but  refused  to  pay  any 
part  to  the  widow  :  Hddt  that  the  alleged  contract  was  without 
consideration,  that  the  promise  was  simply  a  wager,  a  mere 
gambling  speculation— cortfra  bonos  mores — and  would  not  be 
enforced.  Shepherd  v.  Sawyer,  2  Murphy,  26,  commented  upon 
and  questioned.     Burbage  v.  Windleyy  357. 

4.  An  agent  of  an  insurance  company  authorized  to  take  risks  and 

issue  policies  is  empowered  to  waive  by  parol  a  condition  in  a 
policy  issued  by  him.    Grubbs  v.  Insurance  Co.,  472. 

5.  In  an  action  against  an  insurance  company  for  damages  for  loss 
•  by  fire,  it  was  shown  that  there  wa»,  within  the  knowledge  of 

the  plaintiff,  a  condition  in  the  policy  to  the  effect  that  the 
insurance  company  should  not  be  liable  for  loss,  if  there  was 
any  prior  •  r  subsequent  insurance,  whether  valid  or  invalid, 
without  the  written  consent  of  the  company  endorsed.  There 
was  evidence  that  the  plaintiff,  shortly  before  taking  out  addi- 
tional insurance  in  other  companies,  mentioned  such  intention 
to  the  company's  sub-agent,  who  had  issued  its  policy  to  plain- 
tiff, and  he  said  it  would  be  all  right.  The  Court  told  the  jury, 
in  effect,  that  this  was  a  waiver,  and  they  so  found  :  Held,  no 
error.     /  bid. 

6.  Where,  after  afire,  the  adjuster  of  an  insurance  company  joins 

the  agents  of  other  companies  in  their  efforts  to  adjust  the  loss, 
requires  the  production  of  the  books  and  invoices,  or  duplicates 
in  case  of  their  destruction,  and  objects  to  settling  only  on  the 
ground  that  he  cannot  agree  with  the  insured  as  to  the  amount 
of  loss,  the  company  represented  by  such  adjuster  is  estopped 
from  insisting  on  a  forfeiture  by  reason  of  the  breach  of  any  of 
the  conditions  relating  to  additional  insurance.    Ibid. 

7.  If  the  acts  of  the  adjuster  were,  in  effect,  a  waiver  of  the  condi- 

tion, the  defendant  could  not  complain  of  the  refusal  of  the 
Court  to  submit  an  issue  of  notice  of  the  additional  insurance. 
Ibid. 

Transfer  of  policy  before  death  for  value  received,  514. 

ISSUES : 

1.  Immaterial  issues  should  never,  and  issues  embracing  incidental 

facts  should  not  ordinarily  be  submitted,  and  if  excepted  to  in 
apt  time  will  be  ground  for  new  trial.     Home  v.  Bank,  109. 

2.  When  issues  of  fact  are  raised  by  the  pleadings  it  is  error  to  sub- 

mit only  the  question  whether  the  plaintiff  is  entitled  to  recover; 


864  INDEX. 


that  is  a  question  of  law  arising  after  verdict  and  addressed 
solely  to  the  Court.    BrasweU  v.  JohnaoUt  150. 

3.  The  rules  laid  down  for  framing  issues  in  Entry  v.  Railroad^  102 

N.  C,  109,  and  McAdoo  v.  Railroad,  105  N.  C,  140,  discussed 
and  approved.    Ibid. 

4.  If  a  party  assent  to  the  submission  of  an  improper  issue,  he  will 

not  be  permitted  to  make  it  the  ground  of  exception.  Carey 
V.  Carey,  267. 

5.  It  is  erroneous  to  submit  an  issue  to  the  jury  which  is  not  raised 

by  the  pleadings.    McAbaher  v.  Railroad,  344. 

•  6.  When  the  issues  raised  by  the  pleadings  are  comprehensive  enough 
to  allow  the  introduction  of  all  the  evidence  material  to  the  case, 
there  is  no  ground  of  exception.    Leach,  v.  Linde,  547. 

In  malicious  prosecution,  283. 
JOINDER  OF  ACTIONS,  174,  387. 

JUDGE'S  CHARGE : 

1.  In  an  action  against  a  physician  for  malpractice,  the  Court 

charged  the  jury  that  "  ordinary  skill "  was  the  skill  which  a 
surgeon  would,  under  the  circumstances  of  the  case,  reasonably 
use  in  treating  the  case,  and  left  the  facts  to  the  jury :  Held, 
that  the  failure  to  give  more  explicit  instructions,  in  the  absence 
of  a  prayer  to  that  effect,  was  not  such  error  as  would  warrant 
a  new  trial.     Boon  v.  Murphy,  187. 

2.  Where  the  complaint  alleged  that  the  defendant — a  common  car- 

rier— contracted  for  a  valuable  consideration  to  transport  cattle 
to  a  place  in  another  State  by  Saturday,  the  plaintiff  giving  as  a 
reason  that  he  desired  to  get  the  benefit  of  the  following  Sunday 
prices,  and  it  was  proved  that  the  laws  of  the  State  where  the 
cattle  were  to  be  delivered  forbade  sales  on  Sunday :  J7e/d, 
that  it  was  not  error  to  refuse  to  instruct  the  jury  that  the  con- 
tract was  based  upon  an  illegal  consideration.  Waters,  v.  Rail- 
road, 849. 

3.  An  erroneous  instruction  to  the  jury  upon  an  immaterial  aspect 

of  the  case,  which  does  not  appear  to  have  misled  the  minds  of 
the  jury  from  the  real  issue,  is  not  sufficient  ground  for  a  new 
trial.    Mitchell  v.  Boggard,  353. 

4.  The  Court,  among  other  pertinent  instructions,  told  the  jury  that 

if  the  plaintiff  *s  "  injury  was  occasioned  by  an  act  which,  with 
proper  care,  or  by  machinery  which,  with  proper  use  and  care, 
would  not  ordinarily  produce  damage,*'  then  the  burden  was  on 
the  defendant  to  prove  that  it  was  not  chargeable  with  negli- 
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gence:  Heldt  that  thi:fi  was  clearly  sufficient  and  in  harmony 
with  numerous  decisions  of  this  Court,  citing  several  cases. 
Grant  y.  Railroad,  463. 

5.  It  is  not  error  to  refuse  to  consider  written  requests  for  instruc- 

tions, unless  presented  to  the  Court  at  or  before  the  close  of  the 
testimony.     Orubhs  v.  Insurance  Co,,  472. 

6.  In  an  action  for  damages  for  having,  by  false  representations, 

induced  the  plaintiffs  to  accept  a  certain  ice  machine  and  bonda 
representing  the  indebtedness  of  its  owners  thereon,  the  Court 
refused  to  instruct  tho  jury  that  if  the  plaintiffs  could,  in 
reasonable  time  and  with  reasonable  outlay,  put  the  machine  in 
the  condition  required  by  the  contract,  they  could  not  recover 
as  damages  the  amount  they  paid  for  the  bonds.  Held,  no 
error.     Leach  v.  Linde,  547. 

7.  The  Court  should  not  give  instructions  when  there  is  no  evidence 

to  which  they  are  pertinent.    Ibid, 

8.  Where  the  Judge  invited  argument  in  the  presence  of  the  jury, 

when  the  plaintiff  rested,  as  to  whether  he  had  made  a  prima 
facie  case,  and  when  he  directed  the  defendants  to  proceed  in 
the  development  of  their  case,  and  told  the  jury  then,  and  sub- 
sequently charged  them,  that  they  must  not  be  inliuenced  in 
favor  of  defendants  by  his  inviting  argument,  nor  against  them 
by  his  order  to  proceed  with  the  introduction  of  their  testimony: 
Held,  not  to  be  error.     Osborne  v.  Wilkes,  651. 

9.  Where  the  jury  came  into  Court  on  Saturday  of  the  first  week  of 

the  term  and  announced  that  they  could  not  agree  as  to  the 
facts,  it  was  not  error  for  the  Judge  to  say  that  there  were  two 
more  weeks  of  the  term  and  he  would  give  them  plenty  of  time 
to  consider,  and  then  to  direct  the  Sheriff  to  provide  comfort- 
able accommodations  for  them.    Ibid, 

10.  Two  witnesses  testified  that  they  saw  the  defendants  in  actual 
sexual  intercourse,  and  there  was  other  evidence  of  the  male 
defendant  stealthily  visiting  the  female  defendant's  house  at 
night,  being  in  a  room  alone  with  her  and  the  lights  extin- 
guished, and  of  other  circumstances  of  a  suspicious  nature : 
Held,  it  was  not  error  to  refuse  to  charge  the  jury  that  if  they 
were  not  satisfied  of  the  guilt  of  defendants  from  the  evidence 
of  the  witnesses  to  the  actual  fact,  they  should  acquit.  State 
V.  Austin,  780. 

In  action  for  damages  in  fraud  and  deceit,  554. 

See  also  pp.  449,  601,  606. 
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JURY: 

Where  the  jurj  came  into  Court  on  Saturday  of  the  first  week  of 
the  term  and  announced  that  they  could  not  agree  as  to  the 
facts,  it  was  not  err6r  for  the  Judge  to  say  that  there  were  two 
more  weeks  of  the  term,  and  he  would  give  them  plenty  of 
time  to  consider,  and  then  to  direct  the  Sheriff  to  provide  com- 
fortable accommodations  for  them.     Osborne  v.  WUkea,  651. 

County  Commissioners  may  provide  for,  547. 

JURISDICTION: 

1.  An  indictment  charged  that  the  defendant  made  an  assault  upon 

the  prosecutrix  with  a  '*  deadly  weapon,  to- wit,  a  club,"  etc. 
On  the  trial  it  appeared  that  the  defendant  was  the  keeper  of  a 
jail  and  resided  therein  with  his  family;  that  his  wife  was 
seriously  ill;  that  the  prosecutrix  was  imprisoned  in  the  jail  and 
was  conducting  herself  in  a  loud,  boisterous  and  disorderly 
manner,  and  refused  to  desist  when  ordered  by  the  defendant: 
that  thereupon  he  took  her  to  another  apartment  and  gave  her 
a  severe  whipping  with  a  buggy  whip,  cutting  the  flesh  on  her 
back  and  arms.  The  defendant  was  convicted  and  fined  one 
hundred  dollars:  Held,  (1)  the  Superior  Court  had  jurisdiction; 
(2)  the  punishment  was  within  the  discretion  of  the  Court  below, 
and  would  not  be  reviewed  by  the  Supreme  Court.  State  v. 
Roseman,  765. 

2.  The  Constitution  makes  the  measure  of  punishment  which  a 

Justice  of  the  Peace  may  impose  the  test  of  his  exclusive  juris- 
diction in  criminal  actions,  therefore  an  act  which  sioaply 
declares  that  Justices  of  the  Peace  shall  have  exclusive  jurisdic- 
tion of  certain  offences,  without  fixing  the  punishment  within 
the  constitutional  limit,  is  inoperative,  especially  where  there  is 
an  unrepealed  statute  leaving  the  punishment  to  the  discretion 
of  the  Court.    State  v.  Fesperman,  770. 

8.  Where  the  indictment  charges  an  assault  with  a  deadly  weapon, 
but  the  proof  shows  a  simple  assault,  committed  witjiin  less  than 
six  (now  twelve)  months  since  the  finding  of  the  bill,  the  juris- 
diction  of  the  Superior  Court  is  not  ousted.    Ibid. 

4.  Chapter  152,  Laws  1891,  does  not  take  away  the  jurisdiction  of 
the  Superior  Courts  of  assaults  with  deadly  weapons  when  no 
serious  injury  has  been  inflicted.    Ibid, 

Of  Superior  Court,  174. 

Of  action  against  Sheriff  for  false  return,  864. 

Of  Superior  Court  in  tort,  414. 

Of  Judge  over  minor  children,  457. 
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Of  Justice  of  the  Peace,  503. 
See  also  p.  760. 

JUDGMENT : 

1.  There  was  a  judgment  iu  the  Court  of  a  Justice  of  the  Peace  dis- 

missing the  action  as  to  one  of  the  defendants;  in  a  subsequent 
action,  upon  the  same  note,  there  was  an  appeal  to  the  Superior 
Court,  which  found  the  facts,  by  consent,  that  in  the  first  action 
there  had  been  a  trial  on  the  merits,  and  a  judgment  rendered 
therein  to  the  effect  that  there  was  no  obligee  on  the  bond  sued 
on.  The  Court  further  found,  that  the  Justice  did  not  hear  any 
evidence  of  the  equitable  claim  of  the  plaintiffs:  He/d,  that  this 
finding  is  conclusive.    Davie  v.  Davia,  501. 

2.  The  judgment  concludes  the  parties  as  to  all  matters  which  were 

pleaded,  or  should  have  been,  in  the  first  action.    Ibid. 

When  conclusive,  280. 

By  default  and  inquiry,  282. 

Of  Justice,  becomes  judgment  of  Superior  Court  when  duly  docketed 
therein,  311. 

Cannot  be  pleaded  as  estoppel,  588. 

JUSTICE  OF  THE  PEACE : 

1.  Upon  a  trial  and  conviction  before  a  Justice  of  the  Peace  the 

defendant  moved  in  arrest  of  judgment,  which  motion  was 
refused,  and  he  appealed  to  the  Superior  Court:  Heldj  that  the 
appeal  brought  up  the  whole  case,  and  the  defendant  was  enti- 
tled to  a  trial  de  novo.    State  v.  Koonce,  752. 

2.  The  Conf^titution  makes  the  measure  of  punishment  which  a  Jus- 

tice of  the  Peace  may  impose  the  test  of  his  exclusive  jurisdic- 
tion in  criminal  actions;  therefore  an  act  which  simply  declares 
that  Justices  of  the  Peace  shall  have  exclusive  jurisdiction  of 
certain  offences,  without  fixing  the  punishment  within  the  con- 
stitutional limit,  is  inoperative,  especially  where  there  is  an 
unrepealed  statute  leaving  the  punishment  to  the  discretion  of 
the  Court.    State  v.  Fesperman,  770. 

Judgment  of,  when  .conclusive,  501. 

Jurisdiction  of,  508. 

Appeal  from,  544. 

LANDLORD  AND  TENANT: 

To  constitute  the  offence  of  an  unlawful  seizure  of  crops  by  the  land- 
lord, under  The  Code,  §1759,  it  is  not  'essential  that  the  landlord 
should  take  forcible  or  even  manual  possession  of  them — the 
offence  will  be  complete  if  he  exercises  that  possession  or  control 
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which  prevents  the  tenant  from  gathering  and  removing  his 
crop  in  a  peaceable  manner.    State  v.  Ewing^  755. 
See  also  p.  567. 

LESSOR  AND  LESSEE: 

1.  Except  in  case  of  landlord  and  tenant  provtded  for  specially  by 

statute,  the  lessor  has  no  lien  upon  the  product  of  the  leased 
property  as  rent;  it  is  for  all  purposes,  until  division,  deemed 
vested  in  the  tenant,  and  his  sale  to  third  persons  before  the  rent 
is  ascertained  and  set  apart  conveys  a  good  title.  Howland  v. 
Forlaw,  567. 

2.  The  common  law  remedy  of  lessors  by  distress  does  not  obtain  in 

this  State.    Ibid. 

LEX  FORI,  LEX  LOCI,  377. 

LIMITATIONS,  STATUTE  OF : 

1.  Where  the  cause  of  action  against  an  executor,  administrator  or 

guardian  is  for  a  breach  of  the  bond,  it  is  barred  as  to  the  sure- 
ties B.fter  three  years  from  the  breach  complained  of.  The  Code, 
155  (6).     Kennedy  v.  Cromwell^  1. 

2.  Where  the  cause  of  action  is  to  recover  the  balance  admitted  to 

be  due  by  the  final  account,  it  is  barred  as  to  sureties  on  the 
bond  after  six  years  from  auditing  and  filing  such  final  account. 
The  Code,  154  (2).    Ibid. 

8.  Whether  such  final  account  is  or  is  not  filed,  if  there  is  a  demand 
and  refusal,  the  action  is  barred  as  to  both  the  principal  and 
sureties  on  said  bond  in  three  years.    Ibid. 

4.  "When  such  final  account  is  filed,  and  there  is  no  demand  and 

refusal :  Qucere,  whether  the  action  as  to  the  executor,  adminis- 
trator or  guardian  himself  is  barred  in  six  years  or  ten  years. 
Ibid. 

5.  When  there  is  no  final  account  filed  :  Semble,  that  the  statute 

begins  to  run  from  the  arrival  of  the  ward  of  age,  but  whether 
in  such  case  three  years  or  ten  years  bars,  quaere.    Ibid, 

6.  When  the  statute  begins  to  run  the  subsequent  marriage  of  the 

feme  plaintiff  will  not  stop  it.    Ibid. 

7.  A  judgment  of  a  Justice  of  the  Peace,  duly  docketed  in  the  Supe* 

rior  Court,  becomes  a  judgment  of  the  Superior  Court,  and 
may  be  enforced  by  execution  at  any  time  within  ten  years 
from  the  date  of  such  docketing.  Mcllhenny  v.  Savings  and 
Trust  Co.y  311. 

8.  Where  the  judgment  debtor  made  a  motion,  within  ten  years 

from  the  docketing  of  judgment,  for  leave  to  issue  execution 
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thereon,  which  was  denied,  and  thereupon  within  one  year 
after  such  denial,  but  more  than  ten  years  from  the  date  of 
docketing,  he  brought  an  action  on  the  judgment :  Held,  that 
the  action  was  barred  by  the  statute  of  limitations,  the  statute, 
The  Code,  §  166,  not  being  applicable  to  the  facts.    Ibid. 

9.  In  an  action  against  a  copartner  for  an  account,  the  statute  of 
limitations  begins  to  run  from  the  date  of  the  dissolution  of  the 
copartnership,  unless  there  is  some  agreement  expressed  or 
implied  to  the  contrary,  or  some  circumstances  that  render  a 
settlement  impossible.     Murray  v.  Penny,  324. 

10.  An  allegation  of  defendants  that ''  they  plead  the  statute  of  limi- 
tations of  ten,  seven,  six  and  three  years,  as  prescribed  in  The 
Code,  to  all  of  said  claims,  and  aver  that  they  are  unable  to 
plead  the  same  more  definitely  to  each  and  all  of  said  claims,'* 
i<)bad  and  insufficient  without  amendment.  Turner  v.  Shuf- 
fler, 642. 

In  claims  against  estate  of  deceased  pers  )ns,  571. 

Action  to  recover  penalty  for  usury  must  be  brought  within  two 
years,  574. 

Cestui  que  trust  barred  by,  696. 

See  also  pp.  46,  601. 

LIQUOR,  SALE  OF: 

1.  A  liquor  seller  who  supplies  liquors  to  a  minor  to  drink,  at  the 

request  of  an  adult  who  pays  the  price,  is  guilty  of  a  violation 
of  section  1077  of  The  Code,  and  the  adult  is  also  guilty  as  an 
aider  and  abettor.    State  v.  Best,  747. 

2.  A  witness  is  competent  to  testify  to  the  reputation  in  his  own 

family  as  to  his  own  age.    7 6 id. 

3.  An  indictment  described  the  person  to  whom  the  liquor  was  sold 

as  B.  W.  T.,  Jr.,  who,  being  sworn,  gave  his  name  merely 
B.  W.  T. :  Held  to 'be  no  variance,  the  *'Jr."  being  only  descrip- 
tiopersonce.     Ibid. 

4.  On  indictment  for  retailing  spirituous  liquors  without  license,  it 

appeared  that  defendant,  as  steward  of  a  club,  was  given  a  jug 
of  liquor  by  individual  members  thereof,  who  owned  the  liquor 
in  common,  and  that  he  furnished  to  one  of  such  members  a 
drink  from  the  jug,  taking  ten  cents  in  exchange.  The  amount 
received  was  just  about  the  value  of  the  liquor  furnished,  and 
was  used  with  other  money  so  received  from  other  joint  owners 
of  the  liquor  in  replenishing  the  jug :  Held,  that  there  was  a 
sale.  Following  State  v.  Lockyear,  95  N.  C,  633.  State  v 
Neis,  787. 
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LIEN :    See  Mortgage. 

LOST  RECORDS : 

1.  If  an  officer  charged  with  the  custody  of  records  and  papers 

testifies  that  he  made  **  diligent  search"  for  but  could  not  find 
them,  a  presumption  arises  that  the  search  was  made  in  the 
places  where  the  documents  were  usually  kept,  or  likely  to  be 
found,  and  it  is  not  essential  the  Court  should  inquire  into  the 
particulars  of  the  search  before  admitting  secondary  evidence  of 
the  contents  of  the  missing  papers.  It  seems  the  rule  is  differ- 
ent where  the  witness  was  not  specially  intrusted  with  the  docu- 
ments.   McKesson  v.  Smarts  17. 

2.  Where  a  Justice  of  the  Peace  testified  he  had  made  diligent 

search  for  certain  records  of  his  office,  but  could  not  find  them: 
Held,  that  thereupon  secondary  evidence  of  their  contents 
became  competent.    Ibid. 

3.  Whether  the  loss  of  an  instrument  is  sufficiently  proved  to  admit 

secondary  evidence  of  its  contents  is  not  a  question  for  the  jury, 
but  is  left  to  the  sound  discretion  of  the  Court.  OiUis  v.  Rail- 
road, 441. 

i.  If  the  finding  of  the  trial  Court  upon  the  question  of  the  loss  and 
diligent  search'  for  the  instrument  is  general,  the  appellate  Court 
will  assume  that  it  acted  upon  plenary  proof  of  those  facts ;  but 
where  the  facts  are  set  out  the  conclusion  of  the  Court  below 
thereon  may  be  reviewed.    Ibid, 

5.  Where  the  proof  of  diligent  search  for  the  lost  instrument  is  suf- 

ficient to  satisfy  a  reasonable  person,  the  decision  of  the  trial 
Judge  to  admit  secondary  evidence  of  its  contents  is  not  review- 
able.   Ibid, 

6.  When  secondary  testimony  is  admitted  it  should  be  clear  and  con- 

vincing that  the  instrument  once  existed,  and  that  its  contents 
supported  the  allegations  in  aid  of  which  it  is  invoked.    Ibt€L 

7.  Whether  there  had  been  diligent  search  for  the  alleged  lost  instru- 

ment depends  very  much  upon  the  nature  of  the  document — ^a 
more  rigid  rule  prevailing  in  respect  of  records  and  deeds  than 
letters  and  papers  of  less  importance.    1  bid. 

MARRIED  WOMAN  (See  also  Husband  and  Wife  : 

1.  The  remedy  for  debt  against  a  married  woman,  by  which  it  Is 

sought  to  charge  her  separate  personal  property,  cannot  be  had 
in  the  Court  of  a  Justice  of  the  Peace.    Patterson  v.  Gooch,  503. 

2.  The  plea  of  coverture  may  be  set  up  for  the  first  time  in  the 

Superior  Court,  and  after  the  lapse  of  several  terms,  when,  at 
the  trial  before  the  Justice  of  the  Peace,  the  defendant's  counsel 
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said  be  would  enter  all  pleas  to  which  the  defendant  (who  was 
absent)  might  be  entitled,  and  appealed.    Ibid, 

3.  The  principle  that  it  would  be  inequitable  to  allow  a  feme  defend- 
ant to  keep  the  goods,  the  price  of  which  is  the  subject  of  the 
action,  and  at  the  same  time  resist  an  action  for  the  recovery  of 
such  price,  cannot  be  invoked  where  it  is  not  shown  that  she 
still  has  possession  of  the  goods.    Ibid, 

Executor  of  deceased  wife  may  plead  coverture,  218. 

MARRIAGE  LICENSE : 

Illegal  issuance  of,  penalties,  etc.,  174. 

Register  of  Deeds  cannot  delegate  authority  to  issue,  18o. 

MEMORANDA,  805. 

MINOR : 

Sale  of  liquor  to,  747. 

MORTGAGE : 

1.  Where  a  mortgage  to  secure  the  payment  of  several  notes,  pay- 

able in  successive  yearly  installments,  contained  a  provision 
that,  "  upon  the  failure  of  any  payment,"  the  land  should  be 
sold,  and  after  paying  necessary  expenses  the  proceeds  should 
be  applied  "  to  the  payment  of  the  entire  indebtedness*'  (of  the 
mortgagor)  **  with  interest  thereon,  whether  the  whole  thereof 
be  then  due  or  not "  :  Held,  (1)  that  upon  the  failure  to  pay  any 
one  of  the  notes  at  maturity,  all  became  due ;  (2)  that,  as  between 
the  assignees  of  the  notes,  the  funds  arising  from  the  sale  of 
the  mortgaged  property  must  be  distributed  pro  rata,  irre- 
spective of  the  time  of  assignment ;  but  as  between  the  payee 
and  the  assignee  the  latter  would  be  entitled  to  be  first  paid. 
Whitehead  v.  Morrill,  65. 

2.  While  the  mere  change  of  the  form  of  a  debt  secured  by  a  mort- 

gage, or  even  the  incorporation  of  an  additional  indebtedness  in 
the  new  form,  will  not  release  the  mortgage,  yet  if  it  is  the 
intention  of  the  parties  that  the  change  shall  operate  as  a  satis- 
faction of  the  original  debt  and  discharge  the  mortgage,  that 
intention  will  be  enforced  though  the  mortgage  be  not  formally 
cancelled.    Joyner  v.  Stancill,  153. 

3.  The  presumption,  however,  is  against  the  extinguishment  of  the 

mortgage  by  such  alteration.    Ibid, 

4.  A  chattel  mortgage  contained  a  stipulation  that  if  the  mortgagor 

failed  to  pay  the  debt  secured,  ^' on  or  before  maturity"  the 
mortgagee  might  take  possession  of  the  mortgaged  property  and 
sell :  Held,  (1)  that  the  mortgagor  had  the  entire  day  of  matu- 
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rity  within  which  to  make  payment,  and  that  an  action  began 
by  the  moi  tgagee  upon  that  day  for  the  recovery  of  the  property, 
although  he  had  previously  demanded  the  possession,  was  pre- 
mature ;  (2)  that  if  the  contract  had  provided  that  the  mortgagee 
might  take  possession  at  maturity,  in  case  of  default,  yet  to 
enable  him  to  commence  his  action  on  that  day  he  must  allege 
and  prove  that  he  had  previously  on  that  day  made  demand, 
not  only  for  the  possession  of  the  property  included  in  the  mort- 
gage, but  for  the  payment  of  the  debt.     Moore  v.  Sapy  252. 

5.  If  persona]   property   subject  to   a  mortgage   is   subsequently 

attached  to  land  also  under  mortgage,  with  notice  to  the  mort- 
gagee, o(  the  latter,  the  lien  of  the  chattel  mortgage  takes  pre- 
cedence over  that  of  the  realty.     Waller  v.  Bowling,  2S9. 

6.  A  chattel  mortgage  upon  the  mortgagor's  '*  entire  crop  of  cotton 
to  be  raised  by  me  or  my  tenants  ou  all  my  lands  during  the 
year  1889  "  suflBciently  designates  the  property  conveyed  to  make 
the  instrument  operative,  and  the  fact  that  the  land  upon  which 
the  crop  was  planted  was,  while  it  was  growing,  recovered 
from  the  mortgagor  by ^  one  claiming  under  superior  title,  did 
not  affect  the  validity  of  the  lien.     Brown  v.  Miller,  395, 

7.  J  A  subsequent  mortgage  on  same  property  given  to  secure  advance- 

ments of  **  supplies,"  there  being  nothing  to  show  for  what  pur- 
pose the  supplies  were  furnished,  did  not  create  a  prior  lien. 
Ibid. 

8.  A  sale  under   mortgage,  at   which   the   mortgagee   purchases 
.  through  a  third  party,  is  not  void,  but  voidable,  and  at  the 

instance  of  the  mortgagor  or  his  heirs  ;  and  when  the  property 
sold  brought  a  fair  price,  it  does  not  appear  that  the  creditors  of 
a  deceased  mortgagor  have  any  right  to  complain.  Whitehead 
V.  Whitehursty  458. 

Mortgagee  competent  witness,  267. 

Lien  of  landlord,  56T. 

NEGLIGENCE  : 

1.  The  act  of  getting  on  or  off  a  moving  train  is  evidence  of  con- 

tributory negligence,  and  imposes  upon  one  who  in  injured  in 
doing  so  the  burden  of  proving  that  the  peculiar  circumstances 
of  the  case  justified  him  in  such  course.    Brown  v.  Railroad,  34. 

2.  Leaving  cars  standing  on  a  side-track  is  not  of  itself  negligence : 

certainly  it  is  not  when  the  cars  are  not  in  the  way  of  trains 
passing  on  the  main  track.     Grant  v.  Railroad,  462. 

3.  The  seventh  special  instiuction  staked  for  by  the  plaintiff  was 

properly  denied,  because  there  was  evidence  from  which  the 
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jury  might  find  that  the  defendant  was  not  chargeable  with 
negligence.    Ibid, 

NEW  TRIAL : 

The  rejection  of  evidence  cumulative  in  its  nature  and  of  slight 
importance  will  not  constitute  ground  for  a  new  trial.    State  v. 
Stubbs,  774. 
NEXT  FRIEND : 

While  the  **  next  friend  '*  is*  not,  strictly  Bpeaktng,  a  party  to  the 
action,  and  generally  will  not  be  taxed  with  costs,  yet  where 
the  Court  finds  the  fact  that  he  officiously  procured  his  appoint- 
ment, or  was  guilty  of  mismanagement  or  bad  faith,  it  may  tax 
him  with  costs.     Smith  v.  Smith,  865. 

NON-RESIDENT : 

Petition  of,  for  removal  of  cause  to  United  States  Court,  648. 

NOTICE : 

A  notice  by  the  Supervisor  to  a  person  subject  to  road  duty  direct- 
ing him  to  meet  the  Supervisor  at  a  time  and  place  designated 
•*  to  work  the  road,"  the  place  of  meeting  being  a  bratch  cross- 
ing the  road  to  be  worked,  is  sufficient :  especially  where  it 
further  appeared  that  such  person  had  under  previous  notice 
worked  that  same  road.    State  v.  Baker,  799. 

OFFICIAL  BOND  :    See  Bond,  Official. 

OFFICER  DE  FACTO,  196. 

PARTITION  : 

1.  The  omission  in  a  report  of  commissioners  to  make  partition  of 

lands  to  state  affirmatively  that  the  allotmentb  in  their  opinion 
were  equal  in  value,  affects  the  substantial  rights  of  the  parties, 
and  the  Clerk  or  Judge  may  set  it  aside  with  directions,  either 
that  the  commissioners  shall  make  a  re-allotment,  or  that  others 
shall  be  appointed  to  do  so.    Skinner  v.  Carter,  106. 

2.  The  refusal  of  the  Court  to  hear  affidavits  upon  a  motion  to  con- 

firm such  report  is  a  matter  of  discretion  and  not  reviewable. 
Ibid. 

3.  An  appeal  from  an  order  setting  aside  such  report  will  not  be 

dismissed  as  premature.    Ibid. 

4.  Upon  an  actual  partition  of  lands  among  tenants  in  common,  the 

tenants  take  their  respective  shares  or  allotments  by  descent 
and  not  by  purchase.    Harriss  v.  Ray,  215. 

5.  Where  a  partition  was  made  by  consent,  and  the  tenants  mutu- 

ally conveyed,  by  deed,  to  each  other  the  several  allotments : 
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Held,  (1)  the  deeds  conveyed  no  real  estate,  but  simply  ascer- 
tained by  metes  and  bounds  the  interest  of  each  and  destroyed 
the  unity  of  possession  ;  and  (2)  the  deeds  did  not  operate  as  an 
estoppel,  except  so  far  as  they  established  the  extent  of  the 
interest  of  each  tenant  in  his  ancestor's  lands.    Ibid. 

Proceedings  in,  581. 

PASSENGERS : 

On  railroads  cannot  recover  for  injuries  sustained  while  getting  on 
moving  trains,  34. 

PARTNERS  AND  PARTNERSHIP  : 

Action  against  partner  for  account,  324. 

PAROL  TESTIMONY  : 

To  vary  recitals  in  deed,  581. 

PARENT  AND  CHILD : 

Child  of  woman  of  bad  character  may  be  apprenticed,  6. 

PENALTY : 

Against  corporation  how  recovered,  24. 

PLEADING: 

1.  To  a  complaint  by  an  executor,  in  which  the  execution  by  the 

defendant  of  the  bond  sued  on,  the  death  of  the  obligee,  the 
appointment  and  qualification  of  the  plaintifif,  and  that  no  pay- 
ment had  been  made,  were  duly  averred,  the  defendant  answered 
that  he  was  informed  and  believed  that  the  plaintiff  was  not  the 
owner  of  the  bond  at  the  time  of  the  commencement  of  the 
action:  Held,  (1)  that  the  answer  was  a  sham  and  irrelevant, 
and,  on  motion,  was  properly  stricken  from  the  record ;  (2) 
where  a  party  sets  up  the  defence  that  the  plaintiff  is  not-4:he 
real  owner  of  the  instrument  put  in  suit,  he  must  state  in  his 
answer  the  facts  upon  which  he  relies  to  establish  the  ownership 
in  some  other  person:  (8)  the  payee  or  endorsee  of  a  note  is 
prima  facie  the  owner  and  holder,  and  it  is  unnecessary  that  he 
should  make  such  an  allegation  in  his  complaint.  Deloatch  v. 
Vinson^  147. 

2.  In  an  action  brought  against  a  trading  firm  to  recover  a  debt,  in 

which  it  was  sought,  among  other  remedies,  to  subject  the 
individual  real  estate  of  one  of  the  firm — ^a  woman — to  the  sat- 
isfaction of  the  judgment,  the  complaint  did  not  allege  that  the 
said  real  property  was  any  part  of  the  assets  of  the  firm,  nor 
that  the  woman  was  married,  nor  that  she  had  conveyed  the 
lands  fraudulently:  Heldj  (1)  that  the  complaint  failed  to  dis- 
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close  such  a  cause  of  action  as  authorized  a  sale  of  the  land  and 
a  distribution  of  the  proceeds  among  creditors;  (2)  that  a  prior 
mortgagee  of  the  woman  was  not  a  necessary  party,  and  the 
action  as  to  him  was  properly  dismissed.  Claflin  v.  Harri- 
son^ 157. 

8.  Notwithstanding  the  penalties  imposed  do  not  exceed  $200  (and 
if  only  one  was  sought  to  be  recovered  a  Justice  of  the  Peace 
would  have  jurisdiction),  a  plaintiff  may  unite  several  causes 
of  action  for  several  penalties  against  same  party,  in  same  com- 
plaint, and  if  the  aggregate  amount  thereof  exceeds  $200  the  ^ 
Superior  Court  will  have  jurisdiction.    Maggett  v.  Roberts ^  174. 

4.  In  an  action  to  recover  the  penalty  given  against  Registenft^^)^ 

Deeds  for  issuing  marriage  license  in  violation  of  section  T^6, 
The  Code,  it  is  essential  that  the  complaint  should  allege  that 
the  Register  issued  the  license  knowingly  or  without  reasonable 
inquiry.    Ibid, 

5.  A  complaint  alleging  that  G. ,  wife  of  the  defendant  (her  execu- 

tor), executed,  for  a  valuable  consideration,  her  note,  under 
seal,  to  the  plaintiff,  and  that  no  part  thereof  had  been  paid, 
but  containing  no  allegation  that  the  contract  was  one  she  was 
competent  to  make,  or  any  circumstances  showing  the  indebt- 
edness was  chargeable  upon  her  separate  estate,  does  not  state 
facts  suflBlcient  to  constitute  a  cause  of  action.  Baker  v.  Garris, 
218. 

6.  The  objection  that  the  complaint  does  not  constitute  a  cause  of 

action  may  be  made  by  written  demurrer,  or  ore  tenus^  at  any 
time,  and  cannot  be  waived.    Ibid, 

7.  Oral  testimony  is  not  admissible  to  show  the  grounds  u\Km  which 

a  Court  proceeded  in  rendering  judgment  upon  a  demurrer. 
Ibid, 

8.  An  executor  of  his  deceased  wife  may  plead  her  coverture  in  bar 

of  an  action  to  recover  a  debt  against  her  estate.    Ibid, 

9.  Where  the  fact  of  coverture  does  not  appear  in  the  complaint,  it 

must  be  pleaded  to  be  made  available  as  a  defence.    Ibid, 

10.  A  judgment  overruling  a  demurrer  to  a  complaint  for  that  it  did 

not  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
allowing  defendant  to  plead,  being  simply  an  interlocutory 
order,  is  not  an  estoppel  upon  defendant  to  set  up  the  same 
matter  in  some  other  subsequent  proper  method.  Wilson  v. 
Lineberger,  82  N.  C,  412,  distinguished.    Ibid, 

11.  It  is  discretionary  with  the  Court  to  allow  a  pleading  to  be  filed 

after  the  period  within  which  it  should  have  been  filed,  and  to 
attach  conditions  or  limitations  to  the  matters  which  may  be  set 
up  in  such  pleading.     Mallard  v.  Patterson,  255. 
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12.  When  a  pleading  by  a  corporation  ie  required  to  be  verified  the 
verification  must  be  made  by  an  officer  tliereof  :  a  verification 
by  an  agent  merely  will  not  suffice.  The  Circle,  g  258.  Batiks  v. 
Manufacturing  Co.,  282. 

18.  When  a  verification  of  a  pleading  is  allo\v»*d  to  be  made  by  an 
agent,  it  should  set  forth  his  knowledge,  or  grounds  of  belief, 
and  why  it  is  not  made  by  the  principal  party.     Ibid. 

14.  After  a  judgment  by  default  and  inquiry  in  an  action  for  mali- 

cious prosecution  the  only  issue  for  the  jury  is  the  amount  of 
plaintiff 's  damages.     Ibid. 

15.  Granting  or  refusing  a  continuance  is  a  matter  of  di^tcretion,  and 

not  reviewable.    Ibid. 

16.  An  averment  in  a  complaint  that  the  plaintiff  sold  and  delivered 

to  the  defendant  goods  of  certain  value,  and  the  same  has  not 
been  paid,  is  a  sufiicient  statement  of  a  cause  of  action.  Smith 
V.  Summerfield,  284. 

17.  In  actions  upon  parol  contracts  it  is  necessary  that  the  com- 

plaint should  disclose  a  sufficient  consideration.  Burbage  v. 
Windley,  357. 

Prayer  for  relief  not  now  necessary  in  complaint,  593, 

PRACTICE : 

1.  The  penalty  prescribed  by  The  (Jode.  ^  1960,  against  corporations 

for  failure  to  make  the  returns  required  by  the  preceding  sec- 
tion can  only  be  recovered  in  an  action  brought  by  the  State. 
A  private  relator  cannot  maintain  the  action.  Hodge  v.  Rail- 
roadj  24. 

2.  While  an  amendment  substituting  parties  can  be  allowed  in  the 

Supreme  Court,  it  will  not  be  permitted  when  it  will  put  the 
opposite  party  to  a  disadvantage.    Ibid. 

3.  In  this  case  the  motion  to  substitute  the  County  Board  of  Educa- 

tion of  Wake  as  party  plaintiff  is  denied.  The  State  alone  is 
authorized  to  sue.     Ibid. 

4.  In  the  progress  of  a  cause  an  order  was  entered,  upon  motion  of 

defendant,  to  make  another  person  party  defendant,  and  a  sum- 
mons was  issued  and  served  upon  such  person  in  accordance 
wuth  the  order.  The  person  so  served  did  not,  however,  read, 
or  hear  read,  the  summons,  and  was  unaware  of  the  order  mak- 
ing him  party,  but  supposed  he  was  summoned  as  a  witness,  in 
which  capacity  he  attended  the  trial  and  was  examined.  He 
learned  then  that  he  had  been  made  a  party,  and  judgment  had 
been  rendered  against  him  for  want  of  an  answer  :  Held,  that  the 
Judge  committed  no  error  in  setting  aside  the  judgment  upon 
the  ground  of  excusable  neglect.    Holden  v.  Parefoy,  163. 
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5.  In  an  application  to  prosecute  an  action  in  forma  pauperis  it  is 

not  necessary  the  affidavit  should  state  that  the  applicant  did 
not  own  real  estate  which  he  might  mortgage  to  secure  costs. 
Maggett  v.  Roberts,  174. 

6.  An  action  against  a  Register  of  Deeds  to  recover  the  penalties 

imposed  for  a  failure  to  comply  with  the  provisions  of  the  stat- 
ute in  relation  to  issuing  marriage  license  must  he  prosecuted 
in  the  name  of  the  person  who  sues  therefor,  and  not  in  the 
name  of  the  State.    Ibid. 

7.  The  penalty  given  by  section  1819,  The  Code,  is  as  applicable  to  a 

failure  to  record  the  license,  or  its  substance,  when  issued,  as  to 
a  failure  to  record  the  return  thereof.     Ibid. 

8.  The  Judge  is  not  bound  to  recapitulate  all  the  evidence  in  his 

charge  to  the  jury  ;  it  is  sufficient  for  him  to  direct  the  atten- 
tion of  the  jury  to  the  principal  questions  they  have  to  try,  and 
explain  the  law  applicable  thereto.     Boon  v.  Murphy,  187. 

0.  If  a  party  desires  the  entire  testimony,  or  any  specific  part  thereof, 
recapitulated  to  the  jury,  he  should  make  the  request  in  Apt 
time  and  bt* fore  verdict.     Ibid. 

10.  An  appellant  may  assign  error  for  misdirection  to  the  jury,  for 

the  first  time,  in  the  preparation  of  his  case  on  appeal.    Ibid. 

11.  It  is  only  when  the  Court  undertakes  to  wind  up  the  affairs  of  a 

partnership  and  to  make  a  distribution  of  its  assets  that  all  the 
creditors  are  required  to  be  made  parties.  Smith  v.  Summer- 
field,  284. 

12.  Redundancy,  impertinence,  argumentativeness  and  uncertainty 

in  pleading  cannot  be  taken  advantage  of  by  the  demurrer  ;  the 
objection  should  be  made  by  motion  before  answer  or  demurrer. 
Ibid. 

18.  A  person  who  has  sustained  injuries  by  reason  of  the  failure  of 
a  railroad  company  to  provide  proper  means  of  transportation 
or  operate  its  trains  as  required  by  the  statute  ^77ie  Code,  g  1963) 
may  bring  an  action  on  contract,  or  in  tort,  independent  of  the 
statute.     Purcell  v.  Railroad,  414. 

14.  In  a  summons  against  A.  H.  B.,  *'  President  of  Southern  Improve- 

ment Company,"  these  latter  words  are  mere  descriptio  personce 
and  do  not  make  the  company  a  party  to  the  preceedings. 
Plemmons  v.  Improvement  Co.,  614. 

15.  The  Court  could  have  allowed  an  amendment  making  the  com- 

pany a  party  either  with  its  consent  or  by  service  of  such 
amended  summons  upon  the  corporation.    Ibid. 

16.  The  special  appearance  of  the  company's  counsel  did  not  bring  it 

into  Court  for  the  purposes  of  the  action.    Ibid. 
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17.  No  appeal  lies  from  a  refusal  to  dismiss  an  action,  but  after  such 

motion  and  refusal  the  company  might  treat  all  proceedings  as 
a  nullity  as  to  it,  or  have  an  exception  noted  and  proceed  with 
the  cause.     Ibid. 

18.  The  trial  Court  may,  in  its  discretion,  direct  a  mis-trial  as  to  one 

of  the  defendants  in  an  indictment,  and  proceed  to  verdict  and 
judgment  as  to  the  others.    State  v.  Hall,  776. 

19.  A  person  charged  with  an  offence  has  a  right  to  have  the  verdict 

rendered  in  the  presence  of  the  Judge ;  but,  except  in  capital 
cases,  this  right  may  be  waived  and  the  verdict  received  by  the 
Clerk.    State  v.  Aiietin,  780. 

20.  The  presence  of  counsel  at  the  rendition  of  a  verdict  has  never 

been  held  to  be  essential  to  its  validity.    Ibid. 

In  appeal  from  Justice  of  the  Peace,  544. 

PRAYER  FOR  RELIEF : 

Not  now  necessary  in  complaint,  593. 

PRESUMPTION: 

1.  It  is  not  necessary  that  a  bastardy  proceeding  should  show 

affirmatively  that  the  mother  of  the  bastard  was  a  single 
woman — that  fact  will  be  presumed.    State  v.  Peebles,  768. 

2.  The  fact  that  the  mother  of  the  alleged  bastard  was  married, 

only  raises  a  presumption  that  the  child  was  legitimate.    Ibid. 

8.  Where  it  appeared  that  the  affidavit  upon  which  a  bastardy  war- 
rant issued,  was  sworn  before  a  Justice  of  the  Peace  by  the 
mother,  it  will  be  presumed  to  have  been  voluntarily  made, 
nothing  to  the  contrary  being  shown.     Ibid, 

PRINCIPAL  AND  AGENT:    See  Agency. 

PRIVILEGED  COMMUNICATIONS,  593. 

PRIORITY,  65. 

PRINTED  RECORD:    See  Record. 

PROCESS: 

1.  An  action  against  a  Sheriff  of  a  county  other  than  that  from 

which  the  process  issued,  for  making  a  false  return,  is  properly 
brought  in  the  Courts  of  the  county  to  which  that  process  was 
returnable.     Watson  v.  Mitchell,  364. 

2.  The  term  *'  return/'  means  that  the  process  must  be  brought  back 

and  produced  in  the  Court  whence  it  issued,  with  such  endorse- 
ments as  the  law  requires.    Ibid, 
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PROBATE  AND  REGISTRATION: 

Registration  of  deeds  and  other  instruments  required  to  be  recorded 
is  not  made  void  by  reason  of  the  mistake  of  the  officer  making 
them.  Such  errors  do  not  vitiate  the  probate  or  deprive  a  partj 
of  the  right  to  read  the  registry  as  evidence.  Such  error  being 
shown,  the  presumption  of  the  correctness  of  the  copy  is  rebut- 
ted and  opens  the  way  for  the  question  whether  the  instrument 
was  such  as  might  be  admitted  to  registration.  Dei^ereux  t. 
McMahon,  134. 

Deed  registered  after  action  has  commenced  admissible,  10. 

PURCHASER: 

Administrator  cannot  become,  at  his  own  sale,  69. 
Purchase  at  one^s  own  sale,  when  voidable,  458. 
At  Sheriff*8  sale  gets  good  title,  720. 

PUBLIC  ROADS:    See  Roads,  Pubuc. 

QUANTUM  MERUIT:    See  Contract. 

RAILROAD  (See  also  Carrier): 
Rules  and  regulations  of,  84. 
When  injunction  granted  against,  56. 
Right-of-way,  100,  425. 
Injury  to  person  by  train,  616. 

REFERENCE : 

1.  The  findings  of  fact  by  a  referee,  adopted  by  the  trial  Judge,  are 

conclusive.    Joyner  v.  Stancill,  153. 

2.  The  Supreme  Court  will  not  entertain  an  objection,  made  for  the 

first  time  before  it,  that  the  findings  of  fact  by  a  referee  were 
not  supported  by  any  evidence.    Ibid. 

3.  An  order  referring  a  cause  to  a  referee,  '  *  under  Tf^e  Code,  to 

determine  all  issues  of  law  and  fact,  and  make  report,"  neither 
party  objecting,  is  not  a  compulsory  reference,  and  is  a  waiver 
of  trial  by  jury.    Smith  v.  Hicks,  248. 

4.  Upon  exceptions  to  the  finding  of  fact  by  a  referee,  under  a  con- 

sent reference,  the  Court  may  review  such  finding  and  overrule 
or  modify  it ;  but  it  is  error  to  submit  an  issue  thereon  to  a  jury 
as  a  matter  of  right  to  the  party  excepting.    Ibid, 

5.  An  order  of  reference,  by  consent,  will  not  ordinarily  be  stricken 

out  without  the  consent  of  both  parties  thereto.    Ibid. 

6.  It  is  well  settled  that  this  Court  will  not  disturb  the  findings  under 

a  consent  reference  where  there  is  any  evidence  to  sustain  them. 
Whitehead  v.  Whitehurst,  458. 
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7.  Mere  agreement  of  counsel,  filed  with  the  Clerk,  that  the  order 
of  Bale  for  assets  should  be  set  aside,  made  after  the  sale  was 
confirmed,  purchase- money  paid  and  title  made  to  purchaser, 
and  without  any  order  of  Court  to  that  effect,  is  ineffectual  for 
such  purpose.    Ibid. 

8.  Where  under  such  reference,  the  findings  of  fact  are  pertinent, 
so  far  a8  this  Court  can  see,  it  will  not  set  them  aside,  the  burden 
being  on  the  party  complaining  to  show  error.    Ibid. 

,  9.  An  order  of  reference  entered  by  the  Court  without  objection 

from  either  side  is  *  *  by  consent. ''  The  facts  found  were  approved 
by  the  Court,  and  are  not  reviewable  in  this  Court.  Rogers  v. 
Bank,  574. 

10.  When,  at  the  final  report  of  a  referee,  a  party  moved  to  exclude 
certain  charges  or  items,  this  will  be  treated  as  an  exception 
thereto,  and  there  can  be  no  question  as  to  the  motion  being  in 
apt  time,  as  no  objection  by  the  other  side  was  made.     Ibid, 

11.  This  Court  will  not  review  the  findings  of  fact  under  a  consent 
reference.     Turner  v.  Shuffler,  642. 

REGISTER  OF  DEEDS: 

A  Register  of  Deeds  cannot  delegate  to  another  the  duty  of  making 
the  required  reasonable  inquiry  into  the  legal  competency  to 
marry,  of  persons  applying  for  a  license.    Cole  v.  Laws,  185. 

Action  to  recover  penalties. against,  for  illegal  issuance  of  marriage 
license,  174. 

REGISTRATION:    See  Probate  and  Registration. 

REPORTS: 

Sanctioning  the  numbering  of  old  Supreme  Court  Reports,  805. 

REMOVAL  OF  CAUSE  TO  UNITED  STATES  COURT,  648. 

RECITALS  OF  PAYMENT  OF  PURCHASE-MONEY,  581. 

RES  JUDICATA: 

1.  Where  the  Supreme  Court  passes  seriatim  upon  a  number  of 
exceptions  to  a  report,  sustaining  some  and  overruling  others, 

\  the  Court  below  should  proceed  in  accordance  with  the  respective 

rulings,  notwitlistanding  the  record  of  the  entry  in  this  Court 
should  be  that  the  judgment  below  was  **aflSrmed.*'  Such 
record  is  not  such  a  judgment  as  needs  to  be  amended  in  this 
Court,  and  such  entry  is  not  res  judicata.  Cook  v.  Moore j  100 
N.  C,  294,  and  Summerlin  v.  Cowles,  107  N.  C,  459,  approved. 
Scroggs  v.  Stevenson,  260. 

2.  A  judgment  of  a  Justice  of  the  Peace  dismissing  an  action  is  not 
necessarily  a  nonsuit;  and  evidence  of  what  proceedings  were 
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had  is  admissible  to  be  inquired  into  upon  a  plea  of  res  judicata. 
Davie  v.  Davis ^  501. 

3.  The  fact  that  the  plaintiif  had  other  merits  in  this  case  does  not 
prevent  the  estoppel  of  res  judicata;  he  should  have  developed 
his  defence  in  full  in  the  first  trial.    Ibvl, 

Judgment  of  Supreme  Court,  when  not,  6. 

When  cause  becomes  res  judicata ,  648. 

REUGIOUS  CONGREGATION,  DISTURBING: 

The  defendant  and  another  engaged  in  a  fight  about  thirty-five 
yards  from  a  church  in  which,  at  the  time,  a  congregation  was 
engaged  in  religious  wdrship.  One  who  was  present  at  the 
fight  ran  to  the  church  and  called  out,  **  They  are  fighting  at 
the  fire,"  whereby  the  conRregation  was  disturbed.  The  jury 
found  that  the  congregation  would  not  have  been  disturbed  but 
for  the  fact  of  their  attention  being  called  to  the  fight  in  the 
manrier  described:  Held,  the  defendant  was  not  guilty  of  dis- 
turbing a  religious  congregation.    State  v.  Kirby,  772. 

RECORD : 

1.  The  costs  of  preparing  and  transmitting  the  transcript  of  a  record 

on  appeal  to  this  Court,  are  not  costs  in  this  Court,  but  in  the 
Court  below,  where  the  necessary  orders  and  judgments  for 
their  payment  and  recovery  should  be  entered.  Roberts  v. 
Leioald,  405. 

2.  The  successful  party  on  appeal  will  not  be  allowed  to  recover 

costs  for  printing  record  in  excess  of  the  amount  prescribed  by 
Rule  81,  except  in  extraordinary  cases  where  the  necessity  for 
such  printing  is  made  to  appear.    Ibid, 

Costs  of  printing,  399. 

RESTITUTION,  WRIT  OF : 

The  writ  of  restitution  lies  to  restore  a  party  to  the  possession  of 
property  of  which  he  has  been  deprived  by  some  erroneous  pro- 
cess; but  it  will  not  be  employed  to  put  one  in  possession  where 
he  has  not  been  ousted  by  the  Court;  nor  to  take  possession 
from  one  who  has  acquired  it  pending  litigation,  but  not  by 
virtue  of  any  order,  judgment  or  process  therein.  Railroad  v. 
Railroad,  304. 

RIGHT  OF  POSSESSION  OF  PERSONAL  PROPERTY,  606. 

ROADS,  PUBUC: 

1.  Where  the  defendant  was  indicted  for  failing  to  work  the  public 
roads  under  the  special  act  for  Mecklenburg  County,  and  the 
indictment  charged  that  he  was  duly  assigned  to  work  on  a 
108—56 
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pablic  road  specified,  situated  within  a  particular  township  and 
county  named;  that  he  was  between  the  ages  of  eighteen  and 
forty-five  years;  that  he  was  duly  summoned  to  work  on  that 
road  at  a  time  specified,  and  that  he  willfully  and  unlawfully, 
etc.,  failed  and  omitted  to  work  as  he  was  bound  to  do,  con- 
cluding in  the  usual  form,  U  substantially  sufficient.  State  v. 
Baker,  799. 

2.  "Where  the  township  trustees  had  failed,  under  a  special  county 
road  law,  to  lay  off  new  road  districts  according  to  the  strict 
intention  of  the  act,  but  had  adopted  those  laid  off  under  the 
general  law:  Held,  that  as  there  was  sufficient  certainty  in  the 
location  of  such  districts  to  fix  the  liability  of  the  defendant 
subject  to  road  duty,  he  could  not,  after  conviction  on  an  indict- 
ment for  not  working  the  road,  take  advantage  of  such  failure 
and  irregularity  by  a  motion  in  arrest  of  judgment.    Ibid, 

8.  A  notice  by  the  Supervisor  to  a  person  subject  to  road  duty, 
directing  him  to  meet  the  Supervisor  at  a  time  and  place  desig- 
nated '*  to  work  the  road,*'  the  place  of  meeting  being  a  branch 
crossing  the  road  to  be  worked,  is  sufficient,  especially  where  it 
further  appeared  that  such  person  had,  under  previous  notiGe, 
worked  that  same  road.    Ibid. 

RULE  IN  SHELLY'S  CASE:    See  Shellys  Case,  Rule  in. 

RULES  OF  PRACTICE: 
Amendment  to,  807. 

SALE,  EXECUTION: 

The  purchaser  at  a  sale  under  execution  gets  a  good  title,  though 
the  judgment  upon  which  the  execution  was  issued  is  subse- 
quently set  aside  for  irregularity  therein;  and  the  same  princi- 
ple applies  to  irregularity  in  the  execution.  Such  irregularities 
cannot  be  questioned  in  an  action  against  such  purchaser,  unless 
the  plaintiff  is  purchaser  under  his  own  judgment.  Thomas  v. 
Hunsueker,  720. 

SEAL: 

Lack  of  seal  and  absence  of  legal  terms  in  deed  ineffectual  to  con- 
vey interest  in  land,  425. 

SHERIFF : 

False  return  of,  864. 

SHELLY'S  CASE,  RULE  IN: 
When  not  applicable,  889. 
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SLANDER : 

1.  The  plaintiff  in  an  action  for  slander  is  not  required  to  negative 

in  his  complaint  that  words  actionable  per  se  were  not  spoken 
in  such  a  manner  or  under  such  circumstances  as  rendered  them 
privileged,  and  this  though  it  appeared  from  the  complaint  that 
they  were  spoken  in  or  about  a  judicial  proceeding.  Chidger  v. 
Penland,  698. 

2.  The  place  were  the  words  are  spoken  and  the  circumstances  of 

excuse  or  privilege  are  matters  of  defence.    Ibid. 

8.  If  it  had  appeared  affirmatively  that  the  words  were  spoken  in  a 
judicial  proceeding,  the  position  of  a  prosecutor  in  such  proceed- 
ing would  furnish  no  absolute  or  preaumptive  protection  against 
such  liability.    Ibid, 

4.  A  formal  prayer  for  relief  is  not  now  necessary  in  a  complaint ; 
and  in  an  action  for  slander  separate  demands  for  damages  need 
not  be  appended  to  the  various  allegations  setting  up  the  causes 
of  action.    Ibid. 

SMITH,  C.  J. : 

Presentation  of  portrait  to  Supreme  Court,  809. 

SPECIFIC  PERFORMANCE :    See  Contract. 

STATUTES: 

1.  There  is  no  repugnancy  or  conflict  between  chapter  516,  Laws 

1889,  and  section  1062  of  The  Code,  The  latter  statute  was 
enacted  to  protect  endoturea  made  by  fences,  walls,  etc.,  while 
the  former  was  passed  to  protect  the  fences  there  mentioned 
erected  an  the  land,  irrespective  of  the  fact  whether  they  com- 
pletely surrounded  or  enclosed  it,  or  any  part  of  it.  In  an 
indictment  under  the  latter  it  is  necessary  to  aver  and  prove 
that  the  fence  or  wall  surrounded  or  enclosed  the  field,  or  other 
premises  enumerated  therein,  while  under  the  former  no  such 
averment  is  required.  Of  the  latter  the  Superior  Court  has 
original  jurisdiction ;  of  the  former  a  Justice  of  the  Peace  has 
original  jurisdiction.    State  v.  Biggers,  760. 

2.  An  older  statute  will  not  be  held  to  be  repealed  by  a  later  one  by 

implication,  unless  the  two  are  irreconcilably  inconsistent. 
Ibid. 

8.  The  statute  (chapter  82,  Laws  of  1848-'9)  incorporating  the  North 
Carolina  Railroad  Company  is  a  private  act ;  and  it  is  error  to 
permit  it  to  be  read  and  commented  on  to  the  Court  or  jury 
until  it  has  been  properly  introduced  as  evidence.  Durham  v. 
Railroad,  899. 


884  INDEX. 


STATUTE  OF  LIMITATIONS:    See  Limitations,  Statute  of. 
SUBROGATION  TO  RIGHTS  OF  CREDITORS,  642. 

SUMMONS: 

Against  A.,  *'  President  of  Land  Company,"  do  not  make  company 
party  to  proceedings,  614. 

SURVIVORSHIP,  215. 

TAXES  AND  TAXATION : 

The  agreement  by  the  Commissioners  to  pay  each  year  a  sum  of 
money  equal  to  the  aggregate  amount  of  plaintiff  *8  tax  for  that 
year  till  the  whole  cost  of  the  bridge  should  be  discharged,  was 
not  an  unlawful  appropriation  of  the  tax  devoted  by  law  to 
other  purposes,  but  simply  the  means  of  ascertaining  the  amount 
of  each  annual  installment.    Cotton  Mills  v.  Commissioners,  678. 

TENANTS  IN  COMMON : 

1.  While  a  tenant  in  common  of  a  chattel  cannot  maintain  an  action 

against  his  co-tenant  for  conversion  upon  the  ground  merely 
that  his  demand  for  possession  has  been  refused,  yet,  if  the 
tenant  in  possession  withholds  the  common  property,  or  exer- 
cises such  dominion  over  it  as  amounts  to  a  denial,  or  is  incon- 
sistent with  the  rights  of  his  co-tenant,  an  action  in  the  nature 
of  trover  will  lie.     Waller  v.  Bowling,  289. 

2.  If  one  tenant  in  common  of  a  chattel  oust  his  co-tenant  of  poe- 

sesdion,  the  latter  may,  at  his  election,  bring  an  action  for  the 
recovery  of  the  specific  property,  if  it  can  be  found,  and  dam- 
ages for  its  deterioration,  or  for  the  conversion  and  value  at  the 
time  of  taking.  After  suit  is  brought  for  conversion,  the  defend- 
ant cannot  relieve  himself  from  liability  by  returning  the  prop- 
erty, unless  the  plaintiff  agrees  to  receive  it.    Ibid. 

3.  Where  one  co-tenant  was  present  forbidding  the  other  from 

removing  the  common  property,  no  demand  was  necessary 
before  bringing  suit.    Ibul. 

TIME: 

The  words  '^  twelve  months,'^  in  the  absence  of  any  legislative  defi- 
nition of  the  word  month  and  the  word  *'  year,"  will  be  inter- 
preted to  mean  twelve  calendar  months.  Muse  v.  Assurance 
Co.,  240. 

TRANSACTIONS  WITH  DECEASED  PERSONS,  514. 

TRUST  AND  TRUSTEE : 

1.  Where  A  conveyed  a  tract  of  land  to  B  upon  a  parol  trust  to  pay 
certain  judgments,  etc.,  and  these  were  paid  off  and  discharged 
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with  the  proceeds  of  other  lands  held  by  A :  Held,  that  a  trust 
resulted  to  him,  and  that  such  an  interest  cannot  be  transferred 
by  parol.     Dover  v.  Rhea,  88. 

2.  Although  the  trustor  intended  to  give  the  land,  which  he  sold,  to 

his  daughter,  the  plaintiff,  and  defendant  agreed  by  parol  to 
convey  the  lands  held  in  trust  to  her  :  Hetd,  that  this  did  not 
constitute  the  defendant  a  trustee  for  the  plaintiff,  but  amounted 
to  a  parol  contract  to  convey,  which  was  within  the  statute  of 
frauds,  and  that  the  rebulting  trust  descended  to  the  heirs  at  law 
of  the  trustor.    Ibi't. 

3.  A  parol  declaration  hy  a  vendee,  made  after  the  execution  of  the 

deed,  absolute  on  its  face,  in  not  sufficient  to  raise  a  trust  in 
favor  of  the  vendor  or  anyone  by  his  direction.  Blount  v. 
Washington,  230. 

4.  Even  if  such  declaration  was  made  contemporaneous  with  the 

deed,  it  would  be  essential  to  establish  it  by  some  proof  outside 
of,  or  in  corroboration  of,  that  of  the  vendor.    Ibid. 

5.  A  parol  promise,  made  by  a  vendee  after  the  execution  of  the  deed 

to  convey  to  such  persons  as  the  vendor  might  direct,  is  void 
under  the  statute  of  frauds ;  and  where  the  contract  is  denied 
the  Courts  will  not  enforce  it,  although  it  is  shown  that  a  con- 
sideration passed.    Ibid, 

6.  Where  land  was  conveved  to  a  trustee  and  his  heirs  for  the  sole 

aud  separate  use  of  &feme  covert,  and  the  husband  conveyed  the 
same  by  a  deed  in  which  the  wife's  name  did  not  appear  except 
in  the  attestation  clause,  and  no  reference  was  made  to  the  trus- 
tee or  the  equitable  estate  :  Held,  that  although  she  signed  the 
same  it  was  not  her  deed,  but  that  of  the  husband  alone.  King 
V.  Rhew,  696. 

7.  The  limitation  being  to  the  trustee  and  his  heirs  to  hold  for 

the  sole  and  separate  enjoyment  of  the  wife  for  life,  and  at  her 
death  to  be  equally  divided  between  any  children  she  might 
leave  her  sun-iving  born  of  the  marriage:  Held,  that  it  was 
necessary  that  the  trustee  should  hold  the  fee  until  the  vesting 
of  the  contingent  interests,  and  the  fee  being  in  him  it  was 
further  held,  that  his  estate  being  barred  the  cestuis  que  trust 
were  also  barred.    Ibid. 

8.  At  common  law  a  husband  may,  as  between  himself  and  his  wife, 

treat  the  wife^s  choses  in  action  as  his  property  or  constitute 
himself,  in  respect  to  them,  a  trustee  for  her  benefit.  Taylor  v. 
Sikes,  724. 

0.  If  he  can  do  this,  he  may  also  unite  with  her  in  their  disposition, 
and,  where  this  has  actually  been  done,  the  proceeds  cannot  be 
recovered  back  by  either  of  them.    Ibid. 
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Trustees  and  assignees  protected,  182. 
Resulting  trust  in  wife,  276. 

TWELVE  MONTHS : 
Term  defined,  240. 

UNITED  STATES  COURT : 

1.  A  non-resident  defendant  whose  petition  for  removal  of  the  cause 

to  the  United  States  Court  was  denied  on  the  ground  of  insuffl- 
cient  affidavit,  cannot  be  again  heard  upon  further  application 
for  removal— it  has  become  res  judicata,  Herndon  v.  Insurance 
Co.,  648. 

2.  The  Court  might  have  allowed  an  amendment,  if  made  in  apt 

time.    Ibid, 

USURY : 

1.  An  action  to  recover  the  penalty  for  usury  must  be  brought 

within  two  years  from  the  time  the  usury  was  paid.  Bogers  v. 
Bankt  574. 

2.  In  an  action  by  a  firm  and  their  surety  to  a  contract  to  secure  a 

balance  due  after  advancements  made,  brought  against  a  bank 
for  an  account  and  settlement,  and  also  to  stop  the  foreclosure 
of  a  mortgage  executed  by  one  of  the  firm  to  further  secure  the 
said  balance:  Held,  (1)  that  more  than  two  years  having  elapeed 
since  the  cause  of  action  accrued,  the  penalty  for  usury  could 
not  be  recovered;  (2)  that,  as  between  the  bank  and  firm,  the 
usurious  transactions  were  separate  and  distinct  fronci  the 
indebtedness  of  the  firm,  not  necessary  to  the  ascertainment  of 
the  balance,  and  that  relief  to  the  extent  of  the  usurious  interest 
charged  could  not  be  granted;  (8)  that  in  ascertaining  the  balance 
for  which  the  obligors  on  the  bond  are  liable,  as  such,  only  six  per 
cent,  interest  can  be  charged,  and  after  the  balance  is  ascer- 
tained eight  per  cent,  thereon,  according  to  the  contract;  (4)  that, 
as  against  the  surety,  six  per  cent,  should  be  charged  in  ascer- 
taining the  balance,  and  eight  per  cent,  thereafter,  according  to 
the  contract.    Ibid, 

Usurious  interest  will  support  contract  to  forbear,  245. 

Charge  of  usurious  interest,  525. 

VERDICT : 

1.  The  fact  that  the  jury,  in  a  criminal  action,  specially  found  the 
facts  and  submitted  them  to  the  Court  for  an  opinion  as  to 
whether  they  should  acquit  or  convict,  and  the  Court  being  of 
opinion  that  the  defendants  were  not  guilty  thereon  so  adjudged 
and  directed  a  verdict  of  not  guilty  to  be  entered,  does  not  con- 
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stitute  a  general  verdict  of  not  guilty,  but  amounts  to  a  special 
verdict,  and  from  the  judgment  thereon  the  State  can  appeal. 
State  V.  Ewing^  755. 

2.  The  practice  in  respect  to  the  manner  in  which  special  verdicts 

should  be  rendered  is  stated.    Ibid. 

3.  A  person  charged  with  an  ofifence  has  a  right  to  have  the  verdict 

rendered  in  the  presence  of  the  Judge ;  but,  except  in  capital 
cases,  this  right  may  be  waived  and  the  verdict  received  by  the 
Clerk.    State  v  Austin,  780. 

4.  The  presence  of  counsel  at  the  rendition  of  a  verdict  has  never 

been  held  to  be  essential  to  its  validity.    Ibid, 

VERIFICATION : 

Of  pleading  by  corporation,  282. 

WASTE: 

In  an  action  by  remainderman  against  tenant-for-life  for  waste,  the 
defendant  testified  that  he  used  the  land  as  a  prudent  owner  of 
the  fee  would  have  done;  and  further,  that  at  the  time  of  the 
commission  of  the  alleged  waste  he  believed  he  was  the  owner 
of  the  fee:  Held,  that  the  testimony  of  his  belief  of  ownership 
was  not  collateral  merely,  but  went  directly  to  support  his 
evidence  as  to  the  manner  in  which  he  had  used  the  land,  and 
therefore  might  be  contradicted  by  competent  proofs.  Floyd  v. 
Thomas,  98. 

Estate  not  impeachable  for,  339. 
WARD:    See  Guardian  and  Ward. 

WILL: 

1.  A  testator  may  make  a  paper- writing,  whether  attested  or  not, 

written  before  or  contemporaneously  with,  and  clearly  identi- 
fied, in  a  will,  a  part  of  it.    SHer  v.  Dorsett,  800. 

2.  The  testator  devised  a  certain  tract  of  land  to  his  nephews,  ^*  upon 

the  terms  and  conditions  more  fully  set  forth  and  explained  in 
a  written  agreement  between  myself  and  their  father,  of  even 
date  with  these  presents":  Held,  that  the  burden  was  upon  those 
who  claimed  under  this  devise  to  show  what  were  the  *'  terms 
and  conditions,"  and  a  compliance  therewith.    Ibid, 

3.  S.  devised  a  tract  of  land  to  his  wife  for  life  or  widowhood,  and 

upon  her  death  or  marriage,  to  his  daughter.  In  the  residuary 
clause  he  directed  that  **  all  the  balance  of  my  estate,  both  real 
and  persona],  be  sold  and  the  money  divided  between  my  wife 
and  the  rest  of  my  heirs  at  law,"  and  appointed  his  executor 
*'  to  execute  this  my  last  will  according  to  the  true  intent  and 
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meaning  of  the  same."  The  wife  and  daughter,  without  issue, 
died  before  the  testator:  Held,  (1)  that  the  devises  to  the  wife 
and  daughter  lapsed,  and  by  virtue  of  the  statute  [The  Code, 
§  2142)  the  land  fell  into  the  residuary  clause.  Lea  v.  Broum,  3 
Jones'  Eq.,  141,  commented  upon  ;  (2)  the  will  conferred 
authority  upon  the  executor  to  sell  and  convey  the  land,  and 
upon  his  renunciation  and  the  appointment  of  the  administra- 
tors cum  teatamento  annexOt  the  latter  might;  exercise  such 
power;  (8)  a  deed  from  such  administrators,  in  which  it  was 
recited  that  they  had  bargained  and  sold  to  P.  **  all  the  right 
we  held  as  administrators  of  S.,  one  certain  parcel  of  land  (giv- 
ing description),  *  *  *  do  promise  to  warrant  and  forever 
defend  the  right  and  title  of  above  named  tract  of  land  to  P. 
and  her  heirs,  to  be  free  and  clear  from  encumbrance,  so  far  as 
our  appointment  gives,'*  while  very  informal,  and  not  contain- 
ing the  usual  words  of  inheritance,  passed  the  fee,  it  being 
obvious  that  such  was  the  intention.  Saunders  v.  Saunders, 
327. 

4.  The  testator  devised  to  four  of  his  children  a  tract  of  land  **  in 

common  to  their  use,  or  the  use  and  benefit  of  all  of  them  or 
either  of  them  during  their  natural  life,  and  should  either  E. 
or  R.,  or  both  of  them,  marry,  *  ♦  *  they  shall  share  equally 
with  those  of  my  other  children  heretofore  married.  *  *  *  I 
desire  it  kept  in  common  to  their  use  and  benefit  during  the 
natural  life  of  either  or  all  of  them.*'  After  bequeathing  per- 
sonal property  upon  same  limitations,  he  proceeded,  **and  at 
the  death  of  the  four  children  above  named,  all  said  property 
then  remaining  be  sold  and  the  proceeds  divided  between  all  my 
lawful  heirs":  Held,  (1)  the  four  children  took  a  joint  estate, 
with  the  right  of  survivorship,  for  life,  with  a  contingent  inter- 
est in  the  fee,  subject  to  the  condition  that  if  either  E.  or  R. 
should  marry,  her  interest  in  the  life-estate  should  end;  (2jupon 
the  death  of  the  four  children,  or  upon  the  death  of  two  and  the 
marriage  of  the  other  two,  the  fee  became  vested  in  the  heiro 
at  law  of  the  testator;  (8)  the  rule  in  Shelly's  case  was  not  appli- 
cable; (4)  the  estate  of  the  four  children  was  not  impeachable 
for  waste,  but  they  might  be  enjoined  in  a  proper  case  from 
despoiling  the  inheritance.    Fardbow  v.  Green,  389. 

5.  A  devise  to  '*  my  daughter  E.  and  my  grandson  G.  one  tract  of 

land  adjoining  lands  of  H.  and  M.,  lying  on  the  south  side  of 
the  road  leading  from  M.  to  W.,  to  be  divided  between  the  two 
as  follows,  *  ♦  ♦  so  that  my  daughter  E.  shall  have  adjoin- 
ing the  lands  of  B.  and  G.  the  lands  adjoining  the  lands  of  H. 
and  others,  to  them  and  their  heirs  forever,"  did  not  create  an 
estate  in  common  in  the  entire  tract,  but  an  estate  in  severalty 


INDEX.  889 


in  the  devisees  respectively  to  the  parcels  as  established  by  the 
dividing  line.    Mitchell  v.  Hoggard,  858. 

6.  A  testator  devised  and  bequeathed  all  his  property*  real  and  per- 

sonal, not  included  in  a  deed  of  gift  referred  to»  appointing  his 
son  as  his  executor  to  make  the  distribution  in  equal  portions  to 
his  children  or  their  lineal  representatives,  taking  receipts,  as 
directed,  therefor ;  and  authorized  him  to  sell  at  public  auction 
all  property  not  easily  divided,  and  distribute  the  proceeds  in  the 
same  manner.  This  action  was  brought  to  obtain  a  construction 
of  the  will :  Held,  (1)  it  was  the  duty  of  the  executor  to  distrib- 
ute the  property,  real  and  personal,  which,  in  his  judgment, 
was  easily  parcelled  out,  and  sell  the  residue  in  the  manner 
described,  to  enable  him  to  in  like  manner  distribute  the  pro- 
ceeds ;  (2)  that  any  allotment  of  real  estate  shall  be  by  deed,  duly 
proven  and  recorded,  referring  to  the  will,  the  source  of  the 
maker's  authority,  and  setting  forth  the  cash  value  thereof,  as 
directed  in  the  will.    Johnson  v.  Johnson,  619. 

7.  In  making  the  allotment  the  executor  shall  take  from  each 

devisee  or  legatee  a  receipt  stating  the  cash  value  thereof  as  of 
the  time  of  the  testator's  death,  and  containing  the  conditions 
required  by  the  will.  This  receipt  should  be  filed  with  the  Clerk 
of  the  Court.    Ibid, 

8.  A  deed  incorporated  in  a  will,  though  not  in  terms,  becomes 

thereby  a  part  thereof.    Ibid. 

9.  By  the  terms  of  a  will,  where  any  distributee  had  issue  which 

had  arrived  at  the  age  of  twenty-one,  such  distributee  took 
without  the  conditions  imposed  therein,  and  the  receipts  taken 
in  that  case  should  so  state.    Ibid. 

10.  This  action  does  not  determine  the  rights  of  any  party  claiming 
under  the  will.    Ibid. 

WITNESS : 

1.  A  mortgageiB  is  a  competent  witness  to  the  fact  of  the  payment 

of  a  debt  and  the  cancellation  of  a  mortgage  to  secure  it,  as 
against  a  deceased  mortgagor,  if  it  appears  the  witness  has  no 
interest  in  the  controversy.  (The  opinion,  on  this  point,  in  this 
case,  104  N.  C,  175,  overruled.)    Carey  v.  Carey,  267. 

2.  The  mere  fact  of  the  interest  of  the  witness  does  not  exclude  him 

from  testifying  of  transactions  with  third  persons  which  affect 
the  property  of  the  deceased.     Watts  v.  Warren,  514. 

8.  A  witness  is  competent  to  testify  to  the  reputation  in  his  own 
family  as  to  his  own  age.    State  v.  Best,  747. 

4.  One  witness  may  be  allowed,  for  purposes  of  corroboration,  to 
testify  that  another  identified  a  coat  whose  identity  was  in  ques- 
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tion,  without  first  asking  him  who  identified  it  if  he  did  bo. 
State  V.  Brabham,  793. 

See  also  p.  10. 
WORDS,  ACTIONABLE  PER  SE,  593. 
WRIT  OF  RESTITUTION :    See  Rbstitution,  Writ  op. 
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